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COPYRIGHT OWNER PLAINTIFES’ INTRODUCTION

The Copyright Owner Plaintiffs in the ongoing action concerning the

ReplayTV digital video recorder bring this motion, at Judge Cooper’s direct
instruction, to protect their most sensitive and propriety information from
inevitable migration into the public arena. Judge Cooper recently consolidated our
case against ReplayTV and SONICblue with a new action—filed by two sets of
counsel, the Electronic Frontier Foundation (EFF), a self-styled advocacy
organization for “free audiovisual expression,” and The Rothken Law Firm—in the
name of five individual owners of ReplayTV units, ostensibly because those five
men are fearful of restriction on their unfettered DVR use. Newmark, et al. v.
Turner Broadcasting System, Inc., et al. (former Case No. CV 02-04445 FMC
(Ex)). The Rothken Law Firm has already executed an Undertaking to abide by
this Court’s May 29, 2002 Protective Order (the “Protective Order”) and thus the
Newmark Plaintiffs now have, through counsel, full access to every bit of
information produced by the Copyright Owner Plaintiffs, even information
designated under the Protective Order as “Highly Restricted.”

This motion seeks very targeted limitations on access by the Newmark
Plaintiffs’ second set of counsel, the three lawyers employed by EFF, to some of
the most highly confidential of the information designated “Highly Restricted.”
The Copyright Owner Plaintiffs need protection beyond that afforded by the
existing Protective Order for a simple reason, one recognized by the Ninth Circuit
in comparable situations as deserving special judicial treatment: The three EFF
lawyers primarily operate as public advocates, in the media and before public
policy makers, and the coin of that realm is information, particularly information
about the inner workings, finances and business plans of the major film studios and
television networks. As one of the EFF lawyers on the Newmark pleadings has
proudly declared, EFF lawyers litigate cases not to vindicate the rights of their
individual clients, but to forward EFF’s political agenda. At the core of that

5479/48424-006 LAWORD/12837
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agenda is EFF’s very public opposition to the Copyright Owner Plaintiffs’ efforts
to obtain legislative protection for digital content, efforts that EFF decries as a
“cabal of Hollywood entertainment interests . . . conjuring this apocalyptic world.”

Were these EFF lawyers to gain access through this litigation to “Highly
Restricted” information about, for example, Plaintiff MGM’s business plan for
maximizing revenues from DVD distribution, or Plaintiff Time Warner’s analysis
of the technical weaknesses of a proposed content security system, that information
would inform all of their future lobbying work for EFF. No matter how high their
professional integrity, these lawyers, because they are human, cannot forget what
they have learned and cannot erect ethical walls within their own brains. Leakage
of “Highly Restricted” information cannot be prevented for so long as these
lawyers continue in their roles as lobbyists and publicists for EFF’s positions.

As protection, we seek merely to have EFF lawyers treated under the
existing Protective Order as if they were in-house counsel, and, even then, only as
to the most sensitive of the “Highly Restricted” information. That approach is fair,
reasonable and well tailored to the unique circumstances presented by EFF’s
decision to add representation of the Newmark Plaintiffs to its strategic agenda. As
an organization that takes on representation only to advance its own political goals,
EFF is, in essence, the “real party in interest” and the three EFF lawyers—all EFF
employees—are, in essence, its “in-house counsel.” Given EFF’s admitted
strategy of using litigation as a strategic tool, it is neither hyperbolic nor
unreasonable to wonder whether a primary reason EFF joined the Rothken Law
Firm in representing the Newmark plaintiffs was to learn more about the inner
workings and plans of the “Hollywood cabal.” Again, this is not meant as an
accusation, but a recognition of human reality. One who reads, for example, the
most confidential and guarded planning documents of Columbia Pictures will,
without ever distributing a single copy in overt violation of a Protective Order,

inevitably violate that Order by using what is learned to inform her arguments

5479/48424-006 LAWORD/12837
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before policy makers that, for example, a particular content security proposal is not
as important to Columbia Pictures as might appear.

The propriety of the limiting order we seek is well established in this Circuit.
Any lawyer—whether in-house or separately retained—whose non-litigation
activities create a reasonable likelihood that confidential information will be
disclosed should be barred from access to that confidential information. Under
Brown Bag Software v. Symantec Corp., 960 F.2d 1465, 1471 (9™ Cir. 1992), this
Court cannot rely on assurances from the EFF lawyers or require the Copyright
Owner Plaintiffs to wait for evidence of actual disclosure. Rather, the Court is to
consider both: (1) “each individual counsel’s activities” to determine whether “an
unacceptable opportunity for inadvertent disclosure exists . . .” U.S. Steel Corp. v.
United States, 730 F.2d 1465, 1468 (Fed. Cir. 1984); and (2) “not only whether the
documents could be locked up in cabinets, but also whether . . . counsel [can] lock-
up trade secrets in [their] mind[s], safe from inadvertent disclosure . . . once [they
have] read the documents.” Brown Bag, supra, 960 F.2d at 1471. Permitting
EFF’s attorneys to have access to the Copyright Owner Plaintiffs’ most sensitive
proprietary information—information the other Plaintiffs’ in-house counsel are not
allowed to review—poses too great a risk because, as in Brown Bag, the ongoing
activities of EFF’s attorneys will “necessarily entail” assisting EFF and chosen
outside clients “in areas relating to [the Copyright Owner Plaintiffs’] trade
secrets.” Id.

We detail below the subcategories of documents already marked “Highly
Restricted” for which the Copyright Owner Plaintiffs seek special protection and
why that protection is warranted. (As noted, the Newmark Plaintiffs’ other counsel
has full access to all these documents.) We also demonstrate—all in EFF’s own
words—why the EFF lawyers’ job responsibilities necessitate protection for the
Copyright Owner Plaintiffs’ highly confidential information beyond that provided

by cvcfy bar member’s good word.
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Discovery at Issue

The Copyright Owner Plaintiffs seek to treat EFF’s attorneys as “in-house”
counsel under the Protective Order, precluding them from gaining access to
“Highly Restricted” documents produced by the Copyright Owner Plaintiffs or
third parties within the specific categories identified below:

(1)  The documents produced by the Copyright Owner Plaintiffs in

response to Defendants’ requests for documents produced to the
Department of Justice concerning the Department’s separate
investigations of “Movies.com” and “Movielink” (the “DOJ
Documents”);

(1) The so-called “Lobbying Documents”;

(111)) The Copyright Owner Plaintiffs’ business plans;

(iv) Confidential financial documents; and

(v)  Security and content protection information.

Categories (1) through (iv) were the subject of a motion to compel discovery
brought by the Defendants, and the Magistrate’s April 26 Order granting the
motion in part. The District Court affirmed the Magistrate’s April 26 Order with
respect to these categories of documents, in Section IIT of Judge Cooper’s order of
May 30, 2002." (Cooper Decl., T 7, Exh. D, Page 8:7-10.)

The Copyright Owner Plaintiffs’ Contentions

Procedural Background

On August 15, 2002, this Court granted the Newmark Plaintiffs’ motion to

consolidate the action titled Newmark, et al. v. Turner Broadcasting Network, et al.

' Under the Stipulation and Protective Order dated September 19, 2002, the Copyright Owner Plaintiffs have
agreed to promptly identify to the Newmark Plaintiffs the specific Lobbying and DOJ Documents that are the
subject of this Motion. (Cooper Decl., § 6, Exh. C) The Copyright Owner Plaintiffs will also promptly identify
to the Newmark Plaintiffs by Bates number the specific business plans, confidential financial documents, and
security and content protection documents for which this protective order is sought.

5479/48424-006 LAWORD/12837
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(Case No CV 02-04445 FMC (Ex) (the “Newmark Action”) with the above-
captioned action (the “Replay Action”). In granting the order, the Court
acknowledged the Copyright Owner Plaintiffs’ concerns about EFF obtaining
unrestricted access to all of their production. While deciding not to deny
consolidation on that ground, Judge Cooper expressly left “the determination of the
precise scope of discovery [to which the Newmark Plaintiffs would be allowed
access] to the magistrate judge.” (Cooper Decl., 42, Exh. A.)

Immediately following the order, the Newmark Plaintiffs, through their
counsel Ira Rothken, requested that they be given access to all of the discovery
produced in the Replay Action, subject to the terms of the Protective Order. In
response, the Copyright Owner Plaintiffs attempted to negotiate with the Newmark
Plaintiffs certain restrictions and limitations on access to the discovery, including
an agreement that the Newmark Plaintiffs’ co-counsel, EFF, not be given access to
the most sensitive proprietary information produced by these companies.
Specifically, the Copyright Owner Plaintiffs asked that EFF’s review be subject to
the same agreed-upon limitations in place with respect to the parties’ in-house
counsel — that EFF be prohibited from viewing any documents designated as
“restricted” or “highly restricted” under the Protective Order. (Cooper Decl., 1 4,
Exh. B.)

Initially, the Newmark Plaintiffs agreed to the restrictions proposed by the
Copyright Owner Plaintiffs to limit EFF’s access to their most sensitive
documents, subject to preserving their right to bring a motion to lift such
restrictions on grounds that there existed a compelling reason that EFF’s attorneys
should have access to them. (Cooper Decl., T 4, Exh. B.) However, the Newmark
Plaintiffs changed their minds and thereafter insisted that EFF be given blanket
access to all documents without regard to their substance. (Cooper Decl., T 5.)

The parties met and conferred in an effort to find a middle ground.

However, those negotiations failed, necessitating this motion.

5479/48424-006 LAWORD/12837
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EFF is an Organization Engaged in a Long-Term Struggle with the

Entertainment Industry — Including the Copyright Owner Plaintiffs —

Over Access to Content as well as Content Protection and Security

Whether one agrees or disagrees with the politics and positions advocated by
the EFF, one cannot dispute that the EFF is, first and foremost, a political
organization with a very specific mission that pits them against the interests of the
Copyright Owner Plaintiffs in the judicial, legislative and public arenas, on the
very 1ssues to which the documents in question relate. It is unavoidable that
allowing EFF’s attorneys access to the contents of those documents will result in
their use and disclosure, to the detriment of the Copyright Owner Plaintiffs.

EFF describes itself as “the leading civil liberties organization working to
protect rights in the digital world” which “actively encourages and challenges
industry and government to support free expression, privacy and openness in the
information society.” (Weiss Decl., § 2, Exh. E.) In practice, EFF is beyond the
extreme end of the spectrum in its policy positions with respect to the copying and
use of copyrighted content distributed through the internet, digital cable, DVDs
and other recent technologies. EFF’s co-founder, present Vice-Chairman of the
Board, and former Grateful Dead lyricist, John Perry Barlow, predicted in 2000,
“There will be no property in cyberspace.” (Weiss Decl., 3, Exh. F.). EFF issues
the following call to arms on its website:

... governments and corporate interests worldwide are trying to
prevent us from communicating freely through new technologies, just
as when those in positions of power controlled the production and
distribution of — or even burned — books they did not want people to
read in the Middle Ages. . . .

[EFF] was created to defend our rights to think, speak, and share our
ideas, thoughts, and needs using new technologies, such as the

Internet and the World Wide Web. . ..

(Weiss Decl., § 4, Exh. G.)

5479/48424-006 LAWORD/12837
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Accordingly, EFF opposes virtually every piece of legislation and every
technological development or application intended to control unauthorized use or
copying of copyrighted content, on grounds that are neither legally nor logically
supportable. EFF’s perspective does not allow for compromise and leads
inevitably to such EFF-sponsored campaigns as its effort to obtain repeal of the
Children’s Internet Protection Act of 2000 -- legislation that requires federally
funded schools and libraries to maintain software on their computers to filter out
pornography.? (Weiss Decl., § 5, Exh. H.)

EFF 1s most recently involved in campaigns to fight legislation and inter-
industry cooperation to develop uniform standards and methods for preventing
illegal use and copying of digital copyrighted content. EFF’s strategy in these
matters, too, is guided by its view that security systems and devices employed by
copyright owners to prevent unauthorized use and copying of their digital
copyrighted works are anti-competitive and unconstitutionally impinge on “fair
use” of copyrighted content.

Among EFF’s recent activities is its campaign to discredit the Broadcast
Protection Discussion}Group (“BPDG”) and the BPDG’s effort to evaluate and
recommend proposals to secure digital broadcast programming from theft and
piracy. (Weiss Decl., § 2, Exh. E.) The BPDG was formed in November, 2001 by
70 representatives of “consumer electronics, information technology, motion
picture, cable and broadcast industries.” (Weiss Decl., I, Exh. I.) Participants
included all of the Copyright Owner Plaintiffs in this action. Consistent with its

opposition to all efforts by copyright owners and content providers to prevent

* Nor does EFF propose any constructive or even viable alternatives to its absolutist views. At best, its solutions aref
offered disingenuously. In challenging record company efforts to use the United States courts to block a China-
based web site that offered thousands of copyrighted songs free of charge, EFF attorney (and counsel for the
Newmark Plaintiffs) Fred Von Lohmann told a New York Times reporter, “Wouldn’t it be better to get an injunction
from a Chinese court to punish the people behind this?” (Weiss Decl., 1 B, Exh. P.) As Mr. Lohmann surely knows
from reading the New York Times, no such relief will be forthcoming from the Chinese courts.
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unauthorized copying of their works, EFF was critical of the BPDG from the
outset, singling out the major studio participants in particular:

Well, Hollywood’s at it again. This time, the entertainment giants are
meeting behind closed doors with key consumer electronics and
computer companies. Using the rubric of eliminating “piracy,” this
semi-secret group will set the standards for the over-the-air broadcast
signals of digital television . . . Through the Broadcast Protection
Discussion Group . . . Hollywood is writing a “technical standard”
that will restrict digital television equipment . . . capable of receiving
digital TV broadcasts . . .

(Weiss Decl., q 2, Exh. E.)

The BPDG issued a final report. EFF, consistent with its general opposition
to any content protection system, characterized the report as “Hollywood’s attempt
to force an unconscionable government mandate restricting technology innovation
and the rights of digital television consumers.” (Weiss Decl., § 7, Exh. J.)’

EFF is also presently engaged in a public relations and lobbying campaign to
kill the “Consumer Broadband and Digital Television Promotion Act,” introduced
by Senator Fritz Hollings in the last session of Congress. The proposed legislation
would establish a standardized security system to protect digital content
distribution from unauthorized use or copying, and its objectives are supported by
the Copyright Owner Plaintiffs. EFF, however, has issued public statements
attacking the effort as an “abridgement of freedom,” and characterizing it as “a
cabal of Hollywood entertainment interests . . . cooking up a set of laws aimed at

conjuring this apocalyptic world into existence.” (Weiss Decl., 9, Exh. L.)

* Among the copy protection methods endorsed by the BPDG is the so-called “broadcast flag” -- a potential
technological method of signaling copy protection of digital broadcast content. The teaser on EFF’s website to the
press release concerning the Broadcast Flag reads: “FCC to Announce Hollywood’s Controversial ‘Broadcast Flag’
— Anti-Competitive Proposal Undermines Adoption of Digital TV.” (Weiss Decl., § 8, Exh. K.)

5479/48424-006 LAWORD/12837
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EFFE’s Litigation Activities Track its Organizational Mission

Although EFF is engaged in litigation as well as its other activities, its
clients and cases are chosen based on their ability to further EFF’s organizational
objectives. Robin Gross, an EFF staff attorney who is also one of the three EFF
attorneys identified on the Newmark Plaintiffs’ complaint, articulated it well:

EFF is not spending years in court merely to exonerate one or two
individuals, or to enable distribution of a limited software
prototype. We are here to establish the principle that the
anticircumvention provisions cannot be used to eliminate fair use
broadly throughout society.

(Weiss Decl., § 10, Exh. M.)

A few examples of the cases it has chosen to support make the point. EFF
was co-counsel for defendants in Universal City Studios, Inc. v. Reimerdes in the
unsuccessful appeal of a judgment against them in the Southern District of New
York, for illegally posting on a website a computer program, DeCSS, capable of
cracking the “CSS” decryption technology that the motion picture studios use to
prevent the unauthorized viewing and copying of their DVDs. EFF has also
offered its services as co-counsel to defendants in MGM Studios, Inc., et al v.
Grokster, et al. (USDC Case No. CV 01-08541 SVW (PJWx), a case pending in
this court in which the Defendants, like Napster, operate an internet website that
fosters rampant piracy of copyrighted music and other content, and in Davidson &
Associates, Inc. v. Internet Gateway, Inc. (USDC Case No. 4:02CV498 CAS), a
case in the Eastern District of Missouri, in the defense of alleged copyright
infringement involving unauthorized copying to play games over the internet

without purchasing plaintiff’s software. (Weiss Decl., § 11, Exh. N.)
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EFF’s Legal and Lobbying Activities Create an Unacceptable Risk that

its Attorneys Will Use or Disclose the Copyright Owner Plaintiffs’

Confidential Information.

As the foregoing clearly demonstrates, EFF has assumed co-counsel duties
in this case on behalf of the Newmark Plaintiffs because it presents another
opportunity for EFF to advance its agenda. Whether or not EFF’s attorneys
become more than peripherally and sporadically involved in the lawsuit with The
Rothken Law Firm, their involvement should not provide EFF with a free pass to
obtain the Copyright Owner Plaintiffs’ most sensitive, proprietary information.
EFF 1s currently, and will be for the foreseeable future, involved in activities
adverse to “Hollywood” and these Copyright Owner Plaintiffs, making the
information at issue — including business plans, internal financial and budgeting
data, and security and content protection information — of more than passing
interest to EFF’s broader mission. The information produced by the Copyright
Owner Plaintiffs to SONICblue and Replay will inform EFF and influence its
strategies in taking on “Hollywood” in the future.

The courts have endorsed protective orders that restrict access to
confidential documents to any attorney — in-house or retained counsel — who may
be involved in “competitive decisionmaking™ on behalf of her or his employer or
client. (See, e.g., In re Pabst Licensing, 2000 U.S. Dist. LEXIS 6374 (E.D.La.)
(Patent attorney granted access to confidential materials on condition that attorney
not prosecute patent applications on behalf of client for one year after conclusion
of litigation); see also Motorola, Inc. v. Ihterdigital Technology Corp., 1994 U.S.
Dist. LEXIS 20714 (S. Del.)). The Ninth Circuit has expressly upheld protective

orders that prohibit in-house counsel from gaining access to confidential

*  Although EFF is not a commercial enterprise, it is in every other sense of the word a “competitor” of the
Copyright Owner Plaintiffs.

5479/48424-006 LAWORD/12837
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information produced by the adverse party, because their corporate responsibilities
created an unacceptable risk of disclosure of the information, even though
inadvertent. Brown Bag Software v. Symantec Corp., 960 F.2d 1465, 1470-1472
(9™ Cir. 1992). In Brown Bag Software, in upholding a protective order issued by
the magistrate that restricted plaintiff’s in-house counsel from reviewing the
confidential information produced by the defendant, the court reasoned that the
risk of disclosure was simply too great, notwithstanding the well-intentioned
assurances of in-house counsel:

The magistrate expressly credited in-house counsel’s integrity and
good faith. The magistrate had to consider, however, not only
whether the documents could be locked up in cabinets, but also
whether Brown Bag’s counsel could lock-up trade secrets in his
mind, safe from inadvertent disclosure to his employer once he
had read the documents.

Brown Bag Software Symantec Corp., supra, 960 F.2d at 1471 (emphasis added).

After reviewing evidence that that plaintiff’s in-house counsel “was
responsible for advising his employer on a gamut of legal issues, including
contracts, marketing, and employment” (/d.), the court affirmed the conclusions of
the magistrate:

From this testimony, the magistrate reasonably concluded that Brown
Bag’s counsel’s employment would necessarily entail advising his
employer in areas relating to Symantec’s trade secrets. Knowledge of
Symantec’s trade secrets would place in-house counsel in the
“untenable position” of having to refuse his employer legal advice on
a host of contract, employment, and competitive marketing decisions
lest he improperly or indirectly reveal Symantec’s trade secrets.

Brown Bag Software v. Symantec Corp., supra, 960 F.2d at 1471.

In so ruling, the court was careful to point out that retained outside counsel,
as well as in-house counsel, may be prohibited from reviewing confidential
documents if such counsel are likely to utilize their knowledge of the confidential

information in providing legal advice in the future:

5479/48424-006 LAWORD/12837
11




O 0 1 &N »n bW

NN N N N N N N N /) /e e e e ek e
W 2 N L AW~ O O 0NN R W N RO

We turn to U.S. Steel Corp. v. United States, 730 F.2d 1465 (Fed. Cir.
1984), as the leading authority on protective orders distinguishing
between outside and in-house counsel. [Citations omitted.] The U.S.
Steel court cautioned against arbitrary distinctions based on type of
counsel employed, noting that in practice the risk of inadvertent
disclosure of trade secrets obtains equally for both kinds of counsel.
[Citation omitted.] The U.S. Steel court concluded that, to evaluate
the risk of inadvertent disclosure, a court should examine the factual
circumstances of any counsel’s relationship to the party demanding
access. . . .

Thus, proper review of protective orders in cases such as this requires
the district court to examine factually all the risks and safeguards
surrounding inadvertent disclosure by any counsel, whether in-house
or retained.

Brown Bag Software v. Symantec Corp., supra, 960 F.2d at 1470.

The rule enunciated in U.S. Steel and Brown Bag Software is not limited to
cases in which a company’s “trade secrets” are at stake. “Commercial information
such as marketing strategies and documents related to corporate structure” may
also be protected from disclosure to a party’s attorney where the attorney’s
activities could cause the attorney to “base future . . . decisions on the information
obtained during discovery.” C.A. Muer Corp. v. Big River Fish Co., 1998 U.S.
Dist. LEXIS 12639 (E.D. Pa.)

The work performed by EFF’s attorneys in advancing EFF’s mission
“necessarily entail[s] advising [EFF and its clientele in matters] relating to
[Plaintiffs’ confidential information.] Knowledge of [Plaintiffs’] trade secrets
would place [EFF’s attorneys] in the ‘untenable position’ of having to refuse [EFF
and its clientele] legal advice on a host of . . . decisions lest [they] improperly or
indirectly reveal [Plaintiffs’] trade secrets.” Brown Bag Software v. Symantec
Corp., supra, 960 F.2d at 1471.

The five categories for which we seek protection of the sort ordered in

Brown Bag Software are described below.
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(1) The Confidential Business Plans

The documents within this category include the Copyright Owner Plaintiffs
historical and recent high-level strategic business plans, marketing strategies, and
forecasts relating to each of the channels of distribution for the Copyright Owner
Plaintiffs’ television and home video businesses, including commercial advertising
and alternative forms of advertising, broadcast television, syndication rights, pay-
per-view, barter arrangements, home video exhibition, and the distribution of
television programming and movies through broadband Internet connections,
video-on-demand, set-top boxes and other new media. These business plans
include competitively sensitive analyses and evaluations regarding the
performance of other studios and networks in the various channels of distribution.

Knowledge of the Copyright Owner Plaintiffs’ current business plans, which
even the other Copyright Owner Plaintiffs’ in-house attorneys are prevented from
seeing under the terms of the Protective Order, is at substantial risk of disclosure if
EFF is allowed to see them. Fred Von Lohmann, another of EFF’s attorneys
identified as counsel in this case, recently authored an article in the California
Lawyer concerning this case which underscores why this information would be of
such keen interest to EFF. Von Lohmann stated:

It is hard to see why Hollywood’s business models should be exempt
from the disruptive effects of innovation any more than the railroad
industry should have been rescued from the internal combustion
engine. But more significant, what’s bad for today’s Hollywood
executive will almost certainly be a boon to tomorrow’s copyright
owners. A century of experience teaches that new technologies, no
matter how disruptive in the short run, have invariably expanded the
revenue pie for copyright owners in the long run.

(Weiss Decl., q 12, Exh. O.)
The business plans and financial statements of the major studios and
television networks bear directly on Mr. Von Lohmann’s position articulated in his

recent article. Because EFF is at least as involved in its public relations activities
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as it 1s in actual litigation, EFF will undoubtedly assert again publicly that new

3 ¢

technologies will expand the copyright owners’ “revenue pie.” Should Mr. Von
Lohmann or his colleagues at EFF gain access to these business plans in the
meantime, it is unlikely that EFF will be able to speak on the subject without
drawing on the content of those plans, resulting in their use and disclosure.

At the same time, there is no compelling reason for EFF to see this
information in connection with this litigation. The Newmark Plaintiffs will not be
prejudiced if EFF is denied access to the information, as the Newmark Plaintiffs
will have access to the information through The Rothken Law Firm.

) Confidential Financial Information

The “Highly Restricted” financial information produced by the Copyright
Owner Plaintiffs includes comprehensive data tracking the specific revenue
sources (including commercial advertising sales, sponsorships, licenses,
subscriptions, and product placements), and similarly specific expense data,
annually and quarterly for each company, in each of the channels of distribution
for Plaintiffs' television and home video businesses (including free broadcast
television, basic subscription television, premium television, pay-per-view, and
videocassette and DVD sales and rentals), going back to 1984. These documents
also include information concerning market forecasts and budgets, and other
evaluative information and analysis.

Here, too, disclosure of some portion of this information is inevitable given
its relevance to EFF’s assertion that the major motion picture studios are not
injured by the advent of new technologies for the distribution, viewing and
reproduction of copyrighted content. Again, there is no colorable argument that
the Newmark Plaintiffs will be prejudiced by an order limiting access to these

documents to one of the Newmark Plaintiffs’ sets of lawyers.
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3) The DOJ Productions

This category of documents is comprised of documents produced by the

Copyright Owner Plaintiffs to the Department of Justice in connection with two
“video on demand” ventures involving most of the major motion picture studios:
Movies.com and Movielink/MovieFly. These documents reveal, among other
things, some of the Copyright Owner Plaintiffs’ most innovative technology and
strategies for “on demand” content deployment and channel distribution. The trade
secrets and other proprietary information reflected in these documents are closely
guarded and protected by the Copyright Owner Plaintiffs. In addition to hundreds
of thousands of pages of correspondence and draft agreements generated by the
Copyright Owner Plaintiffs and exchanged with other studios and networks
regarding the corporate structure of potential joint ventures and terms of service,
these productions include correspondence and draft agreements reflecting
contemplated transactions with third parties to develop VOD solutions. Many of
these third party negotiations were themselves the subject of non-disclosure
agreements.

Included in these documents is information in areas in which EFF regularly
opposes the interests of the Copyright Owner Plaintiffs: confidential licensing
terms, security technologies and digital rights management. As co-counsel for the
five individual ReplayTV 4000 users, EFF has no reason relevant to this litigation
for having access to these documents. Of course, EFF’s attorneys have every
reason to want to know and understand the contents of these documents in
connection with EFF’s legislative and public relations activities. Even if EFF’s
attorneys profess their determination not to reveal their contents to EFF or to its
other clients, their continued participation in developing legislative and public

relations strategy for EFF will “necessarily entail” the disclosure of the contents of
the DOJ documents.
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Finally, EFF’s attorneys have no compelling reason to see the DOJ
documents in connection with this case in any event. The Newmark Plaintiffs do
not even assert the copyright misuse defense, which was the reason claimed by the
Replay and SONICblue Defendants for their relevance, and the basis for their
production. Brown Bag Software v. Symantec Corp., supra, 960 F.2d at 1470.

4) The Lobbying Documents

It 1s beyond dispute that EFF competes with the Copyright Owner Plaintiffs
and their representatives with respect to every topic for which the Magistrate has
ordered the Copyright Owner Plaintiffs to produce lobbying-related documents:
regulation of VCRs (video cassette recorders) and PVRs (Personal Video
Recorders such as the ReplayTV 4000), commercial skipping behavior of
consumers, and the Macrovision provisions enacted in the Digital Millennium
Copyright Act. (See, e.g., Weiss Decl., Exhs. E, J, K and L.) Arming EFF’s
attorneys with knowledge concerning the Copyright Owner Plaintiffs’ legislative
strategies in these areas would be of enormous benefit to EFF (and an obvious
detriment to the Copyright Owner Plaintiffs). Again, it is inconceivable that such
knowledge would not, of necessity, inform EFF’s lobbying activities in the future.

It would be particularly unfair to allow EFF access to confidential
documents about currently active legislative campaigns, particularly in light of
their questionable relevance in this case. Again, to the extent that there exists any
colorable argument of potential relevance, the Newmark Plaintiffs’ interests are
more than adequately represented by their principal counsel, The Rothken Law
Firm. The Newmark Plaintiffs can also expect that the Replay and SONICblue
lawyers will exploit whatever value may be drawn from these documents. Because
there is no prejudice to the Newmark Plaintiffs, there is no reason to put at risk the
disclosure and use of this information in a manner which will cause substantial

injury to the Copyright Owner Plaintiffs outside of, and unrelated to, this litigation.
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©) The Security and Content Protection Documents

Although documents reflecting this information may be fewest in number,
they implicate important trade secrets and other proprietary information. Content
protection is a topic of great importance to EFF, which devotes a substantial
amount of time and energy to attempting to defeat new legislation that would assist
in implementation of content protection systems, and to repeal or strike down
existing legislation that protects content protection systems that are in place.
Indeed, EFF’s attorneys have also represented defendants sued for attempting to
defeat security and content protection systems. (Weiss Decl., 11, Exh. N (see,
e.g., Universal City Studios, Inc. v. Reimerdes).) A report, for instance, that
provides a studio-perspective overview of the various content protection systems
available or in development, would be a source of important substantive
information concerning the systems themselves, and the strategic perspectives of
the studios. Its disclosure would be of great strategic benefit to EFF, and it is
highly improbable that EFF’s attorneys will not be influenced by its content.

Once EFF’s attorneys are granted access to the “Highly Restricted”
documents relating to the business plans and financial information, security and
content protection, “lobbying” documents and “DOJ” documents, the bell cannot
be unrung. Micron Technology, Inc. v. Mosel Vitelic Corporation, 1999 WL
458168 at *6 (D. Idaho) (“[I]n determining the appropriateness of a protective
order 1s the realization that ‘it is very difficult for the human mind to
compartmentalize and selectively suppress information once learned, no matter
how well-intentioned the effort may be to do so.””) Well after this case is resolved,
EFF’s attorneys will be pursuing EFF’s organizational mission, and, unless this
motion is granted, their strategy will be shaped, at least in part, by the information
that they glean from these documents, and their contents will be inevitably

disclosed outside of this litigation.
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NEWMARK PLAINTIFFS’ INTRODUCTION

The Entertainment Companies seek to effectively disqualify the Electronic

Frontier Foundation (EFF) from serving as Newmark Plaintiffs' chosen counsel on
the grounds that EFF also engages in public advocacy on issues adverse to them.
This is an extraordinary attempt to undermine the Newmark Plaintiffs' claims in
this action and to broadly limit the ability of a nonprofit organization to provide
legal services to its clients. It should be denied.

In essence, the Entertainment Companies seek to persuade the Court that
because the EFF engages in public discourse with a particular set of views about
the interaction of copyright, consumers’ rights, technology and freedom of
expression, it cannot abide by the Protective Order already in place in this case and
should be precluded from representing its clients in litigation in those areas
through a broad restriction on access to discovery documents. The correctness of
EFF's views about copyright or the scope of First Amendment rights is irrelevant
here; the Entertainment Companies claim that the mere fact that EFF presents its
positions in public is sufficient to curtail its ability to competently represent clients
in court on those same issues.

The Entertainment Companies portray this request as a "targeted limitation"
(Copyright Owners’ Contentions at 1:17), seeking “narrowly tailored solutions”
that is “merely to have EFF lawyers treated under the existing Protective Order as
if they were in-house counsel, and even then, only as to the most sensitive of the
‘Highly Restricted” information.” This description is highly misleading. The
Entertainment Companies here seek to prohibit access to approximately 78% of the
total 105, 750 documents produced by them (or 79% including “Restricted”
documents), by three of the four attorneys of record for the Newmark Plaintiffs.
(Ira Rothken Declaration, §19-20). It is not “narrowly tailored”- indeed the

Entertainment Companies have made a “blanket” designation that a// documents
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produced to the Department of Justice, irrespective of their content, are “Highly
Restricted” (Rothken Decl.q17).

And the ruling sought would reach far. beyond simple document review. The
EFF Attorneys could not meaningfully participate in depositions, the propounding
of additional discovery or preparation of briefs or motions involving restricted
documents, and of course could not assist in trial preparation or the actual portions
of the trial involving these documents. The proposed restrictions would effectively
preclude EFF’s legal representation and would materially prejudice the Newmark
Plaintiffs, the consumers who are the real parties in interest in this case.

There 1s no basis in the case law or Federal Rule of Civil Procedure 26 for
the requested ruling. Instead, the Entertainment Companies seek to have this Courtj
extend the narrow “competitive business decision-maker" exception that has been
applied to specific in-house counsel well beyond its traditional border, to create a
de facto disqualification of a non-commercial lawfirm that is not a party to the case
and that does not compete with them in any relevant way.

The EFF 1s a member-supported registered 501(c)(3) nonprofit organization.
Its agenda includes representing individuals and organizations on a broad range of
issues involving technology and civil liberties, with specific focus on the First
Amendment, Fourth Amendment and privacy. It has served as counsel in cases
involving anonymous speech on the Internet, First Amendment protection for
computer code and prevention of government censorship on the Internet (Cohn
Decl. 96-7).

The obvious effect, if not goal, of the Entertainment Companies’ motion is
to impede the Newmark Plaintiffs’ pursuit of their case by reducing their counsel
of record from four attorneys to one. More generally, if successful, the
Entertainment Companies will set a precedent of preventing legal representation of
opposing parties in litigation based upon public statements by counsel of

philosophical views that are at odds with those of the Entertainment Companies.
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In addition to the impact in the present case, the ruling sought by the Entertainment
Companies has disturbing implications for both the EFF and any organization that
engages in both public advocacy and client representation in litigation. This could
include other nonprofit legal services organizations such as the N.A.A.C.P.,
American Civil Liberties Union and the Pacific Legal Foundation, environmental
advocacy groups such as Sierra Club, trade organizations like the M.P.A.A. and the
R.I.A.A. and even law firms that provide legislative as well as litigation services
to their clients.’

In effect, this request seeks to set a precedent that restrains an organization's
ability to represent clients in litigation on the basis that it has exercised its First
Amendment rights to petition the government and to speak publicly on the same
topic. Because of the Entertainment Companies' express reliance on the EFF's
political speech as the basis for its motion here, the First Amendment also bars the
Entertainment Companies’ request.

ISSUES IN DISPUTE

The Entertainment Companies seek to exclude EFF Attorneys’ access to the

following categories of documents, by having them treated as “in-house counsel”
under the Protective Order issued in Case No. CV 01-9358 FMC (Ex) dated May
29, 2002, a true and correct copy of which is attached hereto as Exhibit 1:

* For instance, the M.P.A.A. and the R.I.A.A. both engage in lobbying activity before Congress and
are also counsel of record in the Morpheus/ MusicCity litigation currently before this Court (MGM et al
v. Grokster, Case No. CV 01-0851SVW consolidated with CV 01-09923 SVW.

¢ This would include the three firms representing the Entertainment Companies in the present case. For
instance, O’Melveny & Meyers LLP offers lobbying and legislative services entitled “Strategic
Counseling on Legislation and Policy”:

http://www.omm.com/webcode/navigate.asp?nodeHandle =675;

Proskauer Rose LLP offers services entitled “Legislative Counseling and Government Liaison”:
http://www.proskauer.com/practice_areas/areas/073 and McDermott, Will & Emery offers a
particularly comprehensive lobbying and “Intellectual Property Legislative Services” practice:
http://www.mwe.com/area/legis006.htm
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1. Documents produced to the Department of Justice in relation to its
antitrust investigation into Entertainment Companies’ efforts to create
the “Movielink” and “movies.com” video on demand services (the
“DoJ documents™);

Lobbying Documents;

Business Plans;

Confidential financial documents; and

DA e

Security and content protection information

These documents represent 78% of the documents produced in this case and
a significant proportion of these appear to be directly relevant to the core issue of
whether the Newmark Plaintiffs’ uses of the “Commercial Advance” and “Send
Show” features of the ReplayTV 4000 constitute “fair use” under 17 USC § 107.
| NEWMARK PLAINTIFES’ CONTENTIONS

I. The Entertainment Companies’ Proposed Restrictions Are Materially
Prejudicial To The Newmark Plaintiffs

1. The proposed restriction is a de facto disqualification of Newmark|

Plaintiffs’ chosen counsel

The burden on the Newmark Plaintiffs created by the proposed restrictions is
clear. Although the Entertainment Companies state that they seek "merely" to
preclude EFF Attorneys from access to “Highly Restricted” discovery materials,
the vast majority of the documents produced by the parties' fall into this category.
The proposed restriction would prevent access to approximately 79% or 83,500 of
the 105,750 pages produced to date. Rothken Decl.. §18-19. Without access to
these documents, the EFF Attorneys could not meaningfully participate in
depositions, document review, propounding of additional discovery or preparation
of motions involving restricted documents, much less engage in trial preparation or

participate at trial.
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The Entertainment Companies themselves have provided a specific example
of how the proposed restrictions would make depositions “unworkable.” In their
Opposition to the Newmark Plaintiffs’ Motion to Consolidate (Page 10:17-21),
they note that the restriction would require EFF attorneys to leave the room
whenever a “Highly Restricted” document was produced during a deposition.

2. The proposed restriction would materially hurt the Newmark
Plaintiffs' ability to investigate and present their claim that their
actions are protected fair use

The Entertainment Companies claim that the EFF Attorneys would have no
compelling reason to see the DoJ Documents and that there will be no prejudice
from precluding EFF Attorneys’ access to them. Copyright Owners’ Contentions at
15-16. These documents comprise the clear majority of the 82,600 “Highly
Restricted” documents produced (Rothken Decl.. 419 and Exh. “E”, “F”. “G”).
They also deny prejudice from excluding access to the Entertainment Companies’
business plans, financial documents and lobbying documents, not because of
relevance, but because the one remaining attorney of record could view them.
They are wrong as to the first claim and disingenuous as to the second.

The core question presented by the Newmark Plaintiffs in this case is
whether their use of the Commercial Advance and SendShow features of their
ReplayTV 4000s are protected by the fair use doctrine. A key element of that claim
is the fourth factor of the fair use analysis under 17 U.S.C. § 107, consideration of
how these uses impact the current and potential future markets for the
Entertainment Companies' movies and television programming. The DoJ

documents arise from a Department of Justice antitrust investigation into the

" The Entertainment Companies stated:

“If the actions are consolidated, however, the parties to the ReplayTV Litigation likely would have to
halt the depositions every few minutes in order to discuss whether the EFF Plaintiffs should be entitled
to access to discovery provided in the ReplayTV Litigation. This scenario is unworkable...”
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Entertainment Companies' attempts to create a market for an Internet video on
demand service.

The lobbying documents include representations made to Congress about the
current and future impact on the markets for their works posed by various
challenges, including PVRs. The current and past financial information
demonstrate the existence (or nonexistence) of damage to the markets for the
Entertainment Companies' works by current ReplayTV users such as the Newmark
Plaintiffs and harm since 1984 from users of VCRs who fast-forwarded through
commercials - a harm to future markets that was alleged by the copyright owner
entities in Universal Studios v. Sony Corp. of America, 464 U.S. 417 (1984).
Finally, the business plans reflect future projected markets for the works of the
Entertainment Companies and presumably included forecasts of the impact of
PVRs on them.

Given the statutory basis for examining the market for the Entertainment
Companies' works in 17 U.S.C. §107, and the discovery standard that information
need be "likely to lead to the discovery of admissible evidence," this information
is clearly subject to discovery in this case and withholding it from the EFF
Attorneys will create prejudice to the Newmark Plaintiffs.® If EFF Attorneys are
denied access to these categories of documents, there is no question it would be
materially prejudicial to the development of the core claims of Newmark Plaintiffs’

case.

® Indeed, this Court has already considered and affirmed the relevance of these categories of documents
to the fair use calculus, in a set of detailed orders from the Magistrate Judge and from Judge Cooper
following a Motion for Reconsideration heard June 3, 2002, in the ReplayTV litigation prior to its
consolidation with this case.
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II.  Procedural Background

The Newmark Plaintiffs’ counsel have been attempting to join the existing
Protective Order and obtain access to the documents produced in the ReplayTV
case since August 16, 2002. Details of the various communications between
counsel for the respective parties are contained in Mr. Rothken’s declaration, 92-
14, filed herewith.

The Newmark Plaintiffs disagree with the Entertainment Companies’
description of events leading up to this application, in particular, their allegation
that the Newmark Plaintiffs initially agreed to a limitation on EFF’s access to any
of the documents produced (Copyright Owners’ Contentions at 5:20). The
proposed restriction was first raised in a telephone conversation between Mr.
Rothken and Mr. Cooper of Proskauer Rose on August 28. Mr. Rothken advised
Mr. Cooper at that time that this was not acceptable to Newmark Plaintiffs’
counsel, and confirmed this in a email to Mr. Cooper on September 2, 2002.
Rothken Decl. 7-8.

The parties reached an impasse on access issues in early September, leading
EFF Attorneys to prepare a draft ex parte application, and notify the Entertainment
Companies of their intent to seek ex parte reﬁef on September 5, 2002. (Cohn
Decl. §15)). The Entertainment Companies indicated that they would oppose such
an application, and in the interests of obtaining access by one of Newmark
Plaintiffs’ counsel to some of the documents before the discovery cut-off deadline
(since postponed), Newmark Plaintiffs’ counsel entered into an interim stipulation
on September 17 and filed with this Court on September 19, (Rothken Decl. 13-
14, Exh.B; Cohn Decl.§16-18).

The interim stipulation provided for access to all documents by Mr.
Rothken, set out agreed timeframes for this application and provided that the
Entertainment Companies would begin identifying documents that were

undesignated or designated “Confidential” or “Highly Confidential” and not the
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subject of this protection application, which EFF Attorneys could review, on a
“rolling basis”.

III. Both FRCP 26 And The First Amendment Must Be Met Before The
Requested Order Can Be Granted

1. The Entertainment Companies have failed to meet their burden
under FRCP 26 to prove that good cause exists for the extension
of the Protective Order

FRCP 26(c) requires the party moving for a protective order to show: (1)
“disclosure will work a clearly defined and very serious injury”; and (2) there “will
indeed be harm by disclosure.” Cuno, Inc. v. Pall Corp., 117 F.R.D. 506, 508 (E.D.
N.Y., 1987). “The party seeking protection bears the burden of showing specific
prejudice or harm will result if no protective order is granted . . . . If a court finds
particularized harm will result from disclosure of information . . ., then it balances
the public and private interests to decide whether a protective order is necessary.”
Phillips v. GMC, 289 F. 3d 1117, 1121 (9th Circ., 2002) (emphasis added). See
also San Jose Mercury News, Inc. v. United States Dist. Crt, 187 F. 3d 1096, 1103
(9th Circ., 1999); *“Broad allegations of harm, unsubstantiated by specific
examples” do not support a showing of good cause. U.S. v. Dentsply International,
Inc., 187 F.R. D. 152, 158 (D.Del., 1999).

Here, the Entertainment Companies have failed to identify the “specific
prejudice” or “clearly defined and serious injury” which would result should
protection not be granted. Although the Entertainment Companies have devoted
over 7 of their 14 page statement of contentions to detailing the alleged
shortcomings of EFF’s public statements about copyright law and technology
policy, they have made only vague, generalized statements about the nature of
harm that might befall them from disclosure.

First, the Entertainment Companies assert that there is “an unacceptable

risk” of inadvertent use or disclosure of knowledge by EFF Attorneys (Copyright
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Owners’ Contentions at 10, 13-15,) but do not specify what the risk is or what
harm or consequence to their business of selling movies and television
programming would result.”

Second, they repeatedly assert that EFF as an organization would be
interested in the confidential information, presumably to bolster their assertion that
EFF is somehow a “competitor” because it represents clients in matters adverse to
the Entertainment Companies and (like many law firms'®) participates in the
political process by providing comments to Congress (For instance, see Id, at 15:
“Of course, EFF’s attorneys have every reason to want to know”, page 17:
“disclosure [of content protection documents] would be of great strategic benefit to
EFF”.) Neither of these generalized assertions sheds any light on specific harm
that would befall the Entertainment Companies from disclosure.

Third, none of the specific policy issues that the Entertainment Companies
cite in relation to EFF’s advocacy role are at issue in this litigation. This case does
not involve “legislation [br] . . . technological development[s] or application[s]
intended to control unauthorized use or copying of copyrighted content.”
Copyright Owners’ Contentions at 7. It does not involve “uniform standards and
methods for preventing illegal use and copying of digital copyrighted content.”
Copyright Owners’ Contentions at 7. It does not involve Internet filtering.

Copyright Owners’ Contentions at 7. It does not involve “the Broadcast Protection

® For example, the Entertainment Companies quote Mr. von Lohmann's statement in the press that
"centuries of experience" have shown that new technologies have increased the revenue pie for
copyright holders. It then asserts, rather hazily, that "it is unlikely that EFF will be able to speak on
the subject without drawing on the content of the plan, resulting in their use and disclosure." At 14:4-
5. How the EFF would "draw on" the content of the Entertainment Companies' business plans is never
explained. More importantly, there is no showing that such statements would result in business harm:
reduction in the sales of movies and television programming.

' See fn 6, page 20 of this document, for lobbying and legislative services offered by O’Melveny &
Meyers LLP; Proskauer Rose LLP and McDermott, Will & Emery.
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Discussion Group|’s] . . . effort to evaluate and recommend proposals to secure
digital broadcast programming.” Copyright Owners’ Contentions at 7. It does not
involve the “Consumer Broadband and Digital Television Promotion Act.”
Copyright Owners’ Contentions at 8. And it does not involve CSS encryption
technology, peer-to-peer networking, or game playing on the Internet. Copyright
Owners’ Contentions at 9.

Finally, the “harm” hinted at by the Entertainment Companies is not
“business competition” harm, which is the focus of protection under Rule 26. The
in-house counsel restriction recognized in Rule 26 case law is aimed at the
competitor who would secretly, even if inadvertently, use confidential discovery ‘
information to scoop the market and supplant demand for the competitor's product.
But that rationale does not apply to EFF. EFF is not a competitor and as the
Entertainment Companies themselves recognize, the only way in which EFF could
use confidential information to its benefit would be to disclose it in a public
advocacy context. EFF could never cause harm of the inadvertent or unnoticeable
“using —a - trade secret” variety.

The Entertainment Companies have not demonstrated that their businesses —
selling movies and television programming —would be reduced by review by EFF
Attorneys of the disputed documents. At best, they have alleged a potential
detriment to their political and policy positions. Their examples of EFF’s
“competition” with them make this point clear. They include EFF’s public
opposition to proposed copyright-related legislation that the Entertainment
Companies support (8:14-22) and EFF’s statements about an ad hoc standards
group for digital television in which both the Entertainment Companies and the
EFF participate ( 7:16-8:13) and public statements about the historical interaction
between technology and copyright revenues. (Copyright Owners’ Contentions at
14:2-5). These disputes are not competitive business disputes in any sense of the

phrase. They are political and policy differences presented in the public
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marketplace of ideas. This attempt to extend the limited exception for
“competitive business harms” to potential unspecified disadvantage in public
debates about legal policy is not only unfounded, as articulated more fully below, it
would have grave implications for the First Amendment.

2.  Restricting EFF’s ability to represent its clients on the basis of its
participation in the political process implicates the First
Amendment

The Entertainment Companies must do more than carry the normal burden
under Rule 26(c) to establish good cause by showing that “specific prejudice or
harm will result” if EFF is not excluded from access. Phillips v. GMC, 289 F.3d
1117, 1121 (9th Circ. 2002) (emphasis added). Because they seek to have the
Court restrict EFF’s ability to represent the Newmark Plaintiffs on the basis of
EFF’s political activities in petitioning the government and public statements, the
Entertainment Companies must also satisfy the far more demanding strictures of
the First Amendment.

Public-interest litigation is a form of public-interest advocacy protected by
the First Amendment. NAACP v. Button, 371 U.S. 415, 429 (1963) (“Litigation is
thus a form of political expression."); ibid (“Abstract discussion is not the only
species of communication which the Constitution protects; the First Amendment
also protects vigorous advocacy, certainly of lawful ends, against governmental
intrusion.”); California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508,
510 (1972) (“The right of access to the courts is indeed but one aspect of the right
of petition.”)

At issue here are the First Amendment speech, petition, and association
rights of EFF and its attorneys, as well as the Speech, petition, and association
rights of the Newmark clients to associate with EFF for political purposes and to
choose EFF’s attorneys as the instrument by which to shape and present their

message to the Court in this action. The Entertainment Companies, in seeking to
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deny access to discovery materials by, and thereby de facto disqualify, those of
plaintiffs’ counsel who are EFF attorneys, seek to force EFF, and its clients, to
choose among these First Amendment rights and sacrifice some as the price of
exercising others.'' EFF may represent public-interest clients in litigation or EFF
may engage in vigorous advocacy, but it cannot (the Entertainment Companies
say) do both.

The Entertainment Companies’ attempt to de facto disqualify EFF as
counsel in this case because of its advocacy on other issues must be assessed on
traditional First Amendment standards. In an analogous context, the Supreme
Court has refused to apply the antitrust laws to petitioning activities because

“it would be destructive of rights of association and of petition to hold
that groups with common interests may not, without violating the
antitrust laws, use the channels and procedures of state and federal
agencies and courts to advocate their causes and points of view
respecting resolution of their business and economic interests vis-a-vis
their competitors.”
California Motor Transport Co., 404 U.S. at 510-11. Interpreting Rule 26 as
authorizing the use of protective orders to effectively disqualify counsel on the
basis of counsel’s non-litigation political advocacy would similarly harm First
Amendment rights.
Accordingly, the Entertainment Companies must first show that this action is
necessary to achieve a compelling state interest. Such a showing must be concrete,
not merely hypothetical. In Button, the state could not baldly assert “that the

purpose of these regulations [of lawyer conduct] was merely to insure high

professional standards and not to curtail free expression.” NAACP v. Button, 371

"' EFF is nor asserting that it has a First Amendment right to use or disclose confidential discovery
materials outside this litigation. Rather, it is defending its right to advocate in both the legislative and
the judicial arenas while carefully respecting the limits of the protective order and avoiding disclosure
of the material designated under it.
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U.S. at 438-439. As the Supreme Court noted, “[t]here has been no showing here
of professionally reprehensible conflicts of interest.” Id. at 442-443.

The Entertainment Companies must also show that its proposed restriction
satisfies the First Amendment’s requirement of precision. Id. at 438 (citation
omitted) (“Broad prophylactic rules in the area of free expression are suspect.
Precision of regulation must be the touchstone in an area so closely touching our
most precious freedoms.”). The precision requirement is especially important here
because the existing self-designating “blanket” Protective Order allows the
Entertainment Companies to protect documents against disclosure without meeting
its good-cause burden as to any specific document, and the Entertainment
Companies have made a “blanket” designation that all DoJ Documents are “Highly
Restricted” and hence would not accessible by EFF Attorneys. Rothken Decl. q17;
See San Jose Mercury News, Inc. v. United States Dist. Court, 187 F.3d 1096,
1103 (9" Cir. 1999) (in a blanket protective order, “the party resisting disclosure
generally has not made a particularized showing of good cause with respect to any
individual document”). Granting a broad, unreviewable ability for one party to
limit access to discoverable documents by the other party certainly fails the First
Amendment "narrow tailoring" test. And the Entertainment Companies have made
no attempt to demonstrate that they could not protect any specific, identified pieces
of information through less restrictive means, including, as noted above, the
normal mechanism of a protective order backed by court sanction.

Finally, the Court must also consider the broader ramifications for other
cases of imposing the proposed restrictions in this case. NAACP v. Button, 371
U.S. at 431 (“The threat of sanctions may deter their exercise almost as potently as
the actual application of sanctions. Because First Amendment freedoms need
breathing space to survive, government may regulate in the area only with narrow
specificity.”) (citations omitted). The ruling sought by the Entertainment

Companies would have an adverse impact on any client whose attorney represents
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it not only in the courts, but before Congress and in the press, a category that
includes the many public-interest organizations that both advocate and litigate,
such as the ACLU, the Sierra Club, the Natural Resources Defense Council, the
Pacific Legal Foundation, and the N.A.A.C.P.

IV. EFF Is Not “In Competition” With The Entertainment Companies And
EFF Attorneys Are Not “In-House Counsel”

1. The “in-house counsel” rule is limited to the situation of business
competitors

Even if the Entertainment Companies had met their burden to demonstrate
"specific prejudice" here and that the First Amendment tests were met, the EFF
Attorneys simply do not fit into the category of "business competitor in-house
counsel” established by the Ninth Circuit.

Protective orders limiting disclosure of confidential information to specified
in-house counsel have only been upheld in situations where: (1) the parties to
litigation are business competitors; and (2) the in-house counsel is engaged in
“competitive decision making” or scientific research. Brown Bag Software v.
Symantec Corp., 960 F. 2d 1465 (9" Circ., 1992); Motorola Inc. v. Interdigital
Tech Corp, 1994 U.S. Dist LEXIS 20714 (D.Del). Since scientific research is not
at issue here, for the Court to find that EFF Attorneys can be treated as “in-house”
counsel for the purpose of excluding their access to discovery materials, the
Entertainment Companies must show that: (1) the EFF is a business competitor of
the Entertainment Companies, and (2) EFF Attorneys are engaged in “competitive
decision making” about products which compete with those of the Entertainment
Companies.

The Entertainment Companies state that they “need protection beyond that
afforded by the existing Protective Order for a simple reason, one recognized by
the Ninth Circuit in comparable situations as deserving special judicial treatment:

The three EFF lawyers primarily operate as public advocates, in the media and
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before public policy makers.” (Copyright Owners’ Contentions. 1: 20-24),
(emphasis added). They have not cited any authority supporting this proposition.
Instead, all of the cases that they have cited involve counsel employed by, or
representing, business or commercial competitors.'> Even if one accepts the
Entertainment Companies’ characterization of EFF attorneys as “primarily .. public
advocates,” EFF is not, even by the Entertainment Companies own terms, a
business competitor, and is not in a “comparable situation” to any recognized by
any court as a basis for limiting access

2. EFF is not a “competitor” of the Entertainment Companies

Nor have the Entertainment Companies provided any evidence to show why
EFF should be considered analogous to a business or commercial competitor.
First, they appeal to the hazy notion that access to their confidential information
would be appealing to the EFF based on its public advocacy of copyright law
interpretations and law reform that are politically adverse to the Entertainment
Companies (See, for instance, Copyright Owners’ Contentions at 10; EFF
“involved in activities adverse to Hollywood”). Second, they make out-of-context
quotations from the Brown Bag case, discussing the possibility of inadvertent

disclosure of trade secrets, which is an assessment made by the Court only where

2 Brown Bag Software v. Symantec Corp, 960 F 2d 1465 (9" Circ., 1992) (in-house counsel precluded
from accessing competitor computer company’s trade secrets); U. S. Steel Corp. v. U.S., 730 F 2d
1465 (Fed Circ, 1984)(on appeal from CIT ruling precluding disclosure to in-house counsel because of
mere possibility of inadvertent disclosure; held” mere status as in-house counsel doesn’t alone serve as
basis for denial of access, must look at factual circs of individual counsel), C.A. Muer Corp v. Big
River Fish Co., 1998 WL 488007 (E.D. Pa) (trademark infringement, restaurant business competitors,
attorney who controlled competitor excluded from AEO); Micron Technology, Inc. v. Mosel Vitelic
Corporation, 1999 WL 458168 (D. Idaho)(in-house counsel, patent infringement, semiconductor
competitors); In re Papst Licensing, 2000 U.S. Dist. LEXIS 6374 (E.D. La) (patent infringement,
competing manufacturers of computer disk drives); Motorola Inc. v. Interdigital Tech. Corp, 1994 U.S.
Dist LEXIS 201714 (D. Del., 1994)(patent infringement, mobile telephone industry, restriction on
outside counsel with dual patent infringement and prosecution role)
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an attorney may have been involved in “competitive decision making” for a
business competitor (Id, at 11, Brown Bag, 960 F. 2d 1471).

Their only treatment of this key threshold question for “in-house” counsel
analysis is contained in a footnote that enigmatically asserts “Although EFF is not
a commercial enterprise, it is in every other sense of the word a ‘competitor’ of the
Copyright Owner Plaintiffs ” (Copyright Owners’ Contentions at 10 fn 4), and the
blanket self-serving assertion that:

“It is beyond dispute that EFF competes with the Copyright Owner
Plaintiffs and their representatives with respect to every topic for
which the Magistrate has ordered the Copyright Owner Plaintiffs to
produce lobbying-related documents: regulation of VCRs (video
cassette recorders) and PVRs (Personal Video Recorders such as the
ReplayTV 4000), commercial skipping behavior of consumers, and
the Macrovision provisions enacted in the Digital Millennium
Copyright Act.”

Id, at 16, emphasis added.

This is neither a correct statement of the law nor an accurate characterization
of the EFF. The Entertainment Companies produce and sell motion pictures and
television programming. To the extent they are involved in the public discussion of]
VCRs, PVRs, commercial skipping and Macrovision, it is presumably to further
the sales of their products. The Entertainment Companies have not demonstrated,
nor could they, that the EFF competes in the sales of movies and television
programming. They have not even demonstrated that the EFF's political and
policy activities have had a demonstrable impact on their sales of movies or
television. EFF does not create products that compete or interact with the

Entertainment Companies’ products (such as VCRs and PVRs)."” By representing

" EFF is not even active politically in two of the four topics listed above. EFF had no involvement in
the Entertainment Companies' unsuccessful attempt to ban the VCR in the 1970s and 1980s and is not
actively involved in any public discussion of the Macrovision provisions of the DMCA.
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consumers who own such devices in the present action, and advocating for
consumer's fair use rights and technological innovation in the marketplace of
ideas, EFF is legally and politically adverse to the Entertainment Companies, but
1s not thereby a commercial competitor or even roughly analogous to a commercial
competitor.'*

The EFF is a twelve-year-old, member-supported public interest law firm
that employs five full time attorneys. EFF's Board includes several leading law
professors (Professor Lawrence Lessig of Stanford Law School and Professor
Pamela Samuelson from Boalt Hall School of Law, University of California at
Berkeley) and one of the acknowledged "fathers" of the Internet, Professor David
Farber of the University of Pennsylvania. Cohn Decl. §11. Previous Board
members included some of the founders of leading technology companies (Lotus,
Apple) and even a current Vice-President of Defendant AOL Time-Warner, Mr.
Vradenberg. Cohn Decl. {11. For its entire history, EFF has represented clients in
litigation, including a wide range of issues involving the First Amendment, Fourth
Amendment and the protection of privacy online. Cohn Decl. 6.

While EFF is nonprofit, it otherwise operates like many lawfirms. Like
many law firms, including those representing the Entertainment Companies in this
case, it participates in both public advocacy and lobbying before legislative and
administrative bodies. Cohn Decl.q9. It is true that EFF has represented clients who
are adverse to the Entertainment Companies in this and other pending litigation. It
is also true that EFF has ended up on the opposing side to the Entertainment
Companies and their legal representatives in other government fora on occasion,

most particularly in representations it has made to Congress on law reform and

" The Entertainment Companies' other two examples demonstrates the direct relevance of the
categories from which they seek to exclude EFF to the Newmark Plaintiffs' case and the burden that
would be imposed by granting their request. It is difficult to imagine categories more relevant to the
present case than documents concerning PVRs and commercial skipping by consumers.
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proposed legislation concerning how the copyright bargain should adapt to new
technologies. However, participation in the political process and public discussion
has never served as a basis for limiting access to confidential documents. Indeed,
as noted above, any ruling on that basis would create a disturbing precedent with
potential Constitutional implications in this and other cases.

3. EFF Attorneys are not engaged in “competitive decision making”
as defined in the case law

The “in-house counsel” rule only limits disclosure under a protective order
where an in-house counsel is involved in “competitive decision making” about the
entity’s products. See Volvo Penta v. Brunswick Corp., 187 FR.D. 240 (E.D. Va.
1999); Amgen, Inc. v. Elanex Pharmaceuticals, Inc., 160 F.R.D. 134 (W.D. Wa.
1994); Fluke Corp. v. Fine Instruments Corp., 32 U.S.P.Q.2d 1789 (W.D. Wa.
1994). Courts have found competitive decision making where counsel advises and
participates in the client’s decisions about pricing, marketing or product design
that are “made in light of similar or corresponding information about a
competitor.” U.S. Steel, supra, at 1468, n.3; followed in Brown Bag Software,
supra, at 1470, and where in-house counsel would have a difficult time in
compartmentalizing his or her knowledge if he or she saw information about
competitor products. United States v. Dentsply International, Inc, 187 FR.D. 152,
159-160 (D.Del., 1999)., citing Motorola, Inc. v. Interdigital Technology Corp.,
1994 U.S. Dist. LEXIS 207A, at *10 (D. Del., 1994).

Courts have stated that the rationale for denying access to in-house counsel
in certain circumstances is based on an assessment of a higher risk of inadvertent
disclosure. Whether an unacceptable opportunity for inadvertent disclosure exists
must be assessed by a court on a counsel-by-counsel basis, based on a review of
“the factual circumstances surrounding each individual counsel’s activities,
association, and relationship with a party.” U.S. Steel, supra, at 1468. The crucial

factor in this risk assessment is whether counsel is involved in “competitive
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decision making” for a competitor. /d; Brown Bag Software, 960 F. 2d at 1470,
1472. In making this assessment the courts have carefully considered the factual
circumstances, roles and responsibilities of individual counsel. For instance, courts
have been prepared to deny access to some in-house counsel based on direct
involvement in pricing and marketing decision, while permitting access to another
in-house counsel in the same company, who although a 10 year employee, was not
engaged in the relevant sort of competitive decision making. Carpenter Tech Corp.
v. Armcolac, 132 F.R.D. 24 (E.D. Pa., 1990).

In Brown Bag Software, supra,. the court found that the in-house general
counsel was engaged in competitive decision-making because he was the sole legal
advisor and personnel manager for the company, and was responsible for advising
his employer on a wide range of legal issues, including contracts, employment and
marketing. In that situation, in-house counsel’s knowledge of the competitor’s
trade secrets would put him in the “’untenable position’ of having to refuse his
employer legal advice on a host of contract, employment, and competitive
marketing decision lest he improperly or indirectly reveal ... trade secrets.” Brown
Bag Software, supra, at 1471."

Under these tests, the EFF Attorneys cannot be credibly characterized as
engaging in anything even remotely analogous to “competitive decision making”
about “products”. As noted above, the EFF does not produce “products” that
compete with those of the Entertainment Companies; the EFF Attorneys do not

advise and are not involved in any pricing, marketing or product design decisions

'* As the Entertainment Companies note (Copyright Owner Plaintiffs’ Contentions, at 10:17-24), Courts
have been prepared to extend the “in-house” counsel restrictions to outside counsel who have been
found to be engaged in competitive decision making for a client, particularly in the context of access to
sensitive technical information in the patent prosecution arena, (See Motorola, Inc. v. Interdigital
(1994, E. D. La, overturned on other grounds in 1997); Micron Technology, Inc. v. Mosel Vitelic
Corp. (1999 D.Idaho). However, this has always been limited to retained counsel for clients who are
business competitors.

5479/48424-006 LAWORD/12837
36




O 00 3 O »n bW N =

NN N N N N N N N O om i e pm e e e
WV 1 & U b WD = O OV 0NN N DA W=D

that compete with the Entertainment Companies' movies and television
programming. Moreover, the Entertainment Companies have made no attempt to
describe any specific job duties or tasks of EFF Attorneys that assist in the creation
of competing "products" and that would be made "untenable" by access to the
disputed documents.

4. The Entertainment Companies have failed to show that EFF
Attorneys present an increased risk of inadvertent disclosure of
confidential information over other attorneys who are routinely
adverse to the Entertainment Companies

Finally, even if the Entertainment Companies had met their burden to prove
that the EFF Attorneys were involved in competitive commercial decisionmaking
about products, or that participation in public discussion about political issues can
be equated with commercial competition, they have not demonstrated that the EFF
Attorneys meet the wider rationale for curtailing disclosure of discovery — an
assessment of increased risk of inadvertent or accidental disclosure — as enunciated
in Brown Bag Sofiware, 960 F. 2d at 1470. They have failed to demonstrate that
there is a greater risk of inadvertent disclosure of confidential information by an
EFF Attorney here than there would be for any other attorney of a law firm
engaged in ongoing work in a specialized area of law who is routinely adverse to
the same parties in litigation. For instance, the same risk would be present for an
attorney who works in insurance defense or coverage and who was exposed to
confidential documents concerning its design and testing of defective product, an
environmental lawyer who reviews confidential information about particular toxic
goods, or the in-house counsel of the Recording Industry Association of America,
who as counsel of record have seen the confidential business plans of several peer—
to-peer software entities in litigation currently pending in this District.

Nor does the EFF itself present any increased factual risk based upon past
misbehavior. Neither the EFF nor any of its attorneys have ever been found to

have violated the terms of any protective order, misused the discovery process to
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obtain confidential information or otherwise disclosed confidential information in
any way. (Cohn Decl.§ 10). To the contrary, the EFF Attorneys have been
opposing counsel to the Entertainment Companies in two other large litigation
matters without such incident. EFF was counsel for the Defendants and so adverse
to all eight of the major motion picture studios from 2000-2002 in Universal v.
Corley 273 F.3d 429 (2™ Cir. 2001) before the Southern District of New York and
2" Circuit Court of Appeals. EFF is currently counsel to MusicCity/Streamcast,
Inc and so adverse to twenty-eight major movie and recording studios (plus five
music publishers) in MGM v. Grokster, Case No. CV 01-0851 SVW consolidated
with CV 01-09923 SVW, currently pending in this court before Judge Wilson. In
both of these cases EFF has entered into protective orders with the studios in order
to protect their confidential business records during the discovery process. In both
of those cases confidential business records of the studios have been reviewed by
EFF Attorneys and stored at EFF’s offices without improper disclosure. (Cohn
Decl. 8-9).

In neither the Universal v. Corley case, nor the MGM v. Grokster case have
the Studios made any allegation that EFF misused the confidential information of
the movie studios or entered into or conducted these litigations in order to gain
access to confidential information. In addition to cases where EFF has been
adverse to the Entertainment Companies, EFF is currently under a protective order
in a California trade secrets case with an organization created by the movie studios,
DVD CCA. In that case, EFF, as counsel for the Defendant, has been given access
to highly confidential information concerning the protection scheme for DVD
movies. DVD CCA v. Bunner et. AL, (6™ Dist. 2001) 94 Cal. App.4™ 648, rev.
granted 117 Cal.Rptr.2d 167 (February 20, 2002). Again, there has been no claim
that EFF has misused confidential information in that case. (Cohn Decl. § 8, note

1).).
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Robert M. Schwartz

Attorneys for Plaintiffs Time Warner
Entertainment Company, L.P. Home
Box Office, Warner Bros., Warner Bros.
Television, Time Warner Inc., Turner
Broadcasting System, Inc., New Line
Cinema Corporation, Castle Rock
Entertainment, and The WB Television
Network Partners L.P.

PROSKAUER ROSE LLP

By: {/ W |

7{‘& P. Cooper O
Attarneys for Plaintiffs Metro-Goldwyn-
Mayer Studios Inc., Orion Pictures
Corporation, Twentieth Century Fox
Film Corporation, Universal City
Studios Productions LLLP (formerly
Universal City Studios Productions,
Inc.), Fox Broadcasting Company,
Paramount Pictures Corporation, Disney
Enterprises, Inc., National Broadcasting
Company, Inc., NBC Studios, Inc.,
Showtime Networks Inc., UPN
(formerly the United Paramount
Network), ABC, Inc., Viacom
International Inc., CBS Worldwide Inc.,
and CBS Broadcasting, Inc.
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Robert H. Rotstein

Attorneys for Plaintiffs Columbia
Pictures Industries, Inc., Columbia
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TriStar Television, Inc., and TriStar
Television, Inc.

DATED: October 1, 2002 ELECTRONIC FRONTIER FOUNDATION

By:

Cindy A. Cohn

Attorneys for Plaintiffs Craig Newmark,
Shawn Hughes, Keith Ogden, Glenn
Fleishman and Phil Wright
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STIPULATION AND [PSSFSEED] PROTECTIVE ORDER

Good causc appearing therefor, the following stipulstion of the parties in the above-captioned
actions, as evidenced by the'liplhllll of counse} of record appearing below, is hersby ondered.

DATE:_S Z2Z&z_

Uficd States Diswiet Courtdudge VPV 5Pt Jub:*-
STIPULATED TERMS OF PROTECTIVE ORDER
Pursumnt to Fed. R. Civ. P. 26(c), IT IS HEREBY STIPULATED AND AGREED by the
| undersigned counse! for Paramount Pictures Corporation, Disney Entexprises, Inc., Nationsl
| Broadcasting Company, Inc., NBC Studios, Inc., Showtime Networks Inc., The United Paramount
Netwark, ABC, Inc., Viscom International Ino., CBS Worldwida Inc., CBS Brosdoasting Inc.,
pluintiffs in Case No. CV 0109358, Time¢ Wamncr Entertainmout Company, LP., Home Box Office,
Warner Bros., Wamer Bros. Television, Time Wamer Inc., Tumer Broadcasting System, Inc., New
Line Cinema Corporstion, Castle Rock Entertainment, and The WB Television Network Paxtners,
L.P,, plaintiffs in former Case No. CV 01-09693, Metro-Goldwyn-Mayer Studios Inc., Orion Picturcs
Corporation, Twentioth Century Fox Film Corporation, Universal City Studios Productions, Inc., Fox
Broadcasting Company, plaintiffs in the former Case No. CV 01-09801, Colurrbia Pictures
Industries, Inc., Columbia Pictures Televirion, Inc., Columbia TriStar Television, Inc., and TviStar
| Television, Inc., plaintiffs in former Case No. CV-01-10221 (colloctively “Plaintif™), and
defendants ReplayTV, Inc. and SONICbiue Incorporated (collectively “Defendants”) that discovery’
in, end litigation of, the Consolidatnd Action:, es hereinafter defined, necesserilly will involve the
production of information which the parties conaider to be highly sensitive, confidential, or
proprietary and the disclosure of which would create a risk of significant injury to the producing

f party’s business.

The parties believe that a protective order restrioting the uge and diumxiniﬁon of such
{ confidential, proprietary, and compctitively sensitive information {s necessary and appropriate ta
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facilitate discovery in and litigatian of the Consolidsted Actions among the paities. Tho parties also
believe that such an ander is nevessary and appropriate to enable the pasties to conduct discovery of
non-parties that may have similar conoerns regarding their proprietary or sensitive informatian.

ACCORDINGLY. IT IS HEREBY STIPULATED AND AGREED that-

1. All “Confidential,” “Highly Confidcntial,” “Restricted,” or “Highly Restricted”
| Information, hereinafter dafined, produced or exchanged in the conras of thia litigation, shall be
| treared in socordance with the tarms of this Order and shall be used solely for the purposc of
litigation, arbitration or mediation of the fbllowing four actions, Parsmount Pictures Corporstion, ot
al.y, ReplayTV, Inc., et al,, Case No. CV 01-09358, Time Warner Entertainment Company, L..P., et
al. v. ReplayTV, Inc., et sl., former Case No. CV 01-09693, Metro-Goldwyn-Mayer Studios, Inc., et
al. v. ReplaydV, Inc., ¢t al., former Case No. CV 01-09801, and Columbia Pictures Industrics, Inc. et
al. v. ReplgyTV, Inc., et al, former Case No. CV 01-10221 (collectively, the “Consolidated
Actions™), md of any Relatad Litigation, s for o other purpose, including but not limited to,
business and other litigation purposes. “Rolatod Litigation,” as used in the preceding sentence, is
litigation that (a) arises ftom the same or substantially identical transactions, happenings or cvents as
the Consolidated Actions; and (b) involves one or more of the parties to the Cansolidated Actions (or
their parents, subsidiaries, or affiliates), and 5o other persons or entities.

2. The tam “Information” aa used herein shall include any document, deposition
testimony, olectranic data, intermgatory Tosponas, response to roquests for adminsions, response to
requeata for production of documents, sudiotape, vidootape, recording, or other information disclosed
ar produced by or on bohalf of a party (or any of ita attorneys or othear agents) in the Consolidated

Actions, nrbyoronbdnlfohnompmy (or any of its attomeys or other agents), and all information
| derived therefrom,

3. Any Information conceming trdo secrets or otber confidential rosoarch, development,
commercial, marketing, or financial subjects may be dasignated by the producing party as
| “Confidential,” “Highly Confidential,” “Restricted,” or “Highly Restricted” within the meaning of
this Stipulation and Protective Order. The produciag party shall designate Information
| “Confidential,” “Highly Confidential,” “Restricted,” or “Highly Restricted” only when the producing
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| party hus a reagonable, good faith belief that the Information so designated is a trade secret or is
| otherwise confidential within the meaning of Rule 26(c)X7) of the Federal Rules of Civil Procedure.

In the case of Information designated as “Highly Coufidential,” the producing party must have a

| rcasonable good faith beliaf that disclosure of the Information to employees of any other party, other

| than in-house counsel, would creste sn undue rizk of significant injury to the producing party’s

‘ busineas that would notuxipt in the abaznoe of such disclosurc. In the case of Information designated
| @5 “Restricted,” a producing party-Plainti ff must have & reasonsble good faith belief l.h.lt disclosure of

the Information t any employee of, or in-hcuse counse! for, another Plaintiff, or any employees of
Dafendants, other than in-house counse! for Defendants, would crestc an unduo risk of significant

injury to the producing party-Plaintiff’s business that would not exist in the absence of such
| disclosure. In the case of Information designated as “Highly Restricted,” the producing party must

have a reasonable good faith belief that disclomue of the Information to any employes of, or in-house
counsel for, any other party would create an undue risk of significant injury to the producing party’s

| business that would not exixt in the sbseues o7 such disclosure. Any Information not designated as
| “Confidential,” “Highly Confidential,” “Restricted,” or “Highly Rewtricted” in accordance with the
procodures set forth hersin shall not be covared by this Stipulation and Protective Order.

4, “Confidential™ Information, except with the prior consent of the producing party or
upon prior order of this Court, shall not be disclosed by any party to any person other than the
following:

(a)  outside counsel for the parties in thc Consolidstcd Actions, their secretaries, logal
agsistants, or other suppost petwonnel as reasonably necessary to assist outside counsel
in the Consolidated Actions (collectively, “Outside Counsel™);

()  In-House Counsel for the partics in the Consolidated Actions, their secretarios, logal
Astistants, or othcr support personnel as reasonably necessary to assist In-House
Counsel in the Consolidated Actions (“In-House Coumsel™);

(°)  cumont employees of cach of the partics, including their pareats, subsidiaries, snd
affiliates, who are reasonably necessary to assist Outside Counsel in the Consolidsted
Actions;
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18 | )
20 (b)
21| ©
22 @
23
24 | )
26
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outside experty, consultants, and/or litigation support vendors who are not employees
of any party, or of their parcnts, subsidiaries, or affiliatea, and who are exprossly
retained to sssist Outside Cownsel, including, but not limited to, statisticians,
economists and ather axparts, md the cmployees of such persons (collectively,
“Outside Litigation Assistanty™);

the Court and Court personnel, and count reporters and videographers who are retained
to tranactibe or videotape testimony in the Consolidated Actions; -

any person who prepared, asnlited in preparing, or roceived the document designated
“Confidential™,

during depositions only, any person who appears, based upon thedoemncnt itsclf or
testimany in a doposition, to have knowledge of the contonts of the document
designated “Confidential” or the specific events, tranaactions, discussions, or data
reflected in the dacument;

medistors or othar individuals engaged or consuited in setticment of the litigation; and
any other person as to whom the partics may agree in writing.

“Highly Confidential” Information, except with the prior consent of the producing

plnyoxuponprioronhrofthilColinotbedileluulbymypmywmypamo(hcrthln

Outaide Counsel;

In-House Counsel,

Ourside Litigation Assistants;

the Court and Court personnel, and court reporters and videographers who are retained
to transcribo or vidootape testi noxy in the Consolidated Actions;

any parson who preparcd, assisted in preparing, or received the document designatsd
“Highly Confidential™:

during depositions only, sny parson who appoars, based upon the document itself or
testimony in a deposition, to have knowledge of the contents of the documcat
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designated “Highly Confidential” or the specific events, transactions, discussions, or

2 duta reflected in the documant;
3 (8) modiators or other individuals engaged or consulted in settiement of the hitigation; and
41 (h)  any other person as to whom the parties may agree in writing.
5 6.  "Reatricted” Infemation, except with the prior consent of the producing party of upon
8| prior order of this Court, shall not be disclasad by any party to any porson other than the following;
14 (2)  Outside Counsal and In-House Counsel for Defondunts;
8 ()  Oumidas Litigation Assistants; ‘
9 j (<) the Court and Court parsonel, d court roporters and videogmphers who are retsined
10 § fo tranacribe ot videotape testimony in the Consolidated Actions;
11 (d)  any pamon who prepared, assisted in proparing, or received the document designated
12 | “Rastricted™;
13 (e)  during depositions anly, any pamon who appears, based upon the document itself or
14 ' - testimony in a deposition, to have knowledge of the contents of the dooument
15| dosignated “Rostricted” or the specific events, transactions, discussions, or data
16 | reflected in the document; and
17| (D  medistors or other individunks sngsged or consulted in settlement of the litigation; and
18 I (8)  any other person as to whom the pertics may agreo in writing.
19 l 7. “Highly Restricted™ Infhrmalicn, except with the priar consent of the producing party
20 | or upon prior arder of this Court, shall not be disclased by any party to any person other than the
21} following:
22 | (s)  Outside Counsel;
23 ®) Outside Litigation Asaistants;
24 | (o) ﬂinCautindeﬂpunmmd,mdcmﬂmtammdvidmmhﬂ:whomnhiﬂd
25] to transcribe or videotape tostimony in the Consolidsted Actions;
26 (9  eny person who propared, assisted in preparing, or received the document designated
27] “Highly Restrictod";
28;
6
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(¢)  during depositions anly, any porson who appears, based upon the document itself or
tostimony i a deposition, to have knowlodge of the coatents of the document
dosignated “Highly Restricted™ or the specific ovants, tmosactions, discussions, or data
raflected in the document;

(4] medistors or otbn individuals engaged or consulted in sctticmont of the litigation; and

()  anyother person as to whom the parties may agree in writing.

Any person cntitled to receive confidential Information pursuant to Paragraph 4,

subparagraphs (d) or (i), Paragraph 5, subparsgraphs (c) or (b); Paragraph 6, subpacagraphs (b) or (g),

| or Paxagraph 7, subparagraphs (b) or (§), shal!, prior to being given any “Confidential,™ “Highly

| Confidootial,” “Restricted,” or “Highly Restricted™ Information, read this Stipulation and Protective

Order, and shall cxecute an indertsking in the form annexed hareto as Exhibit A indicating that be or

she bas read this Stipulation and Protective Order and will abide by its tarms. Persans to whom

confidential Information is shown or disclosod pursuant to Paragraph 4(g), Paragraph 5(f), Pargmph

6(c), or Paragraph 7(e) shall, prior to beirig zi 7en any “Confidential,” “Highly Confidential,”

“Restricted,” or “Highly Restricted” Information, be given a copy of and asked to read this

| Stipulation and Protective Order and shall ba bound by its terms, and shall not disclose such

lnfonmﬂontomyoﬂmpumm,oxuptupmviddfbrbyﬂntcmsofthhStipuhxlonlnd

Protective Ordar. |

| 9. Apety shall designata documents as either “Confidential,” “Highly Confidential”

§ “Restricted,” or “Highly Restricted” by affixing a stamp with such words on the document beforo

copics of the docurncats are deliverad to snother party.

| 10.  Any deposition transcript or videotaped depotition containing “Confidential,” “Highly

| Confidential,” “Restricted,” or “Highly Restricted™ Information sball be marked on the cover

} “‘Confidential,” “Highly Confidential ” “Restricted.” or “Highly Resricted,” and shal) indicato as

appropriate within the transctipt and on the videotape that ths Information has been so designated. A

paxty may designate any partions of the transcript (including exhibits) or videotape as containing

{ “Confidential,” “Highly Confidential,” “Reatricted.” or “Highly Restriotod” Information by so

| advising the doposition reporter in the course of the deposition, who shall indicatr: in the deposition
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tranactipt and on the videotape what particn(s) of the testimony (or exhibits thereto) were so
dexignated, or by so advising all other parties which pagas sre canfidential within fifteen (15)
business days after receipt of tho transcript. Until fiftoen (15) businees days havo passed after the
receipt of mny transcript, the entirs trangaript and Vidootape shall be deemed to contain “Confidential”
Information. Nothing m this Stipulation and Protective Order sha!l prevent an employee of a perty,
In-House Counael, or Outxide Counsel from attending any deposition, except that only persons
entitled to roceive “Confidential,” “Highly Confidential,” “Reatricted.” or “Highly Restricted™
Information shall be present whon such Information is discloscd at a deposition. Outside Covnscl for
the party diaclosing such “Confidential,” “Highly Confidential,” “Rostrictod.” or “Highly Restricted”
Information at a deposition shall, before such Information is disclosed, advise Outside Counsel for all

11§ oth:rpamiunhwmﬁm%u&nmhhhmmmﬂumlymmilhdwmdn
12§ such Information pursuant to the tarms of this Stipulstion and Proboive Order are present when such
13} Information is disclosed. _
4] 1. Inthe avent that Outside Course! for sny party docides to file with or scbmit to the
15} Court any “Confidential,” “Highly Confidsntial." “Restricted,” or “Highly Restricted” Information,
16 ) the foliowing procedures shall be used:
17§ (@  All Information subjact to confidential treatment in scoordance with the terms of this
18| Stipulation and Protective Ordor that it filed with the Court, inchuding any pretrial
19 § Ploadinga, motions, depositior transcripta, exhibits or other papers that reproducs or
20 | otherwise disclose, directly or indirectly, any “Confldential,” “Highly Confidential,”
21 “Retricted,” or “Highly Restrictod” Informstion, shall be filed {1 a scaled onvelope or
22 other container, together with 4 copy of this Stipufation and Protective Order, with a
23 cover sheet bearing the captici. of the Consolidated Actions and a statement
24 | substantially in the Sollowing form:
25 | CONFIDENTIAL — This envelope or cantainer contains documents,
26 | materials or intangibls things that are subjfect to a PROTECTIVE ORDER
27 | issued by the Court and is not (0 be opaned, or the contents revealed,
28 | except in compliance with that Order.
8
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| Restricted”™ Information forﬂnpumohnytrinlormheuin;ﬂutisopmmtbepublicilnot

{  addresged at this time, but may be the subject of future agresment or arder as the neod may arise,

| excopt that the parties now agree that ary patty intending to use: “Confidential,” “Highly

{ Confidential,” "Restricted,” or “Highly Restricted”” Information at a hearing must, 1o the extent such
| purty knows in ldv-maoﬂumodoouclnﬂxnmionnotalmdyiduntiﬁulinthepupunmbmiﬂed

. . ——— . b ——
@ . @
. .

All such documents shall bo kept under seal until fuxther order of this Court. Parties

~ shall have up to tan (10) businass days fom the date of filing to produce a redacted,

public-record version of any papers filad under seal, which “blacks out,” or otherwise
conoeals, the substance and sources of all confideatial Information.

The partics agree to reftain, whenever poasible, from inchuding “Confdential,”
“Highly éoﬂﬂdﬂlﬂll." “Restricted,” or “Highly Restricted™ Information in the titles of
the documents filed with the Court o that, in all instances, the titles of the documents
and the comt’s docket gheet reflecting thoss lilex may remain public.

Al filings to be filed undar reel, in whole or in pat, must be s designated by the
party making the filing. Filings containing “Confidential,” “Highly Confidential,”
*Restricted,” or “Highly Reatricted” Information may be filed under seal in their
entirety. If u filimg cantsining such Information is not placed under seal in its entirety,
those portions containing "Canﬁdemitl." “Highly Confidential,” “Restricted,” or
“Highly Restricted”™ Informasion must bo separated from the pleading and placed in an
envelopebeuingthu-pﬁanoﬂhubow-npﬁomd actiona, the name of the filing,
and the lcgend “Filed Under Seal.” The clerk’s office shall maintsin the filing under
soal, pending a ruling from the Court that such filing shall not remain under scal.
Should sy document be insdvertently filed without the designation steted in
paragraph 11(s) above, the party filing the document shall, upon written Botification,
promptly cause the document to be sealed pursuant to this Protactive Order.

The use of any “Confideatial,” “Highly Confidential,” “Restricted,” or “Highly

for such hearing, provide reasonable prior written notice to opposing parties and the party that is the
source of the “Confidontial,” “Highly Corficential,” “Restricred,” or “Highly Restricted”

EXHIBIT 1
PAGE 49




8 0 N O 0 & W AN -

-
- O

-
N

| Information, and the partios will confér in advance of the hesring and negotiate in good faith
| conceming the procedures 1o be used during the hearing relating to the usc of “Confidential,” “Highly
| Confidential,” “Restricted,” or “Highly Resiricted” Information,

13.  Any party may give notice to anothar party that it ix climinating & previous designation

| of s document or other Information as “Confidential,” “Highly Confidential,” “Restricted.” or
§ "Highly Restricted.” In that event, if the Information is used as an exhibit at erinl or otharwise

displayed to the Court, all doposition statements and all markings indicating that the Information had
previouxly bean dexignated by the party as “Confidential,” “Highly Confidential,” “Restricted.” or
“Highly Restricted™ shall be ramoved (or edited, in the case of  videotaped deposition) prior to
oﬂhiuthehﬁlmaﬁoninhovlduucrdiaplaying same to the Court. The pasty requesting the
climination of the provious daignation shall be ragponsible for eliminating that designation and shall
ﬁllﬁll this responsibility by providing & new, redasignated ocopy of the docament or other Information.

| 1fany Information desiguated by a party az “Confidential,” “Highly Confidential,” “Restricted,” or
* “Highly Reatrictad” is used as an exhibit at tia! ¢r otherwise disphiyed to the Cowut, the producing
| party shall be entitled to add to the marking “Confidential,” “Highly Confidontial,” “Restricted,” or

“Highly Restricted,” the following language: “Pursuant to the Protective Order Entered in The

Consolidated Actions.™ A similar statement may be added to any deposition transoript or videotaped
deposition. A

4. Any pemon recelving “Confidantial,” “Highly Confidontial,” “Restricted” or “Highly

| Restricted” Information shall not discloxs such Information to any person who is not entitled to
| receive suoh Information,

15.  Nothing herein shall impose any restriction on the uso or disclosurs by a party of its

| own Information. Near shall this Stipulation and Protective Order be construed to prevent any party or
| its Outside Counsel, In-House Counsel, or Outside Litigation Assistants from making use as they see

| £t of Information that was lawfhlly avsilsbis to the publio or lawthlly in the possession of the party,

| Outside Counsel, In-House Counsal, or Outside Litigation Assistant, or that properly came into the

posscssion of the party, Outside Counsel, In-House Counsel or Outside Litigation Assigtant

f indcpendent of any disclosur: of “Confidential,” *Highly Confidential,” “Restricted,” or “Highly

10
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| Restricted” Information in the Consolidated Actions, or that was lawfully obtained from third parties
in the coursc of the Consolidated Actions and were not dosignated as “Confidential,” “Highly
Confidential,” “Restricted,” or “Highly Restricted” by that third party or ts present o former
amployer. mthem,howw«,mmimpmypmvldumfomnionmuwngmmdby.
party to thix Stipulation and Protective Order and that party befieves that the Information is
| proprietary and confidential, the party may request that all copies of such Informatian be stmped
with whatever designation the party belicves is appropriate. If the parties to this Stipalation and
Protective Order disagres conceming the proper dasignation of the Information, such dispute shall be
resolved pursuant to the prooedures described in Paragraph 17 of this Stipulation and Protective
| Order. Panding the Court's ruling, the party contcating tho roquested designation shall trest the
| Information as if the requested designation were proper and effective. '

16.  Nothing contained in the Stipniation and Protective Order or any designation of
confidentiality bereunder or any failure to mske such degignation shall be used or characterized by
| any party as en “admission™ by a party opponent.

17.  Entry of this Stipulstion sné P-otective Oyder shall be without prejudice to sany motion
for reliof from or modification of the provisions hereof or to any other motion rolating to the
| production, uW.mmomecro&mlnhmﬁon in tho course of the Consolidated
\‘ Actial.plwided.howwc.thnnomnhmoﬂon shall be made after entry of a final judgment or
| sentiement. 104 party disagrecs ut sny stage o” thess procoedings with a producing party’s dosignation
| of Information ss “Confidential,” “Highly Confidential,” “Restricted,” or “Highly Restricted,” or
disputes the limitations ou accesx to be accorded such Information under this Stipulstion and
Protcctive Order, such party (the “Disputing Party™), shall provide to the producing party writien
notico of its disagrooment and specifically identify the Inforrnation or restrictior: on access in dispute.
- Ifthe dispute cannat be rosolved informally, the producing party may file 8 motion with respect to the
| designation pursunt to the following schedule: within roven calendar days after receipt of the notice,
the producing party's Outside Counse! shal) providc to the Disputing Party’s Outsido Counsel its
| poxtion of a Joint Stipulation on a motian with reapoct to the designation. The Disputing Party’s
| Outaide Counsal shall provide to the producing party’s Outside Couneel its portion of the Joint

11
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| Stipulation 30 that the Joint Stipulstion may bo filed within scven calondar dsys after the Disputing

2| Party receives the producing party's portion of the Joint Stipulation. The partics may file snd serve
3} supplemental briefs within two court days after the Joint Stipulation s filed. The motion shall

| thercupon be doomed submitied without frther briefing or hearing unless deemed neccssary by the
Magistrate Judge. The producing party shal! Sear the burden of dernonstrating that the Information is
| catitied to protection fiom diaclosur undor applicable law. Pending the Court’s ruling, the Disputing
Pacty shall continue to treat the Informatian in the manner requirod by the Stipulation and Protective

18.  The partica may modify a1y o7 the provisions of thia Stipulation snd Protactive Order
by written agreemant between or among all of the parties.

19.  If any of the parties or thair connsel are gerved with a subpoens requiring production
of any Information that has been designated as “Canfidential.” “Highly Coafidential,” “Restricted,”
or “Highly Restricted,” such party shall within three (3) business dxys send vis tacuimilo a copy of
[ the aubpocna to Outside Counsel fir the party who produced the subpoeased Information and shail
| inform the entity issuing (or seeking to have a court ismue) such subpoena that the Information is
confidential and subject to this Stipulation snd Protective Order. The parties agree that if the party
| who produced the subposnacd Information cbjects to the disclomurs or production of that Information,
{ that party shall, as soon as practicahle, file  motion objecting to the subpoena or seck othar
appropriato relief. If s motion objecting to the subpoana is timely filed, or other spproprists relief ia
| timsly sought, a party ahall not produce the sabporused Information wuntil after the Court rulss on
| such mation, unlass required to do so pursuant to court order (other than the subpoena itself) or other
applicable law.

20. A paty may withhold from discovery information or documents in its posascssion,
custody or control that are subject to an obligstion to & third party not to disclos: such information or
documents (a “Non-disclosure Agrecment™) if, within 14 calendsr days afier loarning of the
| spplicable Non-disclosure Agrooment, cither the producing party or the thind party objects to the
| disclosure. Within ten court days after service of the objection, the parties and the third party aball
| sttempt 1o resolve the dispnto lnformally, and if thay are unable to do so the producing party and/or

12
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the third party shal) provide to tho party sceking discovery its or their portion of s Joint Stipulation on

| » motion for protactive orer. The responding party shall serve Its portion of the Joint Stipulation

within five cort days thereafter, and the Joint Stipulation shall be filed within two court days
thereafter. The partics and the third party may filo supplamantal briefs within two court days after the
Joint Stipulation is filoed, after which the motion shall bo dosmed submitted without further briefing
or hearing unless deemed necessary by the Magistrate Judge.

21. If-pntyimdvmﬂypmducuMHmﬁonMitmuidmwbepmwm

j disclomwe by the attomey-client privilege, the work product doctrine, or any other privilege or similar

legal protection, in whale or in part, or learns of the production of such Information by a third party,

' the party may retrieve such Informasion as fo!lows:

() Withinlm(lO)dmofthcdmafdimverybylputyoﬂhaimdvmnpmdunim
by it or a third party, the party asserting that an inadvertent production has occurred
must give written notice o all other parties that the party claims the Information, in
- whole or in part, is privilegnd ar proteciod muterial; in addition, the notice must state

 the nature of the privileg or protection and the basia for asserting it, and the resson
the production is claimed to be imadvertent.

(®)  Upon reccipt of such nofioe, ary party who has roceived the produced document or
material shall prompily retumn all copics to the party asserting inudvertant production.
lnthacvux!thlmlypuﬂofadocmmmi-claimadbbopﬁvilegodorpmewad.ﬂle
party asserting inadvertent production shall fumish to the other parties who have
received ths documeant a redacted copy of such document, ramoving only the part(s)
thereof claimed to be privileged or protectod, together with such written notice. Any
paity who has reccived the produced documents or material may contest the claim of
Privilego or protection by filing a motion contesting the claitm within ten (10) days of
reoeiving notice under subpars yraph {a) above. During the pendency of such motion,
Ilwupeivingpmnudnotmtumdlcopiaofﬂ:epmduceddocummnormnuiﬂm
!hcplnyl-cﬁnzindvmpmduction,howavathemivingpnnynuynotwcr
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dizclose the Information alnimed confidential for any purposc other than prosocution
of the motion challenging the privilege or prolection claim.

(©)  The provisions of subparagraphs (a) and (b) sbove arc without prejudice to any other
rights sny party may have with respect to challenging or defending any claim of
privilege. |

22. A putythat hag inadvertantly produced Information without designating it as

| “Confidential,” “Highly Confidential,” “Restricted,” or “Highly Restricted” Information may at any
| timo prior to the discovery cutoff in the Consolidated Actions redesignate such Information as

| “Confldential,” “Highly Confidential,” “Rostricted,” or “Highly Restricted.” The party receiving

| much redesigoated “Confidenmtial,” “Highly Confideatial,” “Restricted,” or “Highly Restricted”

Inﬁmmtiouhnllmknammblepodﬂﬂh effort to ensure that any analysis, memoranda, notes,

| or other materia| that were goneratad based upon such Information shall immediately be treated in

cmlhtmamewiﬂnmyanhmdulpnim.
23. lndwevmtthnapm;mducuhvoormidmdulwmbumﬂallyldaﬁcnl

' coplaofldocunmtoromamfnmdian,mdmycopyisduimued"Conﬁdmﬁll.”"lﬁdﬂy

Confidantial,”™ “Restricted,” or “Highly Restricted,” while other copies are not 5o designated, all such

| identical or substantially identical documents or other Information shall be treated with the highest
| confidentiality designation once the inconaistant desigation is known. The producing party shall bo

responsible for informing all pamtics receiving the inconsistently designated document or other
Information of the inconsistcnt dexignation.

24.  All provisions of this Stipulation and Protective Ordar restricting tho ussof
Information obtained during discovery shall continue to be binding after the conclusion of the
Consolidated Actions, mcluding all appeals, until Amther order of the Court, unless the parties agree

| othorwise in writing, Any and sll originals and copies of documents or other Information deamed to

be “Confidential,” “Highly Confidential,” “Restricted,” or “Highly Restricted™ shall, at the request of
the producing party, llcutunedbthepmduc!ngputyltthepmimingplny'l expense, or
destroyed, within ono month after  final judgment and sppeals horein or settlement of the
Consolidated Actions, excopt that Outsjde Counsel for cach party (whether or not counsel of record)
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’ -

nnymuintlinonecopyofnllInhmntionduringlhallmrtunfoncyunﬂulﬂmljudgmmtmd
*ppeals herein ar the period of time when an injunction, if any, is in effoct, and may thereaftcy
mhuﬁninlhﬁlumoopyofudrplodimﬁldwiﬂ:ﬁqulhdewhwritlcndimvuy
requcst and written respansas to discovery requasts. Upon request from any party, a party who elects
o destroy confidential documents in its porsession Will attest to the fact that much documents have

| been destroyod.

25.  Neither this Stipulation and Protoctive Order nor any party’s designation of
Information as “Confidentisl,” “Highly Confidential,” “Restricted,” or “Highly Rostricted” shall

§ -afeot the admixsibility into evidence of ths Infozmation o designated, In additian, nothing contained
| herein shall be deemed to wajve any applicsble privilege.

26, Thhdputiuﬁmnwhomdilwvaiuoughby the parties to this Stipulstion and
Protective Order may designate Information as “Oonfidential,” “Highly Confidontixl,” “Restrictod,”

| or “Highly Restricted” consistent with the tems of this Stipulation and Protective Order, provided
| thatluchﬁlirdpuﬁumwinwﬁﬁngmbcbomdbydnSﬁpuhﬁonmdhomiveOnicby
' executing an undartaking in the form annexed heroto as Bxhibit A. Under auch eircumstances, all

duties applicable to a producing perty xhall cpply to such third party. All obligatians applicable to

‘ Wﬁumdﬁnsludlhmm-ﬁonlhdllwlymlqypnnymdﬁmmmmonﬁomuchmid
| patty.

27, NdﬁnghmlcﬂﬁpuhﬁmmdeoﬁwomilmeMﬁmhmmm

rogarding the scope of discovery, _
The Court retains jurisdiction subsaquent to scttlament or eatry of judgment to enforce the
tetrus of this Stipulation and Protective Order,
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! DATED:

—

ll"‘l. 0 canvo .

WHITE O"CONNOR. CURRY
GATT( & AVANZADO LLP

By,

Ahnnwglbr Plaintiffs Paramount Pictures Corporation,
Disnuy Enterprises, Ina, Nationsl nmndumnﬁ
Com?m . Ine., NBC Snudios, Inc., Showtims Nstworks
Inc., The United Parmmount Notwork, ARC, Toc.,
Visearn Intamational Inc., CBS Worldwide Inc., and
CRBS Brondcasting Inc.

WILMER, CUTLBR & PICKERING

By:

T Thomas ¥ Ohan

L for Plalatifls Paramount Pictures Corporstion,
Dimey Bmterprises, Inc., National Broadcust
C y, Inc_ NBC Swdjos, Inc., Showlime Networks
Isc., United Paramount Network, ABC, Inc.,
- Viacom Intematianal Inc., CBS Worldwide Inc., and
CBS Broadsasling Inc.

O'MELVENY & MYERS LLP

By
T Keoben M Schwan=

Axtorneys for Plaintiffs Time Wamer Entextainment
Compn‘, L P., Home Bax Offlon, Waener Bros.,
Wamer Bros. Television, Time Wamner Jac., Tumer
Broadeasting System, Inc., New Line Cinema
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' DATEBD:

DATED: Ihaﬂ&,Am,L

DATED:

WHITE O’CONNQOR CURRY
GATTI & AVANZADO LLP

By:

Andrew M. Wistc

for Plaintiffs Paramownt Pictures Corporatian,
Amuglaprl—, Inc., Nationa] B i

Disney

Campany, Inc., NBC Studios, Inc., Showtime Netwarks
Inc., Tha United Pammount Network, ABC, Inc.,
Viscom Intomational Inc., CBS Warldwide Inc., and

CBS Broadcasting inc.

WILMER, CUTLER & PICKERING

. Theaa £ ey oo S P
. -

Alto for Plaintiffs Paramoint Pictures Corporation,
Inc., Nationa! Brosdcasti
, Inc., NBC Studios, Ino., Showtime ﬁawnm
Ino., The United Paramount N ABC, Inc.,
Viacomn International Inc, CBS W ide Inc., and
CBS Broadeasting Inc.

O'MELVENY & MYERS LLP

.By:

“Robert M. Schwartz

Afttornarys for Plaintiffs Time Warner Entectainuncnt
Compeny, L.P., Home Bax Office, Wamer Bros.,
Warner Bros. Television, Time Wamex Inc., Tumer
Broadeasting System, Inc., New Linc Cinema

16

EXHIBIT 1

PAGE 57



D O N O M r W N -

10
1
12
13

1]

15
18
17
18
19

e 2B NN

28
27

DATED:

16

for Plaiptifis Petamount
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Corporation, Castle Rock Entertainment, and The WB
Television Network Parmers, L.P.

| DATED: Yhay 28,5000 _
s R
PROSKAUER ROSE LLP

By:

Scott P. C

Al for Plaintifia Metro-Goldwyn-Mayer Studios
Inc., Orion Pictures Corporation, Twenticth Century Fox
Film Corporation, Unjvarsal City Studios Productions,
Inc., and Pox Broadcasting Company

DATED:

MCDERMOTT, WILL & EMERY

By:

Robert H. Rotstein

Attomeys for Plaintiffs Columbia Pictures Industries,
Inc., Columbia Picturex Tolevisian, Inc., Columbia
TriStar Television, Inc., and TriStar Television, Inc.

§ DATED:

FENWICK & WEST LLP

By:

Fmmett C. Stanton

Attomays for Deforidants ReplayTV, Inc. and
SONICblue Incarporated |
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1 Custls Rock BEvgertatvgnent, saad The WD
” Televiziaa Pertoars, LP.
DATED:
b: |
« PROSKAUER ROSE LLP
5
¢ By
7 Scott P, Caoper
for Plaintifih Matro-Goldwyn-Mayer
> P O e Dretieth Contery Fox
o xu..c‘%w.
10 nAqu?}/g éi, b"Q 2
" MCDERMOTT, WILL & EMERY
12
13
" o g Robteln
- % rmmu;n.mo.mu.
18 TriStar Televisinn, Ino., and TriStar Television, Ine.
17] DATED:
10 - FENWICK & WEST LLP
19
20
21 By:
- Eoameit C. Stanion
#or Defirdignts RepinyTV, Ino. and
23 ﬁgaa:uhnupmmﬂ
4
26
28
z
a8
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| DATED:

DATED:

Bt — ———— et a3 VAR

Cogporation, Castle Rock Entartsinmaent, and The WB
Televizion Notwork Partners, L.P.

PROSKAUER ROSELLP

By:

Scott P. Coopexr
Attorntys for Plaintith Metro-Goldwyn-Mayer Studios
Inc., Orion Picreres Corporation, Twentieth Century Fox
Film ion, Universal City Studios Productions,
Inc., and Fox Broadcasting Company

MCDERMOTT, WILL & EMERY

By:

Robert H, Rotsten

A for Plmatiffs Columbia Pictures Industries,
Inc., Columbia Pictures Telovision, Inc., Columbia
TriStar Television, Inc., and TriStar Telnvisiqn. Inc.

FENWICK & WESTLLP

By:

Bmment C. Stanton

for Defendunts RopiayTV, Inc. and
SONTY uolneapontad.up "
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EXHIBIT A
UNDERTAKING

1, INAME QF INDIVIDUALY, hereby cartify my understanding that “Confidential,”
“Highly Confidential,” “Restriciad,” snd/or “Highly Restricted” Information is being provided to me
§ pursuant to the terms and restrictions of the foregoing Stipulstion and Protective Order applying to
: the production, exchange, disclosure and use of confidential Information by parties and witncases in
the above-entitied actions. I further cextify that 1 have boen provided with a copy of and have read the
| foregoing Stipulation and Protective Order and hereby sgree to be bound by its terms and to subject
myzelf to the jurisdiction of the United Statex District Court for the Central District of California for
purposcs of enfornement of the ternms and rostrictions of the Stipulation and Protective Order. 1
| understand that violations of those terms ar estrictions are or may be punishsble 2 contempt of

| court.

DATED:

[NAME OF INDIVIDUAL])
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