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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FREE SPEECH COALITION, INC,etal. ) CASE NO.
)
Plaintiffs, ) JUDGE
)
-Vs- )
) MEMORANDUM IN_SUPPORT OF
THE HONORABLE ERIC H. HOLDER, JR.,) PLAINTIFFS’® MOTION FOR

Attorney General, ) PRELIMINARY INJUNCTION
)
Defendant. )
)

STATEMENT OF THE CASE AND OF THE FACTS

Plaintiffs challenge the constitutionality of 18 U.S.C. § 2257 and 18 US.C.§ 2257A, federal
criminal statutes, and thejr implementing regulations that impose record keeping and labeling
obligations on expression depicting sexual conduct and/or genitalia.
Title 18U.S.C. § 225 7, and its younger compgnion, 18US.C. § 22574A’&1“—iri3*l'r}-?¥94'&eers—
of expression contaming a depicti<r)nﬂ(;tr‘ sexual imagery to collect photo identification from the
subjects of that expression and to maintain dossiers on those persons for inspection by their
government. They must affix a label to their photographs, films, magazines, artwork, or websites
identifying the location of the records. Failure to comply with the record keeping or labeling
provisions is punishable by a fine and/or a prison term of up to five years, if the expression depicts
actual sexual conduct or 2 “lascivious” display of genitals or pubic region, and up to one year, if it

depicts simulated sexually explicit conduct.
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L LEGISLATIVE HisTORY AND ORIGINAL VERSION OF 18 U.S.C. § 2257

Title 18 U.S.C. §2257 evolved from a recommendation by the Attorney General’s
Commission on Pornography that called for the enactment of a statute requiring “the producers,
retailers or distributors of sexually explicit visual depictions to maintain records containing consent
forms and proof of performers’ ages.” Attorney General’s Commission on Pornography, Final
Report, July 1986, p. 618, Recommendation 37. The Commission explained that record keeping
requirements would allow “law enforcement officers to ascertain whether an individual in afilmor
other visual depiction [was] a minor” and therefore would promote “the safety and well-being of
children.” /4. at 618-19.

While the Commission identified the adult film industry’s trend toward using young-looking
models in their productions as one of the impetuses for its recommendation, id.,' the report
acknowledged, nevertheless, that “the bulk of child pornography traffic is non-commercial,” that itg
production is “clandestine in character,” that “traffic in child pornography went underground after

1978, and that the “sexual exploitation of children has retreated to the shadows.” /4. at 604-09; See

also Hearing Before the Committee on the Judiciary, United States Senate, 100 Cong. Second

Session, on S. 703, S. 2033, June 8, 1988, p. 402 (“As many spokespersons for the producers and
distributors of | sexually explicit material] have stated, they do not want to use underage performers
in the material.”) (Footnote omitted). In fact, the Commission found that the “absence of
commercial motives” for child pornography made it a particularly troubling problem for the legal

community to address. /d. at 610,

' The Commission noted that the emphasis on youthfil looking performers in sexually
explicit films developed some time after World War II. /4. at 855, n.968. “Before then models who
appeared in what were at that time know[n] as ‘stag films’ were in their late twenties or thirties.” Id.
citing Commercial T; raffic in Sexually Oriented Materials in the United States, 3 Technical Report
of the Commission on Obscenity and Pornography, 1, 186 (1971).

2
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minors and youthful looking adults. Hearing Before the Committee on the Judiciary, United States
Senate, 100® Cong. Second Session, on . 703, S. 2033, June 8, 1988, p. 38.

Title 18 U.S.C. § 2257 required producers of visual depictions of actual sexually explicit
conduct to keep records of “the actual age and identity of each performer” and to affix a Statement
to each depiction “Indicating where these records [were] located.” (Pub. L. 100-690 attached).
However, no criminal or civil penalties punished hon-compliance with the statute’s provisions;
rather the only consequence for failing to comply with the legislation’s record keeping or labelin g

provisions was a “rebuttable presumption...that the performer shown in the material was a minor”

presumption was to facilitate the prosecution of not only commercial producers of sexually explicit
materials who might use underage performers, but more importantly, to facilitate the prosecution of
non-commercial producers of child pornography who had “retreated to the shadows” and had no

“commercial motives” for its production, and threatened to evade prosecution based on lack of proof

“producers of material which...[posed] a risk of serious harm to children.” Id. at 53, 61.
In the legislative hearings on the original legislation, Alan Sears, Executive Director of the

Attorney General’s Commission on Pornography, explained:
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the unlikely event that a prosecution began because some performers’ ages appeared
questionable and the presumption of minority was used, the presumption could easily

Senate Hearing at 266, (Emphasis added, except where noted).

According to the Commission’s Executive Director, the legislation was supposed to focus
only on material for which there Was some question about the age of a youthful-looking performer
and was to apply only to “hard core’ sexually explicit materialg” depicting actual conduct that
depicted performers “who could be underage.” Jd. The original legislation allowed a producer who
was accused of using underage performers in sexually explicit expression and had not maintained
the requisite age verification records or affixed the requisite label, to overcome the consequence of
___his non-compliance-that being, the presumption that persons depicted were minors-by producing
evidence that the performers were, in fact, adults.

The original version of 18 US.C. § 2257 also provided that “no information or evidence
obtained from records required to be created or maintained” by its provisions, shall “be used directly
or indirectly, as evidence against any person with respect to any violation of law”—a provision the
Department of Justice considered necessary to avoid violating the self-incrimination clause of the

Fifth Amendment. Jd at 90-91.
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presented by sexually explicit expression:

If the model in [sexually explicit imagery] is at least 18 years old, the producers and

distributors are protected by the full range of rights under the First Amendment, unless

the image falls into the narrow category of “obscenity.” By contrast, if the model has

not (emphasis in original) reached the age of eighteen, producers and distributors of the

image are subject to criminal punishment.
1d. at 472. (Footnote omitted). The court underscored that in evaluating the constitutionality of 18
U.S.C. § 2257, it was “clear that much of the materia]” subject to the record keeping requirements
was protected by the First Amendment. Id. at 473. The question to be answered, the court
determined, was whether the strong public policy against child pommography justified the hefty
burdens imposed by the statute on all such protected materials, J4 The court determined that jt did
not—finding the record keeping requirements “extraordinarily burdensome,” and their breadth
“remarkable.” Id. at 477,

Additionally, the district court in Thornburgh found that the criminal presumptions raised by
non-compliance violated dye process since there was no “substantia] assurance that the presumed
fact [was] more likely than not to flow from the proved fact on which it [was] made to depend.” Jd.
at 480, 482 (quoting Leary v. United States, 395 U.S. 6, 36 (1969)).2

In response to the district court’s ruling, Congress amended the statute. Among other things—
and most important to the issues presented here—Congress deleted the statutory rebuttable
presumption that arose if a producer of sexually explicit expression did not comply with the record
keeping and labeling provisions of the Act held unconstitutional by the court in 7 hornburgh, and,

instead, enacted direct criminal sanctions for the failure to keep such records and affix the requisite

label—for all sexually explicit expression—without regard to the clear and obvious maturity of the

? The court also ruled that some of the civil and criminal forfeiture provisions of 18 U.S.C.
§§ 1467, 2253, and 2254 were unconstitutional under the First Amendment. Id at 484, 488.

5
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In the years following Congress’s transformation of 18 U.S.C. § 2257 from a statute raising
a rebuttable presumption for non-compliance into one that directly imposes serious criminal
penalties for non-compliance on producers of sexually explicit expression, Congress has set about

expanding its breadth and scope and the severity of its criminal sanctions. The statute has been

a companion statute—each of which has broadened its scope by leaps and bounds and increased its
toxic effect on free speech. The very attributes that its proponents hi ghlighted as keeping the record
keeping and labeling requirements within constitutional boundaries now lie on the threshing room
floor.

I.  THE Evorution or AND CURRENT VERSION OF 18 U.S.C.§2257anND 18 U.S.C. § 22574
AND THEIR IMPLEMENTING REGULATIONS
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to include, not only those who created the original depiction, but also anyone who duplicated,
reproduced or reissued the depiction. 18 U.S.C. § 2257 (h)(3); See also, 28 CFR.§751(c). In
contrast to the original statute, it was no defense to the amended statute’s criminal sanctions that the
persons depicted were mature adults, It was thus no longer true that the statute’s burdens fell only
on those who “employ[ed] performers who could be underage.” Senaze Hearing at 266,

In 2003, Congress amended 18U.S.C.§2257t0 expand its scope and effect stil] further.* The

producer of sexually explicit expression and to conduct wana;ltless searches and seizure of property.
28CF.R. §75.5.

Three years later, in 2006, Congress expanded 18 U.S.C. § 2257 application to not only
actual sexually explicit conduct, but also to “lascivious exhibition of the genitals” and enacted a
companion statute, 18 U.S.C. § 2257A, that imposed the same record keeping and labeling

requirements on expression depicting simulated sexually explicit conduct* [t also enacted a

* Congress amended the statute in 1994 to correct the results of an error in directory language
in § 311 of Pub. L. 101-647.

* Simulated sexually explicit conduct is defined to mean “conduct engaged in by performers
(continued...)
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provision criminalizing the refusal to allow warrantless searches and seizures pursuant to the

inspection regimen established in 28 CF.R.§755. 18US.C. § 2257 (f)(5); 18 US.C. § 2257A

(D5).

2009. 73 FR 77432.

Specifically, this is what the law now requires of our artists, our educatbrs, our film makers,
and our citizens who create private, erotic expression in their bedrooms.

The producer of sexual Imagery must first demand a govemment-issued photo identification
document such as a driver’s license or passport from the person to be filmed, photographed or
otherwise to be visually depicted and must make a copy of the identification card, 28§ CF.R. §
75.2(a)(1). If anyone depicted in the picture refuses to produce a copy of his or her driver’s license
Or passport—even if he or she fully consents to being photographed or even ifhe or she has requested

or offered to pay to be photographed—the creation of the sexually explicit picture is forbidden. 18

*(...continued)
that is depicted in a manner that would cause a reasonable viewer to believe that the performers
engaged in actual sexually explicit conduct, even if they did not in fact do so. Jt does not mean not
(sic) sexually explicit conduct that is merely suggested.” 28 C.F.R. § 75.1(0).

Sexually explicit conduct is defined to mean: “(1) sexual intercourse, including genital-
genital, oral-genital, anal-genital, or oral-anal, whether between persons of the same or opposite sex;
(1i ) bestiality; (iii) masturbation; ( iv ) sadistic or masochistic abuse; or (v ) lascivious display
of'the genitals or pubic area of any person.” 18 U.S.C. § 2257 (h)(1); 28 C.F.R. § 75.1(n); 18 U.S.C.
§ 2256 (2)(A).
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sexual conduct’-with any subsequent violation being punishable by a term of Imprisonment of not
less than two years and not more than ten years. 18 U.S.C. §2257(1).

The photographer, artist or lover must maintain a copy of the photo identification of each
person depicted in the sexually explicit expression to gether with all other names used by the person,
e.g. maiden name, aliases, nicknames, stage names, professional names, together with a copy of the
depiction and its date of production. 18 U.S.C. § 2257 (b); 28 CF.R. § 75.2 (a)(1), (a)(4). The
records must be organized alphabetically by the legal name of the person depicted and must be
indexed or cross-referenced to each other name used and to the title or identifying number of the
depiction, 28 C.FR. § 75.2 (a)(3), and retrievable by name or title. 28 C.F.R. § 75.3.

Anyone who publishes the depiction in a book, magazine, on film or inserts the depiction on
a computer website or service—even though he is not the original creator of the depiction—must
likewise comply with the record keeping and labeling requirements by acquiring copies of photo
identification and labeling the material with the location of the records. 18 U.S.C. §2257(a), (h) (2);
28 C.F.R.§75.1 (c)(2).

Information from this documentation can be used by their government as evidence in
prosecuting them for violations of federal obscenity law and other offenses. 18U.S.C, §2257(d)(2).

The records must be maintained for seven years from the date of their creation. 28 C.F.R. §
75.4.

The government is empowered to appear, without advance notice and without a warrant, and
demand entrance to the place where the records are maintained “without delay and at reasonable

times...during regular working hours and at other reasonable times” to inspect the records. 28 CFR

* Avisual depiction of simulated sexual conduct without the requisite documentation carries
a prison term of one year. 18 U.S.C. § 2257A (1).

9
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§75.5(a), (b), (d). If the producer of the depiction “does not maintain at least 20 normal business
hours per week,” then the producer must provide notice to the government “of the hours during
which records will be available for inspection, which in no Case may be less than 20 hours per
week.” 28 C.F.R. § 75.5(c). Thus, the artist or photographer, who does not maintain “regular
business hours,” must provide notice to the Department of Justice of the times when the records
pertaining to their expression are available for inspection—“which in 1o case™ can be less than 20
hours per week. Refusal to permit the inspection is a felony. 18 U.S.C. § 2257(f)(5); 18 US.C.§

2257A(f)(5).

C.F.R §75.5(1).

All photographers, artists, film makers, book or magazine publishers, and website operators
who produce expression containing sexually explicit Imagery must affix to their expression a label
that is “prominently displayed” and that identifies the address where the identification records can
be found. 18 U.S.C. § 2257(e)(2); 1I8US.C. § 2257A(e)(2); 28 CFR §§75.6, 75.8. The label must
be printed in no less than 12-point type or no smaller than the second largest typeface on the Mmaterial

in a color that contrasts with its background. 28 CFR §75.6(e). On electronic material, the notice

must be displayed for a sufficient duration and be of sufficient size that it is capable of being read

10
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by the average reader. Jd. As with their obligation to maintain government-issued photo
identification records, failure to affix this label s punishable by a term of imprisonment of up to five
years. 18 U.S.C. §2257(£)(4). And what is more, retailers bear the burden of checking the materials
they disseminate to verify that they have the requisite label, for they are subject to criminal sanction
for distributing sexually explicit materia] without the label. 18 US.C. § 2257(f)(4); 18 U.S.C. §
2257A(D)(4).

Title 18 U.S.C. § 2257A, unlike 18 US.C. § 2257, contains a provision that allows
commercial producers of expression that containg simulated sexually explicit depictions or
“lascivious exhibition of the genitals” to be exempted from the record keeping and labeling

obligations imposed by the legislation. 18 US.C. §2257A (h).” Non-commercial producers are not

® Failure to affix the label to expression depicting simulated sexual conduct is punishable
by a prison term up to one year. 18 U.S.C. § 2257A (1).

" Section (h) of 18 U.S.C. § 2257A provides:
(1) The provisions of this section and section 2257 shall not apply to matter, or any
image therein, containing one or more visual depictions of simulated sexually explicit
conduct, or actual sexually explicit conduct ag described in clause (v) of section
2256(2)(A), if such matter—

(A) (i) is intended for commercial distribution;

(continued...)
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entitled to the €xemption, nor are any producers of expression depicting actual sexua]
conduct-whether commercial Or non-commercial- entitled to the exemption.

L. JupiciaL EVALUATION OF 18 US.C. § 2257

(...continued)
pornography as defined in section 2256(8); or

(B)(i) is subject to the authority and regulation of the Federa]
Communications Commission acting in its capacity to enforce section 1464
of this title, regarding the broadcast of obscene, indecent or profane
programming; and

any matter that contains any visual depiction that is child pomography, as defined in
section 2256(8), or is actual sexually explicit conduct within the definitions in clauses
(1) through (iv) of section 2256(2)(A).

12
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enable [the court] to test the limits” of the statute. Jd at 83,90, 94,

The third member of the panel dissented, finding that the statute should be struck down as
unconstitutionally “overbroad, chilling” and an “unwarranted intrusion into...First Amendment
rights.” Id. at 94-95, The concerns of the dissent were later echoed by two members of the D.C.
Circuit, dissenting from that court’s denial of rehearing en banc; they identified the "difficult
dilemma" the statute "imposes upon speakers" and its potentially significant impact on speech.
American Library Association v, Reno, 47F. 3d 121 5,1217(D .C. Cir. 1995). The Supreme Court
subsequently declined review. 515U.S. 1158 (1995).

~The debate was- resuscitated several years later in the Sixth Circuit Court of Appeals.
Connection Distributing Co., v, Reno, 154 F.3d 281 (6" Cir. 1998) cert. denied, 526 U.S. 1087

(1999).8

® The statute also came under review by the Tenth Circuit in Sundance Assoc., Inc. v, Reno,
139 F.3d 804 (10" Cir. 1998), in which the court held that one of the implementing regulations was

contracting for, managing, or otherwise arranging for participation of performers depicted in sexually
explicit material. The court affirmed the district court’s summary judgment finding portions of the
regulations to be invalid for that reason.

In 2005, after the statute hadbeen amended and new regulations implementing it were issued,
the Plaintiff Free Speech Coalition filed suit in the United States District Court for the District of
Colorado, challenging the statute and newly issued regulations, once again, on the ground that the
regulations exceeded the scope of the statute and raising other challen ges to the amended statute and
regulations. Free Speech Coalition, etal. v, Gonzales, Case No. 05-01 126 (D.Colo) (Miller, J.). The
district court in ruling on Plaintiffs’ Motion for Preliminary Injunction, found that there was a
likelihood that Plaintiffs would prevail on their claim that the regulations exceeded the statutory

During the pendency of the appeal, 18 U.S.C. § 2257 Was amended once again, and new
implementing regulations were, once again, to be issued. In light of the amendment, both parties
(continued...)

13
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Connection Distributing Co., the publisher of magazines for those who engage in “swinging,”
an alternative lifestyle that espouses sexual freedom among mature, committed couples, brought suit

challenging 18 U.S.C. § 2257 under the First Amendment. Connection’s magazines were composed

could meet one another. /4 Importantly, the evidence established that swingers, as a whole, and
those depicted in Connection’s magazines, in particular, were overwhelmingly middle-aged adults,
who could not be confused as minors. /d. at 286-87 .

The enactment of 18 U.S.C. § 2257 silenced swingers’ communications to one another,
however. F caring the stigma and potentially life-changing retaliation threatened by discovery by
their government, their family, their employers and their communities of their participation in
swinging, swingers stopped submitting messages to Connection because of the statutory demand that
they submit photo identification of themselves for inspection by the government as a condition of
publishing their expression. Connection sought injunctive relief against 18 U.S.C. § 22575
enforcement. The district court denied preliminary injunctive relief, and Connection appealed.

The Sixth Circuit panel in Connection affirmed the district court’s denial of preliminary
injunctive relief and remanded for further proceedings. Subsequently, Plaintiffs’ constitutional

challengeto 18 U.S.C. § 2257 came before the Sixth Circuit two more times on review of the district

*(..continued)
dismissed their respective appeals. Free Speech Coalition v. Gonzales, Case Nos. 06-1 044, 06-1073

implementing the amended statute as well as its new companion statute, 18 U.S.C, § 2257A, were
being drafted. See, D.C COLO. L. Civ. Rule 41.2. Ultimately, on April 13,2009, the district court
i i udice, without reaching the merits.



31119685, 2002 U S, App. LEXIS 20440 (6" Cir. 2002).°
In the third appeal, the Sixth Circuit struck down 18 U.S.C. §2257 on its face as an
unconstitutionally overbroad regulation of expression under the First Amendment. Connection

Distributing Co. v, Keisler, 505 F.3d 545 (6™ Cir. 2007). All three members of the panel agreed that

Amendment as applied to the Plaintiffs, Id. at 572. The third member, concurring in part and
dissenting in part, agreed with "much of the majority's thoughtfyl opinion" finding 18 U.S.C. §2257
to be overbroad, id. at 572, but determined that the statute could be salvaged by Severing a portion
ofit. /d. at 574.

The government sought rehearing en bane of the panel’s decision.

' The court did not review the constitutionality of 18 U.S.C. § 2257A, which was enacted
after the plaintiffs in Connection had filed their appeal.

15
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overbroad. Connection Distributing Co. v. Holder, 557 F.3d 321 (6" Cir. 2009) (en banc).!!

While the majority of the court in Connection found that 18 U.S.C. § 2257 survived
constitutional scrutiny, it acknowledged-as the D.C. Circuit Court had—that several applications of
the statute were problematic. For instance, the majority admitted that one of the dissents made a
convincing case “why[18 U.S.C. § 2257] would have difficulty withstanding an as-applied attack
by a mature-adults-only magazine that included photographs only of readily identifiable mature
adults.”? 14, at 334, 336. As for application of the statute to “z couple who produced, but never
distributed, a home video or photograph of themselves engaging in sexually explicit conduct,” and
“the hypothetical pornography magazine or sex manual that involves only the middle-aged and the
elderly,” the majority found that such application did not Justify invalidation of 18 US.C. § 2257
because of the “contextual vacuum” and “law-enforcement vacuum” on the record before it. Jd. at
339,340. The court—declaring these applications too abstract—declined to invalidate the statute under
the overbreadth doctrine, 4. at 341.

The six dissenting Judges roundly disagreed and, in four opinions, meticulously laid bare the
constitutional defects in the statute,

Judge Kennedy, joined by Judges Martin, Moore, Cole, Clay and White, articulated point-by-
point the constitutional analysis requiring invalidation of the statute under the overbreadth doctrine,
She began with the premise that, contrary to the majority’s rationale that it should not reach the issue

because of the “law-enforcement vacuum,” “enforcement has never been the touchstone of

"' Plaintiffs filed a petition for a writ of certiorari in the United States Supreme Court on
May 20, 2009. Case No. 08-1449. The Court denied the petition on October 5, 2009.

majority found however, that because the published photos were sometimes cropped to remove
identifying features to preserve anonymity, the age verification procedures were necessary to assure
that the persons depicted in the published cropped photos were not minors. 1d. at 331, 336.

16
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overbreadth inquiry.” J4. at 343. Rather, the dissent explained, the overbreadth doctrine was
specifically designed to allow an injured party, such as Connection, to assert the unconstitutional
applications on behalf of others not before the court, such as the private couple or the authors of a
sex manual for the elderly, whose expression was threatened to be chilled by an unconstitutional
regulation of speech, but who would be reticent to seek judicial relief-particularly in the context of
anonymous speech. /d. at 345.

The dissent pointed to the body of law that recognized the importance of protecting the

U.S.C. § 2257. Id. at 346-47. Title 18 U.S.C. § 2257, it found, posed these very same dangers, and
its inhibitions on “protected speech, under circumstances far flung from the underlying purposes of
the statute,” could not survive constitutional scrutiny under the overbreadth doctrine. /4. at 358. She
also found that the statute was unconstitutional as applied to Plaintiffs, Id. at 360-61.

Judge Moore, joined by Judges Martin and Cole, also concluded that 18 U.S.C. § 2257 was

unconstitutional as applied to the Plaintiffs. Judge Moore explained:

/d. at 362. Finding that the evidence in the record demonstrated that “the vast majority of swingers
[were] middle-aged and accordingly not at risk of being mistaken for minors,” the dissent found that
the application of the statute’s record keeping requirements simply did not advance the government’s
interest in preventing child pornography while imposing a burden on “protected speech without any

corresponding benefit.” Id. at 365.

17
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It bears repeating that even though the D.C. Circuit Court of Appeals and the Sixth Circuit
Court of Appeals were divided in their conclusions about the fate of I8 U.S.C. § 2257, the majorities
each agreed with their dissenting brethren that the statute was constitutionally flawed in a number
of its applications.

IV.  THE EFFECT OF THE LEGISLATION ON PLAINTIFFS® EXPRESSION

Plaintiffs represent a broad array of producers and users of sexually explicit expression. They
include the Free Speech Coalition, a group of more than 1,000 individuals and entitjes affiliated with
“the adult entertainment industry devoted to upholding the First Amendment against assault,
(Complaint, 9 1 8), the American Society of Media Photographers and its members and other
acclaimed photographers, (Complaint, 99 20, 22,34, 39, 43, 47), leaders in the field of sex education
and therapy, (Complaint, 99 30, 36, 49), a journalist documenting the adult industry and sexual
issues, ( Complaint, §28) and various representatives of the adult entertainment industry, ( Complaint,
125, 32, 45).

Their expression spans a lively and diverse landscape. Itincludes serious, artistic and political
imagery, educational and instructional material, and material designed simply to entertajn. None of
it, however, depicts children, nor could it be confused as child pornography.

In particular, the adult industry is and has been unalterably opposed to child pornography. The
expression which it creates and distributes to millions of Americans who find it entertaining, depicts
adults—and only adults. The use of minors in commercially produced sexually explicit expression

is all but non-existent. See p.25, n.18, infra.

mandates of 18 U.S.C. § 2257, 18 U.S.C. § 2257A and their implementing regulations in creating

and publishing their expression—facing the threat of imprisonment if they stumble in fulfilling the

18
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duties they impose. Indeed, 18 U.S.C. § 2257 ()(1) and 18 US.C. § 2257A (f)(1) impose strict
liability on anyone who fajls to create and maintain the requisite records.

For the sake of brevity, the allegations regarding the statutes’ effect on Plaintiffs’ rights to free
speech will not be recounted here with the specificity with which they are laid out in the Complaint.
Complaint, 99 18-50. Those allegations demonstrate, as will Plaintiffs’ testimony at evidentiary
hearing, the following harms, among others, they have suffered: they have been forced to self-censor

and to cease the production of as well as the dissemination of protected expression in the face of the

in speech which they can disseminate as a result of the refusal by the subjects of their expression to
produce the requisite photo identification; /4. at 9 38, 50; they have had their confidentiality and
security threatened as a result of the invasion of privacy worked by the statutory demands; /4. at bl
27, 46; and they have suffered the stigmatizing effect of being required to affix a label to their
artwork in conformance with the statutes’ labeling requirements. 1d. at 9 35, 40,

The expansive net cast over a wide and diverse body of important, protected expression by
18 U.S.C.§§ 2257 and 2257A cannot survive scrutiny under the F irst Amendment.

Additionally, the statutes and their implementing regulations violate the Fifth and Fourth
Amendments,

ARGUMENT

Each of the four factors warranting the grant of a preliminary injunction is present in the case

at bar:

(1) ...the movant has shown areasonable probability of success on the merits; (2) ... the
movant will be irreparably harmed by denial of the relief; (3) ... granting preliminary

19
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relief will not result in even greater harm to the nonmoving party; and (4) ...granting

the preliminary relief will be in the public interest.

American Civil Liberties Union v. Mukasey, 322 F.34 240, 250 (3" Cir. 2003) quoting Allegheny
Energy v. DOE, Inc., 171 F.34 153, 158 (3" Cir. 1999) (citing ACLU v, Black Horse Pike Reg'l Bd.
of Educ., 84 F.3d 1471, 1477 n. 2 (34 Cir.1996) (en banc)).

Each of these factors shall be discussed below.

L THERE 1S A REASONABLE PROBABILITY THAT PLAINTIFFS WILL

SUCCEED ON THEIR CLAIMS THAT 18 US.C. § 2257, 18 US.C. § 2257A,

AND THEIR IMPLEMENTING REGULATIONS ARE UNCONSTITUTIONAL

ON THEIR FACE AND AS APPLIED UNDER THE FIRST, FIFTH AND

FOURTH AMENDMENTS.

A. TITLE 18 U.S.C. §2257 AND 18 U.S.C. § 2257A ARE UNCONSTITUTIONAL
REGULATIONS OF SPEECH oN THEIR FACE AND As APPLIED UNDER
INTERMEDIATE SCRUTINY.

There is no dispute that the record keeping statutes regulate speech. Their provisions mandate
certain record keeping and labeling requirements as conditions of publishing defined sexually
explicit expression.

When a law regulates speech, the government bears the burden of demonstrating the
regulation’s constitutionality. Sable Communication v. F.C. C,429U.8. 115, 126 (1989); Denver
Area Consortium v, FCC,518US8. 727, 754-55 (1996); Ward v. Rock Against Racism, 491 U S,
781, 789 (1989); 44 Liquormart, Inc. v. Rhode Island, 517 U S. 484, 505 ( 1996); United States v,
Playboy Entertainment Group, Inc., 529 U.S. 803, 812-13 (2000); Ashcroft v. American Civil
Liberties Union, 542 U.S. 656, 660 (2004); American Civil Liberties Union v, Mukasey, 534 F.3d
181, 187 (3" Cir. 2008).

Ifalawis content-based, then it must satisfy strict scrutiny, which requires that the regulation

means of accomplishing that interest. Playboy Entertainment Group, Inc., 529 U S. at 813. If, on
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the other hand, a law is deemed to be content- neutral, its constitutionality depends on a showing by
the government, under intermediate scrutiny, that it advances an important governmental interest,
is narrowly tailored to serve that interest, does not burden substantially more speech than is necessary
and leaves open ample alternative avenues of communication, Ward, 491 U S. at 791.

Plaintiffs contend that 18 US.C.§2257and 18U.S.C. § 2257A are content-based regulations
of expression that should be evaluated under strict scrutiny. See pp. 31-35, infra. Nevertheless, even

under intermediate scrutiny, the statutes are so overinclusive they cannot satisfy the demands of the

Victims Bd,, 502U S. 105, 122, n. (1991),

1. Title 18 U.S.C. § 2257 and 18 U.S.C. § 2257A Do Not Advance an
Important Governmental Interest and Are Not Narrowly Tailored.

The first step in assessing the constitutionality of a regulation of speech under intermediate
scrutiny is determining whether it advances an important governmental interest. Here, the
governmen; claims that the laws were enacted to combat child pornography—or more precisely, to
aid lawvenforcement in proving that a person depicted in a photo, video or other visual depiction is
a minor-making the expression illegal-as opposed to an adult, making the expression
constitutionally protected.

Plaintiffs do not dispute that combating child pornography is an important, indeed compelling,
governmental interest. They are universally and unqualifiedly opposed to the exploitation and abuse
that child pomography represents. But intermediate scrutiny requires more than Just an evaluation
of whether the regulation involves an important interest; it requires a showing that the regulation at
issue advances that particular interest “in a direct and material way.” Turner Broad. Sys.v. FCC 512

U.S. 622,664 ( 1994); United States v. Stevens, 533 F.3d 21 8,234-35 (3" Cir. 2008)(en banc), cert.
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granted __U.S. | 129 S.Ct. 1984 (2009); Center Jor Democracy & T. echnology v. Pappert, 337
F.Supp.2d 606, 655 (E.D.Pa. 2004); Playboy Entertainment Group, Inc.,30 F -Supp.2d 702, 715-16
(D. Del. 1998).

The question presented by this statutory scheme is whether the record keeping and labeling
burdens that it imposes upon constitutionally protected expression depicting adults alleviates a

problem in prosecuting child pomography. Plaintiffs maintain it does not.

from viewing “si gnal bleed”~portions ofa broadcast in which such images were visible because they
were not fully scrambled or blocked.

There was no dispute that the protection of children from viewing sexually explicit images
was a compelling governmental interest. Proof that signal bleed posed such a problem and that time
restrictions were the least restrictive means of achieving that interest was another matter, however.

The Court wrote:

529 U.S. at 819.

The Court also found that rather than mandating a time restriction on the broadcast limiting

22
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adults access to this expression, parents could arrange to have such broadcasts blocked from their
home by requesting and having their cable service install a blocking device at no charge—thus,
securing the interest of protecting children without burdening expression for adults. This means of
protecting children from sj gnal bleed, the Court found, was less restrictive than the time

limitation—thus rendering the time restrictions unconstitutional, Id. at 827.

by the Pennsylvania Attorney General, 337 F -Supp. 2d at 610. Failure to do so constituted a crime,
The problem was, in responding to Statutory notification by the Attorney General, Internet
Service Providers “overblocked”—disabling access to more than one million web sites containing

fully protected constitutional expression. /4 at 611.
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Ifthe purpose of the statute s to combat child pomography, the government must demonstrate
that applying record keeping and labeling requirements to that which is not child pornography

furthers that goal. But ag Judge Moore explained in her dissent in Connection:

Connection, 557 F.3d at 363; See also, Id. at 355 (Kennedy, J -.dissenting).

the adult film industry’s trend toward using younger looking models, Senate Hearing at 38,3 some
proof of “the true nature and extent of the risk,” Playboy, 529 U S. at 819,was required. Simply

positing the claim that the adult industry’s trend was to use younger looking models did not establish

? Seep. s, supra.
24
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that there was a problem with underage performers appearing in those films—'* just as its claim that
millions of children were at nisk of being exposed to signal bleed could not suffice to justify the
regulation at issue in Playboy. No evidence establishes that the use of under-age performers was or
18 a problem in the adult entertainment industry; to the Contrary, the evidence is otherwise,

The Meese Commission as well as Congress heard evidence that “the bulk of child
pomography traffic is non-commercial,” that its production was “clandestine in character,” that

“traffic in child pornography went underground after 1978,” and that the “sexual exploitation of

minors appearing in adult films, either advertently or madvertently.

As for applying record keeping requirements to all sexually explicit expression to address

Municipal Util. Dist. v, Holder, _U.S._ 1298.Ct. 2504, 2512 (2009); Connection, 557 F 3dat354
(“Thisis alot of wei ghtto put on evidence from the 1980s (1986 and 1988 respectively....)(Kennedy,
J., dissenting).

" Those Tepresentations have been borne out by experience. The one example cited of the
adult industry's use of a minor in adult films is Traci Lords, who with her agent "perpetrated a
massive fraud on...the adult entertainment industry...in...an artful, studied and well-documented
charade whereby Lords successfully passed herself off ag an adult." United States v, United States
District Court, 858 F.2d 534, 536 (9th Cir. 1988). Adding to the irony is the fact that given Ms.
Lords' elaborate fraud, the statute's record keeping provisions would not have prevented her
appearance in adult films. There is no evidence that the adult industry has acted negligently-much
less recklessly—in assuring that its performers are adults.
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weaknesses and hurdles in the government’s efforts in prosecuting child pornography in general, the
statistics do not support that theory either. Justice Souter in dissent in United States v. Williams,
_US._ ;1288 Ct. 1830, 1857, n.4 (2008) described the state of federal prosecutions for child

pornography offenses:

According to the U.S. Department of Justice Bureau of Justice Statistics, in the 1,209
federal child pornography cases concluded in 2006, 95.1% of defendants were
convicted. Bureau of Justice Statistics Bulletin, Federal Prosecution of Child Sex

bjs/ pub/ pdf/ fpcseo06.pdf (as visited May 8, 2008, and available in Clerk of Court's
case file). By comparison, of the 16] child pornography cases concluded in 1996,
96.9% of defendants were convicted. /bid. Of the 2006 cases, 92.2% ended with a plea.
Ibid. The 4.9% of defendants not convicted in 2006 was made up of 4.5% whose
charges were dismissed, and only 0.4% who were not convicted at trial. Jbid.

Nor do the statistics suggest a crisis in the ability to prosecute. In 2,376 child

pornography matters concluded by U.S. Attorneys in 2006, 58.5% of them were

prosecuted, while 37.8% were declined for prosecution, and 3.7% were disposed by a

U.S. magistrate. Id., at 2. By comparison, the prosecution rate for all matters concluded

by U.S. Attorneys in 2006 was 59%. Ibid. Nor did weak evidence make up a

disproportionate part of declined prosecutions. Of the child pornography cases declined

for prosecution, 24.3%, presented problems of weak or inadmissible evidence; 22.7%

were declined for lack of evidence of criminal intent; and in 18.7% the suspects were

prosecuted on other charges. 1d at 3,
See also, http://www.usdoj . gov/oig/reports/plus/eO107/results.htm (last visited October 5,
2009)(Review of Child Pornography and Obscenity Crimes Report Number I-2001-07 J uly 19, 2001:
“In 89 percent of the cases, the defendants either pled guilty or were found guilty at trial. Of the
remaining cases, approximately 8 percent were dismissed, 3 percent were terminated for other
reasons, and 0.5 percent resulted in acquittals.” Table 3.); http://'www.gao. gov/new.items/d03272 .pdf
(last visited October 5, 2009) (“Combating Child Pomography” November 2002, data demonstrating
growth in child pornography prosecutions between 1989 and 2002). Thus, federal prosecutions for

child pornography offense have grown considerably as have the rates of conviction. See

http://www.fbi.gov/publications/innocent.htm (last visited October 5, 2009) (pp. 4-5, reporting
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“exponential increase” in online child pornography/child sexual exploitation prosecutions between
1996-2007: 2,062% increase in cases opened; 1,404% increase in convictions and pretrial
diversions).

There is simply no support for the government’s claim that the record keeping statutes are
needed in prosecuting child pornography. To the contrary, Title 18 of the United States Code
contains a spate of statutes with which law enforcement is armed for combating child pormography,
and as the data show, have provided them with powerful ammunition in prosecuting offenders. '¢

There is little, if any, evidence suggesting that the record keeping statutes have been utilized
as an aid to law enforcement in determining whether a young looking model is a child or an adult-no
doubt, for the plain reason that those producing child pornography “in the shadows” are not
realistically expected to maintain the requisite records establishing that their models are, in fact,
children.

In short, the statutes’ application to constitutionally protected expression depicting adults
simply does not advance nor promote the government’s efforts in prosecuting child pornography.

Nor, even if the government could demonstrate the existence of an actual problem with
underage persons appearing in commercially produced adult films, does § 2257 address the problem
in a narrowly tailored way. For if the problem sought to be addressed ig assuring that the adult film

industry uses only adults in jts sexually explicit productions (again, a problem that the government

1% See, §2251, Sexual exploitation of children; § 2252, Certain activities relating to material
involving the sexual exploitation of minors; § 2252A, Certain activities relating to material
constituting or containing child pomography; § 2253, Criminal forfeiture; § 2254, Civil forfeiture;
§ 2255, Civil remedy for personal injuries; § 2258, Failure to report child abuse; § 2258A, Reporting
requirements of electronic communication service providers and remote computing service
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has not demonstrated actually exists) by requiring it to verify the ages of youn g-looking performers, !’
Congress itself demonstrated that the problem can be addressed byamore narrowly tailored remedy.

Title 18 U.S.C. § 2257A(h) allows commercial producers of simulated sexually explicit
expression to satisfy that oblj gation by certifying to the Attorney General that theykeep other records
evidencing the models’ ages—thereby assuring that the models are adults— without burdening them
with the demands of the record keeping, labeling and inspection scheme. And if the certification
process is sufficient to address any problem of minors appearing in expression containing simulated
sexually explicit conduct,'® as Congress apparently found, then it should be perfectly adequate to
address the same perceived problem with expression depicting actual sexually explicit conduct.

The statutes’ application to constitutionally protected expression depicting adults does not
advance the government’s interest in combating child pornography. Morcover, the statutes are not
narrowly tailored to address any such problem.

2. Title18 U.S.C. §2257and 18 U.S.C. § 2257A Are Overinclusive and
Burden More Speech Than Is Necessary.

In addition to showing that a regulation of specch is narrowly tailored to advance an important
government interest, the government must also show that the regulation does not burden more speech
than is necessary to satisfy intermediate scrutiny.

The government cannot make that showing here.

7 Judge Kennedy in her dissent in Connection, further explained her doubts about the
constitutionality of the record keeping statutes’ application to sexually explicit expression depicting
young-looking adults under Ashceroft v. Free Speech Coalition, 535 U.S. 234 (2002), noting the
Court’s concern with “[pIrotected speech ... becom[ing] unprotected merely because it resembles™
unprotected speech, Free Speech Coalition, 535 U.S. at 255.” 557 F.3d at 355.

** The Third Circuit’s decision in United States v, Knox, 32 F.3d 733 (34 Cir. 1994) makes
clear that expression depicting simulated sexual conduct including non-nudity is on equal footing
with expression that depicts actual sexual conduct in terms of the harm inflicted on its child subjects.
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Title 18 U.S. C. § 2257 and 18 U.S.C. § 2257A, by their plain terms, apply to all visual

depictions—both commercial and non-commercial-containing sexually explicit imagery. 18U.S.C.

all expression containing sexual Imagery—no matter how fleeting, no matter how artistic or valuable
as political commentary or journalistic documentary, no matter how clear it is that the persons
depicted are middle-aged adults. The Statutes are, therefore, woefully overinclusive, Simon &

Schuster, 502 U.S. at 121.

Steinberg, and Dave Levingston; the educational and political materials of the Sinclair Institute,
Betty Dodson and Carlin Ross, and Carol Queen; and the adult entertainment produced by the
members of the Free Speech Coalition, Dave Conners, Nina Hartley, Channel 1 Releasing, and Tom
Hymes.

The statutes also apply to a vast amount of protected private expression between adults: an
army wife e-mailing a suggestive photo of herself'to her husband stationed far from home, two adults

"

sexting" messages to one another on their cell phones, and adults privately exchanging sexually

F.3dat 338,344, 370. Each ofthese messages triggers the record keeping and labeling requirements
of the statute and subjects their producers to criminal sanction for non-compliance,
Yet none of the Plaintiffs has any interest in nor any propensity for producing child

pornography.

The congregation of Plaintiffs here each has a story to tell about the anchors that the statutes

29
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Study of Human Sexuality, had to reémove roughly 2,000 constitutionally protected images of
genitalia from a gallery on her website that provided a forum for adults to work through shame

related to the look of their genitalia and that served as an important source for her own research on

30
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sexuality, as a result of the statute’s requirements that the adults submitting the photos had to

produce photo identification as a condition of publishing photographs depicting their genitals.

B. TrrLe18US.C, § 2257 anp 18 U.S.C. § 2257A aRg UNCONSTITUTIONALLY
OVERBROAD.
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similar to the evaluation required by intermediate scrutiny’s “narrowly tajlored” inquiry. Conchatta,
Inc.v. Miller, 458 F .3d 258, 267 (3" Cir. 2006). Thus the discussion describing the vast amount of
constitutionally protected expression that jg burdened by these laws above, pp. 27-29 supra,
demonstrates why they are unconstitutional under the overbreadth doctrine ag well. See A.C LU,
534 F.3d at 206 (finding federal statute “overinclusive because it...encompass[es] a vast array of

Speech that is clearly protected...”).
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1007-11 (stipulation of the parties not
listing, over 13 million personal ads
a single website for sex and swinger
that 94% involved adults over 2 I).

ing the existence of, and inco
containing sexually-
personal ads, of whi

rporating an exhibit
explicit text and images on
ch those examined showed

557 F.3d at 370.

Plaintiffs urge this Court to follow the reasonin gof Judge Kennedy’s opinion and strike down

the statutes as unconstitutionally overbroad.

C. Tirie 18 US.C, § 2257 anp 18 US.C. § 2257A Agrk CONTENT-BAsgD
REGULATIONS OF SPEECH AND ARE UNCONSTITUTIONAL UNDER STRICT
SCrRuUTINY.

1. Both Statutes Sin

On their face, 18 U.S.C. §§ 2257 and 2257A are content-based regulations of speech: they

single out a particular category of expression (visual depictions of sexually explicit conduct) and

restrict its dissemination by imposing identification and labeling requirements on it

therefore, not content-neutral,

Judge Moore explained in her dissent in Connection:

557 F.3d at 362.

“The government's purpose is the controllin g inquiry"” in distinguishing between content-based

and content-neutral regulations of expression. Ward, 491 U.S. at 791 To qualify as content-neutra,
a regulation must "

serve[ ] purposes unrelated to the content of expression." /4.



.

reached the age of majority. The Justification for the statutes, therefore, cannoy be said to be
unrelated to the content of the speech that they regulate.

The Supreme Court in Simon & Schuster, explained precisely why a statute with similar
laudatory objectives was nevertheless a Content-based regulation of ¢xpression that had to be

examined under strict scrutiny:

1727, As we concluded in Minneapolis Star- “We have long recognized that even

regulations aimed at proper governmental concerng Can restrict unduly the exercise of

rights protected by the First Amendment.” 460 U.S., at 592, 103 S.Ct., at 1375,
502U.8. at 116,

The statutes are content-based regulations of speech that must satisfy strict scrutiny.

2. Title 18 U.S.C. § 2257 Must Be Evaluated as a Content-Based
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display of the genitals or pubic region produced commercially from the record keeping and labeling
requirements under a prescribed set of circumstances. See, p. 11, n. 7, supra. No such exemption
is provided for expression depicting actual sexually explicit conduct. The distinction in treatment
is based solely on the content of the expression at issue.

If the expression depicts simulated sexual imagery, then its commercial producer can avoid
the onerous record keeping and labeling requirements simply by certifying to the Attorney General
that it maintains information on its performers in the form of tax or labor records or other records
pursuant to industry standards.'® But if the content of the expression depicts actual sexually explicit
conduct, its producer is entitled to no such exemption—even if the producer (as many of the members
of Plaintiff Free Speech Coalition do) stands in the same shoes as the producer of simulated sexually
explicit expression qualifying for such exemption, i.e. intends the expression to be distributed
commercially, is created as part of a commercial enterprise, maintains individually identifiable
information regarding all performers, pursuant to Federal and State tax, labor or other laws or
industry standards, that includes the name, address, and date of birth of the performer. Title 18
U.S.C. § 2257A therefore discriminates between types of expression based on its content—the very
type of viewpoint discrimination that demands strict scrutiny under the First Amendment.

Indeed, the Court in Simon & Schuster found that a New York statute that drew a distinction
similar to that created by § 2257A(h)’s exemption, in that it treated profits derived from a criminal
defendant’s expressive activity more harshly than the proceeds of his other criminal activities, ran
afoul of the First Amendment.

The Court found that the State did indeed have “an undisputed compelling interest in ensuring

" A commercial producer of expression depicting simulated sexually explicit conduct is also
eligible for exemption by certifying that it is subject to the authority of the FCC. 18 U.S.C. § 2257A

(h)(DB)(1).
35
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that criminals do not profit from their crimes” and “in using these funds to compensate victims.” 502
U.S. at 119. But given that compelling interest, the State could not justify “a greater interest” in
treating profits gained from “storytelling” more harshly than profits from other criminal assets. /4

at 120. The Court wrote:;

Id at120-21. 1t determined that New York’s statute must, therefore, be evaluated as 3 content-based
regulation of speech.

Thus under Simon & Schuster, 18 U.S.C. § 2257 must be evaluated as a content-based
regulation of speech, While the government has a compelling interest in protecting children from
appearing in sexually explicit €xpression, it has “little interest” in limiting that protection to actual
but not simulated sexually explicit conduct. See United States v. Knox,32F.3d 733 (3" Cir. 1994),

Title 18 U.S.C. § 2257 must be evaluated as a content-based regulation of specch.

3. The Statutes Are Not Narrowly Tailored to Further a Compelling
Government Interest, Nor Are They the Least Restrictive
Alternative to Advance That Interest.

In order to survive constitutional scrutiny, a content-based regulation must promote a
compelling interest and employ the least restrictive means to further that interest. Playboy
Entertaz'nment, 529 US. at 813; Sable Communications, 492 U SS. at 126; Simon & Schuster, 502
US.at118; 4.CL. U, 534F.3dat 187, The statutes at issye here fail miserably.

It is self-evident that imposing stringent age verification record keeping and labeling
requirements on constitutionally protected adyly expression is not the least restrictive means of

combating child pomography. Rather the direct criminal sanctions on child pomography in 18

US.C. § 2251, er seq., are obviously a less restrictive means of doing so.

36
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Application of the statutes’ record-keeping and labeling requirements to this robust and
substantial body of expression does not advance the government's interest in preventing child
pornography; rather, they are overinclusive in their sweep and operate to burden constitutionally

protected speech without any corresponding benefit.

campaign literature—ﬁnding that “an author’s decision to remain anonymous,”? |ike other decisions
concerning omissions or additions to the content of a publication, is an aspect of freedom of speech
protected by the First Amendment.” 74, at 342, The Court explained that anonymity historically
provided persecuted groups or those with unpopular beliefs with protection in publishing their

messages. /d.*! Protection of anonymous speech, the Court found, “exemplifies the purpose behind

1923). Distinguished French authors such as Voltaire (Francois Marie Arouet) and
George Sand (Amandine Aurore Lucie Dupin), and British authors such as George
Eliot (Mary Ann Evans), Charles Lamb (sometimes wrote ag “Elia”), and Charles
Dickens (sometimes wrote as “Boz”), also published under assumed names, Indeed,
some believe the works of Shakespeare were actually written by the Earl of Oxford

rather than by Willjam Shaksper of Stratford-on-Avon.

1d at34],n4.

*' The Court emphasized: "The decision to favor anonymity may be motivated by fear of
€conomic or official retaliation, by concern about social ostracism, or merely by a desire to preserve
as much of one's privacy as possible." J4 at 341-42. These observations are particularly apt here.

37
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retaliation—and their ideas from suppression—at the hand of an intolerant society.” Id. at 357.
Seven years later, the Court in Watchtower Bible v. Village of Stratton, 536 U S. 150 (2002),
reaffirmed and expanded upon the protection the First Amendment accords to anonymous

expression. The Court wrote:

anonymity, and the ordinance may preclude such persons from canvassing for
unpopular causes,

requesting transmission of channels that broadcast "patently offensive" shows on the ground that the
notice requirement restricted "viewing by subscribers who fear for their reputations should the
Operator, advertently or inadvertently, disclose the list of those who wish to watch the ‘patently
offensive' channel."); 4CLU v, Asheroft, 322 F. 3d 240, 259 (3rd Cir. 2003), on remand 535 U.S.
564 (2002), affirmed 542 U.S. 656 (2004) (striking down 47 U.S.C. § 231 as unconstitutiona] on
ground that demanding credit card or other 1dentifying information as a condition to access speech
posed an invasive hurdle that chilled First Amendment expression—notwithstanding statutory
limitation on the information's use); Asheroftv. A.C L. U.,542U.5.656,670-71 (2004) (recognizing
the self-censorship and serious chill on expression imposed by Child Online Protection Act);

LaMont v. Postmaster, 381 U.S. 301 , 305 (1965) (finding statute that required post office to destroy

38



' 31
Case 2:09-cv-04607-TJS  Document3-3  Filed 10/07/2009 Page 11 of

card requesting delivery of mail to be unconstitutional abridgment of First Amendment rights

because of deterrent effect and inhibition it imposed).

Judge Kennedy, in dissent, described the history of the First Amendment’s protection in this

realm and explained the statutes’ stifling effect on private, anonymous speech:

would speak anonymously “to forgo their right.” Watchtower Bible & Tract Soc Yy of
N.Y, Inc. v, Village of Stratton, 536 U S. 150, 166 n. 14, 122 S.Ct. 2080, 153 L.Ed.2d
205 (2002). The Supreme Court has noted the long and illustrious history of
anonymous speech while at the same time pointing out that “identification
requirement([s][ | tend to restrict freedom ... of expression.” Talley v. California, 362
U.S. 60, 64, 80 S.Ct. 536, 4 L.Ed.2d 559 (1960). The record-keeping requirement of

record-making before engaging in protected speech between friends, lovers, and a
husband and wife.

557 F.3d at 346-47. See also, Id. at 352, 364 (Moore, J.) (dissenting).

Title 18 U.S.C. §§ 2257 and 2257A both demand would-be anonymous publishers to come
forward and provide detailed identification to be maintained for government inspection as g
condition of publishing their speech. The statutes thus obliterate the right to speak anonymously
protected by the First Amendment.

E. TirLe18US.C. §2257AND 18U S.C. § 2257A IMPOSE A PRIOR RESTRAINT ON
PROTECTED EXPRESSION.

Title 18 US.C. § 2257 and 18 U.S.C. § 2257A impose a prior restraint on protected
expression. They prohibit, on penalty of crimina] sanction, the dissemination of protected expression

for which the producer has not, prior to Publication, for whatever reason, secured photo
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an adult who is clearly beyond the age of majority and constitutes important, non-obscene,
constitutionally protected expression, the producer is absolutely barred from publishing that
expression if he has not secured and maintained copies of government-issued photo identification,
In this way, the statutes act as a complete restraint on expression that is otherwise entitled to the full
breadth of First Amendment protection—for it is no defense to the statutes’ criminal sanctions that

the expression is constitutionally protected.

as unconstitutional prior restraints in Freedman v. Maryland, 380 U S. 51 (1965); Shuttlesworth V.
Birmingham, 394 U.S. 147 (1969); Teitel Film Corp. v. Cusack, 390 US. 139 (1968); Riley v.
National Federation ofthe Blind, 487U S. 781 (1988); FW/PBS, Inc. v, City of Dallas, 493 U S. 215
(1990); Forsyth County, Ga. v. Nationalist Movement, 505U.S. 123 (1992). But see, Connection v.
Reno, 154 F.3d 281, 295-96 (6" Cir. 1998). A publisher of expression must first obtain the requisite
identification from the person depicted-who can withhold such identification for any reason
(whether fanciful or grave), much like the censor with unbridled discretion in granting or
withholding a permit to speak-and, if the publisher is unable to obtain such identification, he is
.. forever barred from publishing the EXpression, even it communicates an important political,
scientific, social or artistic message*’—on penalty of imprisonment. See e.g., Center For Democracy
& Technology v. Pappert, 337 F .Supp.2d 606 (E.D.Pa.2004).
Ironically, this particular suffocating effect of the statute arose from Congress’s attempt to

salvage the original version of the law after the D.C. District Court determined that it created an

? Asaside note, Gustave Courbet would have risked criminal prosecution for The Origin
of the World~ Peter Paul Rubens for Leda and the Swan had they not created and maintained records
for their models and labeled their masterpieces accordingly.
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in that expression. In doing so, Congress eliminated the presumption with which the First
Amendment shelters all expression-—namely, that it is constitutionally protected, Zurcherv. Stanford
Daily, 436 U.S. 547 (1978)-and saddied the creators of such expression with the burden of proving
that their expression is constitutionally protected, before publishing it, by requiring them to obtain
and keep records proving the protected status of that expression.

The statutes, therefore, effect a far more onerous burden on the exercise of First Amendment
rights than the original version of 18 U.S.C., § 2257 did. They unconstitutionally dissolve the
presumption of protection afforded by the First Amendment, shift the burden to the creators of
expression to demonstrate that it is constitutionally protected by acquiring and maintaining proof of
age as a precondition of publishing their expression and impose a prior restraint on them if they
cannot meet that burden.

F. THESTATUTES UNCONSTITUTIONALLY IMPOSE STRICT LIABILITY FOR FAILING

TO CREATE AND MAINTAIN THE REQUISITE RECORDS AND THEREBY RESTRICT
FREE EXPRESSION.
Both 18 U.S.C. § 2257 and 18 U.S.C. § 2257A impose strict liability on a producer of

expression for failing to create or maintain the identification records required by their provisions.18

US.C. § 2257 (H(1); 18 U.S.C. § 2257A (H)(1). They read in relevant part:
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(f) It shall be unlawful—
(1) for any person to whom subsection (a) applies to fail to create or maintain
the records as required by subsections (@) and (c) or by any regulation
promulgated under this section.
Neither statute contains a scienter requirement as an element of the offense of failing to create or
maintain records in connection with sexually explicit expression. Contrast 18 U.S.C.§2257 ),

(3)and (4)and 18 US.C, § 2257A (H)(2), (3) and (4) specifying that violations must be committed

knowingly.

In Smith v. California, 361 U S. 147 (1959), the Court struck down a Los Angeles ordinance

that criminalized the possession of obscene or indecent materials in any place of business, as

liability by defining offenses without any element of scienter, they could not do so where such laws
would “work a substantia] restriction on freedom of speech and of the press.” J4. at 150. The Los

Angeles ordinance, the Court found, did precisely that. For, in order to avoid criminal prosecution
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that the ordinance in question, though aimed at obscene matter, has such a tendency to inhibit
constitutionally protected expression that it cannot stand under the Constitution.” 74 at 155. See
also, Hamling v. United States, 418 U.S. 87, 120-21( 1974)(kn0wledge of character of materials is
a constitutionally required element of obscenity offense).

The Supreme Court made clear in both Smith and Hamling that strict liability cannot be
imposed in crimes implicating expression. The statutes here offend that well-established principle.

The statutes’ imposition of strict liability for failing to create and maintain records for

In Lambert v. California, 355 U S. 225 (1957), the Court struck down another Log Angeles
ordinance that required persons convicted of felonies to register with the municipality. Failure to
register carried criminal penalties. Acknowledging the deeply ingrained rule that “ignorance of the
law is no excuse,” the Court explained that “due process places some limits” on the rule’s exercise.
Id. at 228. Key to due process, the Court noted, is the requirement of notice. J4. “Where a person,
wholly passive and unaware of any wrongdoing, is brought to the bar of Jjustice for condemnation
in a criminal case” as in the circumstance in which a person fails to register in compliance with a law
“designed for the convenience of law enforcement,” the Court found due process required proof of
knowledge of the registration requirement before criminal liability could be imposed. /d. at 229,
Cf. United States v. Engler, 806 F.2d 425, 435-36 (3" Cir. 1986) (capture and sale of species
protected by Migratory Bird Treaty Act punishable without proof of scienter upheld as constitutional
because conduct was nor wholly passive and was such that “one would be hardly surprised to learn
[the prohibited conduct was] not an innocent act.”); United States v, Weiler, 458 F. 24 474, 478 (3

Cir. 1972) (finding none of three Lambert factors— “(1) the crime was one of omission, not
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one to inquire as to the applicable law and (3) the purpose of the statute was solely to compile a list
which might assist law enforcement agencies”— present to require invalidation of statute punishing

felon’s transportation of firearm across state lines.)

identification together with a list of names by which they are known and a copy of any photo or
video made capturing a moment of Intimacy or suggestive display of their bodies. See Lawrence v.
Texas, 539 U.S. 572, 574 (2003) (finding how people choose “to conduct their private lives in
matters pertaining to sex” is a protected liberty interest.)

Thus, under Smith and Lambert, the provisions of 18 US.C. §§ 2257, 2257A that Impose

criminal sanction without proof of scienter are unconstitutional under the First and Fifth

Amendments,

In addition to violating the First Amendment, the statutes violate the Fifth Amendment’s
guarantee to equal protection. The Courtin Police Department of the City of Chicago v. Mosley, 408
U.S.92,96(1 972), explained: “There is an ‘equality of status in the field of ideas,’ and government
must afford all points of view an equal opportunity to be heard.” (Footnote omitted). It cannot,
therefore, discriminate against speech based on jts content. Doing so not only offends the First

Amendment, but also offends the right to equal protection of laws. HjJ v. Scranton, 411 F.3d | 18,
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125 (3" Cir. 2005).

differential treatment.” Id. at 95, citing Reed v. Reed, 404 U S. 71, 75-77 ( 1971); Weber v. detng
Casualty & Surety Co.. 406 US. 164 (1972); Dunn v. Blumstein, 405 U.S. 330 (1972). Here, no

such justification exists for the differentiation in treatment between commercial producers of

As explained above, 18 U.S.C. § 2257A(h)(1) excuses commercial producers of expression
that contains depictions of simulated sexually explicit conduct or lascivious display of the genitals

from complying with the statutory record keeping requirements under the followin g circumstances:

There is no such exemption, however, for commercia] producers of expression that depicts
actual sexual conduct, like Plaintiff Free Speech Coalition’s members,—even if (1) their expression

is intended for commercia] distribution; (2) their expression is created as part of a commercial

maintains individually identifiable information about the performers pursuant to Federal and State
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tax, labor, and other laws, labor agreements, or industry standards that includes the performers’
names, addresses and birth dates; and (3) their €xpression is not such that an ordinary person would
conclude that it is child pornography.

Thus, parties who are identically situated, save for the content of the expression that they
produce, are treated unequally. The distinction in content, however, does not Justify their disparate
treatment.

The distinction in treatment effected by 18 U.S.C. § 2257A(h)(1) cannot withstand scrutiny

under the Fifth Amendment.

BUSINESSES.
Title 18 U.S.C. §§ 2257 and 2257A provide:

(¢) Any person to whom subsection (a)* applies shall maintain the records required by
this section at his business premises, or at such other place as the Attorney General may
by regulation prescribe and shall make such records available to the Attormney General
for inspection at all reasonable times.

* Subsection (a) of 18 U.S.C. § 2257 reads:

(a) Whoever produces any book, magazine, periodical, film, videotape, digital
image, digitally- or computer-manipulated image of an actual human being, picture,
or other matter which--

(1) contains one or more visual depictions made after November 1, 1990 of actual
sexually explicit conduct; and

(2) is produced in whole or in part with materials which have been mailed or shipped
in interstate or foreign commerce, or is shipped or transported or is intended for
shipment or transportation in interstate or foreign commerce;

shall create and maintain individually identifiable records pertaining to every
performer portrayed in such a visual depiction.
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* * * * * * * * * * *
(D) It shall be unlawful—
* * * * * * * * * % *

(5) for any person to whom subsection (a) applies to refuse to permit the
Attorney General or his or her designee to conduct an inspection under
subsection (c).

Title 18 U.S.C. § 2257 provides: “The Attorney General shall issue appropriate regulations
to carry out this section”; while 18 U.S.C. §2257A provides: “The provisions of this section shall
notbecome effective until 90 days after the final regulations implementing this section are published
in the Federal Register.”

New regulations amending the existing regulations (effective June 23, 2005) took effect in
January, 2009 and March, 2009, respectively. The regulations set forth the inspection regime as
provided in 18 U.S.C. §§ 2257 and 2257A.

Title 28 C.F.R. § 75.5 provides in full:

75.5 Inspection of records.

(2) Authority to inspect. Investigators authorized by the Attorney General (hereinafter
“investigators™) are authorized to enter without delay and at reasonable times any

(b) Advance notice of inspections. Advance notice of record inspections shall not be
given.

(¢) Conduct of inspections. (1) Inspections shall take place during normal business
hours and at such places as specified in §75.4. For the purpose of this part, “normal
business hours” are from 9 a.m. to 5 p.m,, local time, Monday through Friday, or, for
inspections to be held at the place of business of a producer, any other time during
which the producer is actually conducting business relating to producing a depiction
of actual sexually explicit conduct. To the extent that the producer does not maintain
at least 20 normal business hours per week, the producer must provide notice to the
mspecting agency of the hours during which records will be available for nspection,
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which in no case may be less than 20 hours per week.

(2) Upon commencing an inspection, the investigator shall:

establishment;

(1) Explain the nature and purpose of the inspection, including the limited nature of the
records inspection, and the records required to be kept by the Act and this part; and

(111) Indicate the scope of the specific inspection and the records that he or she wishes
to inspect.

(3) The inspections shall be conducted so as not to unreasonably disrupt the operations
of the establishment.

(4) At the conclusion of an inspection, the investigator may informally advise the

(d) Frequency of inspections. Records may be inspected once durin g any four-month
period, unless there is a reasonable suspicion to believe that a violation of this part has
occurred, in which case an additional inspection or inspections may be conducted
before the four-month period has expired.

(e) Copies of records. An investigator Inay copy, at no expense to the producer or to
his non-employee custodian of records, during the inspection, anyrecord that is subject
to inspection.

(D) Other law enforcement authority. These regulations do not restrict the otherwise

lawful investigative prerogatives of an investigator while conducting an inspection.

regulation, a law enforcement officer may seize any evidence of the commission of any
felony while conducting an inspection.

premises where a producer of expression maintains identification records without notice and
without a warrant, §75.5 (a), (b); (2) authorizes the warrantless seizure of evidence, § 75.5 (e), (),

and (3) imposes no limitation on the scope of the search and seizure. § 75.5 (f). Refusal to permit
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the inspection is punishable as a felony. 18 U.S.C. 88 2257(f)(5); 2257A ().
The statutes and regulations therefore authorize unconstitutiona] warrantless searches and

seizures in violation of the First and Fourth Amendments.

protected expression. The records are not ordinary business records; they are records demanded to
be kept in connection with the production of speech, which brings into play the well-established
precedent imposing vi gorous standards on searches involving constitutionally protected expression.

The Supreme Court in Stanford v. Texas, 379 U.S. 476, 484-85 (1976) explained the need
for scrupulously confining searches implicating the First Amendment:

“The use by government of the power of search and seizure as an adjunct to a system

for the suppression of objectionable publicationg is not new.” Marcus v, Search
Warrant, 367 U S. 717, at 724, 81 S.Ct. 1708, at 1712, “This history was, of course,
part of the intellectual matrix within which our own constitutional fabric was shaped.
The Bill of Rights was fashioned against the background of knowledge that

shoulder of the Fourth Amendment. It requires that the Fourth Amendment be meticulously applied
S0 as to invoke the utmost solicitude for protected expression. Marcus, 367 U S, at 730-32; 4
Quantity of Books, 378 U S. 213; Roaden v. Kentucky, 413 US. 496, 502-06 (1973); Lee Art
Theatre, Inc. v. Virginia, 392 U S. 636, 637 ( 1968).

The regulation at jssue here authorizes warrantless searches not only of business premises but,

in the instance of Plaintiff Barone, Conners, Hartley, and Nitke and countless other Americans like
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constitutionality must be approached with the recognition that it authorizes intrusions that may
themselves have a censorial effect.

The Fourth Amendment-save fora few discrete exceptions—prohibits warrantless searches and
seizures of businesses as well as homes. Camara v, Municipal Court, 387U S. 523,531-32 (1967);
Marshal v. Barlow s Inc., 436 U S. 307, 311-12 (1978); Donovan v Dewey, 452 U S. 594, 602
(1981). Here, no exception exists Justifying the regulation’s authorization of warrantless searches

and seizures to allow Inspections of the records required to be kept by the criminal statutes here.

the judicial precedent authorizing warrantless administrative searches under certain discrete and
limited circumstances.

The United States Supreme Court in New York v. Burger, 482 U.S. 691 (1987) set forth the
circumstances under which “warrantless administrative searches” could be lawfully conducted of
business premises in a “closely regulated industry”—where the expectation of privacy is sufficiently
diminished by a history of government oversight. Id. at 701.2* The threshold issue therefore is

whether the inspection procedures challenged here applyto a “closely regulated industry”—such that

Industries deemed “closely regulated” under this doctrine include liquor distribution,
Colonnade Catering Corp. v. United States, 397 U.S. 72, 90 S.Ct. 774, 25 L.Ed.2d
60 (1970); sale of sporting weapons, United States v. Biswell, 406 US. 311,316, 92
S.Ct. 1593, 32 L.Ed.2d 87 (1972); stone quarrying and mining, Donovan, 452 U S.
at 606, 101 S.Ct. 2534; and automobile Jjunkyards, Burger, 482 U S. at 703- 04,107
S.Ct. 2636. See also United States v. Argent Chem. Labs., Inc.,93F.3d 5 72,575 (9th
Cir.1996) (veterinary drugs); United States v, V-1 0il Co., 63 F.3d 909, 911 (9th
Cir.1995) (transportation of hazardous materials).

U.S. v. 4,432 Mastercases of Cigarettes, More or Less, 448 F.3d 1 168, 1176 (9* Cir. 2006).
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“regulatory presence is sufficiently comprehensive and defined that the owner of commercial
property cannot help but be aware that his property will be subject to periodic inspections undertaken

for specific purposes.” Donovan, 452 U S. at 600. (Emphasis added).

Thus, for that fundamenta] reason, the body of law permitting warrantless administrative searches
of commercial property has no application in the first instance. Nor are record keeping inspections
limited to a specific industry, let alone one that is part of a “closely regulated industry.” The
inspection provisions apply to a vast assortment of disparate producers of expression—artists, free
lance photographers and Journalists, sex educators and therapists, lovers—all of whom create non-
commercial expression and none of whom are part of any industry, much less a closely regulated
one. Yet the statutes clearly apply to all producers of expression—whether private, non-commercial
or otherwise-and authorize warrantless searches of their homes and studios. The same holds true
for those who are involved in the adult industry. Complaint, 99 25-26.

However, even if the intrusion were confined to the commercial premises of producers of
sexually explicit expression in the adult industry, it would fail under Burger because they, too, are

not part of a closely regulated industry; the First Amendment prevents that very circumstance. The

unconstitutional under the F ourth Amendment, observed:

Although there is a narrow exception to the warrant requirement for administrative

searches conducted in “closely regulated” industries, sexually oriented businesses do
not qualify as highly regulated industries. See, e. 8> New Yorkv. Burger, 482 U S. 691,
700-01, 107 S.Ct. 2636,96 L.Ed2d 601 (1987) (finding vehicle dismantling businesses
to be highly regulated, like mining and firearms industries). Indeed, because sexually
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probably could not regulate them under the Burger line of cases without running afoul
of the First Amendment.

(Emphasis added). See also, Deja Vuv. Union T. ownship, 326 F.3d 791 , 806 (6™ Cir. 2003) reheard
en banc, 411 F.3d 777 (6" Cir. 2005);* Annex Books, Inc. v, City of Indianapolis, 333 F. Supp. 2d
773, 787-89 (S.D. Ind. 2004) reversed on other grounds,_F.3d __ | 2009 WL 2855813 (7™ Cir.
2009).

Thus, the threshold showing justifying warrantless administrative searches cannot be satisfied
here.

Even if it could, however, the warrantless inspection regimen established by the statutes and
regulations do not satisfy the constraints found to be constitutionally required by Burger. The Court
in Burger determined that the following conditions had to be met for warrantless administrative
searches conducted of participants in closely regulated industries to pass constitutional muster:

(1) There must be a ‘substantial’ government interest that informs the regulatory
scheme pursuant to which the inspection is made;

(2) The warrantless searches must be necessary to further [the] regulatory scheme;

(3) The statute’s inspection program, in terms of the certainty and regularity of its
application [must] provid[e] a constitutionally adequate substitute for a warrant.

482 U.S. at 702-03. As the Third Circuit explained in Watson v. Abington T ownship, 478 F.3d 144,
152 (3" Cir. 2007):
In short, the closely regulated industry exception to the general rule requiring a warrant
to search a property requires more than a finding that the business being conducted on
that property is closely regulated. It requires that the search or seizure actually be
carried out in accordance with a regulatory scheme that provides a constitutionally

adequate substitute for a warrant.

The search and seizure regimen at issue here fails to comport with these constitutiona]

requirements.

> The en banc court did not reach the merits of the Fourth Amendment issue.
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The inspection provisions cannot clear the first hurdle underlying Burger’s tri-partite test—

namely, that they must be part of a regulatory scheme ag opposed to a criminal investigatory or

not part of a regulatory scheme, “setting forth rules to guide an operator’s conduct of business and
allowing government officials to ensure that those rules are followed,” Burger,482 U.S. at 71 3, but
are criminal laws intended wholly to serve criminal investigatory and enforcement purposes. Jd. at
724; City of Indianapolis v. Edmond, 531 U S. 32, 37 (2000); Abel v. United States, 362 U.S. 217,
226 (1960); United States v. Johnson, 994 F 24 740, 742 (10th Cir.1993).

Unlike the provisions upheld in Burger whose legislative history described the statutes’
administrative goals in encouraging businesses “to legally operate in a manner conducive to good
business practices,” 18 U.S.C. §§ 2257 and 2257A were avowedly passed as criminal laws designed
to provide law enforcement with a ready mechanism for distinguishing between adults and minors
in prosecuting child pornography. See, pp. -5, supra; See also, § 501, H.R. 4472 (Enrolled)
(Legislative findings that describe purpose of amendment to § 2257 and enactment of § 2257A as

addressing “the illegal production, transportation, distribution, receipt, advertising and possession

The regulations make clear that the inspections are conducted “for the purpose of determining
compliance with the record keeping requirements...and other provisions of the [ statutes].” 28 C.F.R.

§ 75.5(a). By operation and design, then, the inspections are conducted in furtherance of
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investigating criminal activity and prosecuting child pornography. They are not simply part of a
“regulatory scheme” of a “closely regulated” industry.

But if by some stretch, the record keeping regulations could be viewed as are gulatory scheme,
they fail under Burger 's requirement that the searches carried out pursuant to a regulatory scheme,
provide a constitutionally adequate substitute for a warrant.

The district court in Showers v. Spangler, 957 F. Supp. 584 (M.D. Pa. 1997) evaluated the
constitutionality of a Pennsylvania statute and regulation allowing the inspection of records required
to be maintained by taxidermists licensed by the state-a schema that did not implicate the First
Amendment concerns at issue here. The Pennsylvania statute provided that taxidermy records were
to be kept for a period of three years and were to “be open to inspection by any officer of the
[Pennsylvania Game Commission] during normal business hours” and were to be “the basis of any
reports required by the commission.” Id. at 590.

The regulation implementing the inspection statute further provided that the records were to
be kept on forms provided by the game commission and that the “records, together with the
premises, shall be open to inspection upon the demand of an officer of the Commission.” Jd. It also
provided that the permittee was required to answer “without evasion” questions regarding the
ownership of certain animals. /4.

Neither the statute nor regulation under review contained any sanction, criminal or otherwise,
for their violation.

The district court determined that the inspection scheme failed to carefully limit inspections
in place and scope as required by Burger. 1t concluded that the regulation did not provide
sufficiently specific guidance to the law enforcement officers to limit their discretion in conducting

searches—finding that the regulation did not make clear what premises may be inspected or what may
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be examined on those premises. Jd. at 592,26

The same is true of 28 C.F.R. § 75.5.

The regulation allows searches “at all reasonable times” of “any establishment” where records
are maintained for the purpose of determining compliance with the record keeping requirements of
the statutes. 28 C.F.R. § 75 -3(a). It therefore authorizes searches of any business premises, studios
or homes where the requisite records are maintained. The regulation does not limit the scope of the
search to the records themselves, but specifically provides that the “otherwise lawful investigative
prerogatives” of the government agent conducting the search are not confined by the regulation. 28
C.F.R.§755(). It specifically instructs that “[a]dvance notice of record inspections shall not be
given.” 28 C.F.R. § 75.5(b). (Emphasis added).

Moreover, the regulation expressly allows “alaw enforcement officer” to “‘seize any evidence
of the commission of any felony while conducting an inspection.” § 75.5(g). It thus permits the law
enforcement officer in conducting a search of a producer of eXpression to seize expressive materials
themselves without a warrant if the law enforcement officer concludes that they are evidence of the
commission of an obscenity offense—contrary to an unbending line of Supreme Court authority
prohibiting such seizures discussed above. See, Marcus v. Search Warrants, 367 U.8. 717 (1961);
A Quantity of Books v. Kansas, 378 U.S. 205 (1964); Stanford v. T exas, 379 U.S. 476 (1965); Lee
Art Theatre v. Virginia, 392 U.S. 636 (1968); Roaden v. Kentucky, 413 U.S. 496 ( 1973).

Thus, like the regulatory scheme evaluated in Showers, the inspection scheme implementing
18 U.S.C. §§ 2257 and 2257A fails to circumscribe the discretion of the enforcement officers with

respect to the place and scope of the warrantless searches and seizures it authorizes. It therefore fails

** The Commonwealth of Pennsylvania did not contest this determination on appeal. On
review, the Third Circuit wrote: “Hence, we leave this portion of the District Court’s order, and its
thoughtful analysis, undisturbed.” Showers v. Spangler, 182 F.3d 165, 168, n.1 (3™ Cir. 1999).
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to comport with constitutional standards.
The inspection regimen promulgated in furtherance of 18 U.S.C. §§ 2257 and 2257A is
unconstitutional under the Fourth Amendment.

1I. THE PLAINTIFFS WILL SUFFER IRREPARABLE HARM IN THE EVENT AN INJUNCTION
DoES NoT ISSUE.

“The loss of First Amendment freedoms, for even minimal periods of time, unquestionably
constitutes irreparable injury.” Elrod v. Burns, 427 U.S. 347, 353 (1976), citing New York Times v.
United States, 403 U.S. 713 (1976). “The denial of a constitutional right, if denial is established,
constitutes irreparable harm for purposes of equitable jurisdiction." Ross v. Meese, 818 F.2d 1 132,
1135 (4th Cir. 1987). See also Wooley v. Maynard, 430 U.S. 705 (1977) (injunctive relief
appropriate to prevent injury to plaintiff's First Amendment rights); Miller v. Penn Manor School
District, 588 F.Supp. 2d 606, 630 (E.D. Pa. 2008) (restriction of speech by unconstitutionally
overbroad school policy constituted irreparable injury).

Here, the statutes and regulations have silenced and restrained a vast amount of important and
robust expression. As such, they have inflicted irreparable injury on Plaintiffs and others similarly
situated.

Accordingly, the second factor meriting injunctive relief is present.

II. THE DEFENDANT WILL SUFFER NO HARM IF INJUNCTIVE RELIEF IS GRANTED.

The third factor, whether an order enjoining the enforcement of the law at issue will harm
others, too, falls in Plaintiffs’ favor. Issuing an injunction against the record keeping and labeling
provisions will have no affect on the substantive state and federal criminal laws prohibiting child
pornography, which remain a vital tool for prosecuting those who sexually exploit children. See
Connection, 557 F.3d at 363. (Moore, J.) (dissenting). See p. 27, n.16, supra.

Accordingly, the third factor meriting injunctive relief is present.
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IV.  THEPuBLIC INTEREST WILL BE SERVED BY THE ISSUANCE OF INJUNCTIVE RELIEF.

The fourth and final factor to be examined is whether the public interest is served by the

issuance of an injunction. “[T]he public interest clearly favors the protection of constitutional

rights....” Council of Alternative Political Parties v. Hooks, 121 F.3d 876, 884 (3™ Cir. 1997);

Miller, 588 F.Supp.2d at 631. Thus, the public interest is served by enjoining 18 U.S.C. §§ 2257,

2257A and 28 C.FR. § 75 et seq., which violate the First, Fifth and Fourth Amendments.

Accordingly, the last factor meriting injunctive relief is also present.

CONCLUSION

Plaintiffs therefore respectfully request that this Court issue a preliminary injunction enjoining

the enforcement of 18 U.S.C. § 2257, 18 U.S.C. § 2257A and their implementing regulations against

Plaintiffs, their members, officers, directors, employees and agents.

Date: /0/7 /07
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PUBLIC LAW 100-690—NOV. 18, 1988 102 STAT. 4487

“(7) ‘custody or control’ includes temporary supervision over
or responsibility for a minor whether legally or illegally
obtained.”.

(c) CLERICAL AMENDMENT.—The table of sections at the beginning
of chapter 110 of title 18, United States Code, is amended by
inserting after the item relating to section 2251 the following:

“2251A. Selling or buying of children.”.
SEC. 7513. RECORD KEEPING REQUIREMENTS.

(2) IN GENRRAL.—Chapter 110 of title 18, United States Code, is
amended by adding at the end thereof the following:

*“§ 2257. Record keeping requirements

“(a) Whoever produces any book, magazine, periodical, film, video-
tape, or other matter which—

(1) contains one or more visual depictions made after Feb-
ruarzy 6, 1978 of actual sexually explicit conduct; and

*(2) is produced in whole or in part with materials which have
been mailed or shipped in interstate or foreign commerce, or is
shipped or transported or is intended for shipment or transpor-
tation in interstate or foreign commerce;

shall create and maintain individually identifiable records pertain-
in; to every performer portrayed in such a visual depiction.

‘(b) Any person to whom subsection (a) applies shall, with respect
to every performer portrayed in a visua} depiction of actual sexually
explicit conduct—

“(1) ascertain, by examination of an identification document
containing such information, the performer’s name and date of
birth, and require the performer to mvide such other indicia of
his or her identity as may be prescri g:lr mgulationsi

“(2) ascertain any name, other than the performer's present
and correct name, ever used by the performer includin maiden
name, alias, nickname, stage, or professional name; an

“(8) record in_the records required l:f su ion (a) the
information required by pa phs (1) and (2) of this subsection
and such other identifying information as may be prescribed by

rexu.lation.

“(e) Any person to whom subsection (a) applies shall maintain the Regulations,
records required by this section at his business premises, or at such

other place as the Attorney General may by regulation prescribe

and shall make such records available to the Attorney General for

inspection at all reasonable times. . .

“{dX1) No information or evidence obtained from records required
to be created or maintained by this section shall, except as provided
in paragraphs (2) and (8), be used, directly or indirectly, as evidence
against any person with respect to any violation of law.

‘(2) Paragraph (1) of this subsection shall not preclude the use of
such information or evidence in a prosecution or other action for a
violation of azfssapphcable provision of law with respect to the
furnishing of false information.

*(3) In a prosecution of any person to whom subssction (a) applies
for an offense in violation of subsection 2251(a) of this title which
has as an element the production of a visual depiction of a minor
engaging in or assisting another person to engage in sexually ex-
glicit conduct and in which that element is sought to be established

y showing that a performer within the meaning of this section is a
minor—

19-1%4 O—91—Part 5-—16: QL 3
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“(A) proof that the person failed to comply with the provisions
of subsection (a) or (b) of this section concerning the creation
and maintenance of records, or a regulation issued pursuant
thereto, shall raise a rebuttable Presumption that such per-
former was a minor; and

“(B) proof that the person failed to comply with the provisions
of subsection (e) of this section concerning the statement re-

uired by that subsection shall raise the rebuttable presumption
that every performer in the matter was a minor,

“(eX1) Any person to whom subsection (a) ggglies shall cause to be
affixed to every copy of any matter descri in_paragraph (1) of
subsection (a) of this gection, in such manner and in such form as
the Attorney General shall by rpgulations_ prescribe, a statement
describing where the records required by this section with respect to
all performers depicted in that copy of the matter may be located.

“(2) If the person to whom subsection (a) of this section applies is
an organization the statement required by this subsection shall
include the name, title, and business address of the individual
employed by such organization responsible for maintaining the
records required by this section,

“(3) In any prosecution of a ;l:]erson for an offense in violation of
section 2252 of this title which has as an element the transporting,
mailing, or distribution of a visua] depiction involving the use of a
minor engaging in sexually e?licit conduct, and in which that
element is sought to be establis ed by a showing that a erformer
within the meaning of this section is a minor, proof that the matter
in which the visual depiction is contained did not contain the
statement required by this section shall raise a rebuttable presump-
tion that such performer was a minor.

“f) The Attorney General shall issue appropriate regulations to
carry out this section.

“(®) As used in this section—

‘(1) the term ‘actual sexually explicit conduct’ means actual
but not simulated conduct as defined in subparagraphs (A)
through (E) of agraph (2) of section 2256 of this title;

"(2) ‘identification document’ has the meaning given that
term in subsection 1028(d) of this title;

“(3) the term ‘produces’ means to produce, manufacture, or
publish and includes the duplication, reproduction, or reissuing
of any material; and

"“(4) the term ‘performer’ includes any person tﬁortrayed ina
visual depiction engaging in, or assisting another person to
engage in, actual sexually explicit conduct.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning
of chapter 110 of title 18, United States Code, is amended by adding
after the item relating to section 2256 the following:

'2257. Record keeping requirements.”.

(c) ErFecTIVE DATE.—Section 2257 of title 18, United States Code,
as added by this section shall take effect 180 days after the date of
the enactment of this Act except—

(1) the Attorney General shall prepare the inijtial set of
regulations required or authorized by section 2257 within 90
days of the date of the enactment of this Act; and

(2) subsection (e) of section 2257 of such title and of any
regulation issued pursuant thereto shall take effect 270 days
after the date of the enactment of this Act,



