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_ Berhanu, Tsedey |

From: o Liyingston, 4 (fntelligenceE. : @ssci.senate.go;D' L 0 L 72
Sent: - Tuesday, August 21,2007 2:43PM .~ ' - 2
To: . yVainstéin. Kenneth (NSD); Bradbury, Iv.e; Gerry, ,Breﬁ (O} P\ Fjsenberg, John; - - b
S U _,-’{Capr_on'i, Valeﬁ_é.E.;%%tenza; v:th E ‘ b L
- .Ce:” . - Rice, K{Intelligence) ‘ '
‘Subject: © Discussion Drafts .

: Attachments: EAS07945(FISA Mod Packet 2 Ver 3)xml.pdf; HENO7G50_xml.pdf; HENO7F61._xml.pdf,
: *. HENO7D97_xmi.pdf, HENO7E61_xml.pdf; HENO7G51_xml.pdf’ ER

I'm attaching the curent discussion drafts on FISA modemization. The first one EAS07945 is what Senator Bond .
proposed to Senator Rockefeller about a week and half before recess. It is based on the DNI's original request.
‘It drops the agent of a foreign power definition change and the mandatory transfer for review provisions. It makes
- a few changes to the streamlining provisions based on FISC legal advisor input;but otherwise uses almostall of .
the original text. . S : . : ' I

" I'm attaching a bunch of drafts that Mike Davidson has circulated to-Senate Judiciary counsel. One of themis:

* based on the very last DNI proposal (the one that included prior judicial review). 'I'd appreciate it if DOJ, FBI, and

NSA could review these and provide input in the next couple-of weeks. : . S Lo

. I;m.particdlady interested in arguments against’éou_rfahpfb&él (either"prior or post) related to targeting persons
. overseas. | ' 2l e e B T ST S T - ! : B

. “Thanks.
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11015 CONGRESS @
~ 1ST SESSION S.

_To amend the Forelgu Intelligence Surveillance Act of 1978, to modermze .

the provxsmns of that Act.

. IN THE SENATE OF THE UNiTED-. STATES

Mr. BOND mtroduced the followmg billy Wh.lCh was read. twice- and referred to -

the Comxmttee on -

A BILL

To amend the Foreign. Intelhgence Surveﬂlance Act of 1978,

to modermze the provisions .of that Act.

Be it enacted by the Senate and House of Rep'resenta-

SECTION 1. SHORT TITLE; TABLE OF CONTENTS

- (a) SHORT TITLE. — This Act may be (31ted as the

2007” ' .
(b) TABLE OF CONTENTS ——The table of contents for

this Act is as follovvs

See. 1. Short title table of conitents.

Sec. 2. Definitions.

Sec. 3. Attorney General authonzatlon for acqmsmon of certain forexgn intel-
. ligence information. } .

-See. 4. Liability defense.

tives of the Umted States of Amemca m Co'ngress assembled,

“Foreign Intelligence Surveﬂlance Modermzatmn Act of
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5. Use of information.

6. Applicat-ions for court orders.

7. Issudnce of an order. i

8. Amendments for physical searches.
9. Amendments for emergency pen registers -and trap and trace devices.
10. Weapons of mass destruetion. -

1Y, Designation of Judges.

12. Technical and conformmg amendments.
13. Effective dat:e '

‘SEC 2. DEFINITIONS

(a) ELECTRONIC SURVEIILANCE -——Subsectlon (£) of

séction 101 of the Forelgn Intelligence Surveﬂlance Act
of 197 8 (50 U.s8.C: 1801) is amended to read as follows .

_ “(f) ‘Electromc surveﬂlance means—

“(1) the mstallatlon or use of an. electromc me-

chamcal or- other surveillance devme~ fox""acqmrmgf---

mformat;on by intentionally directing surveillance at

a particular, known person who _'is.‘ reasonably be-

‘Tlieved to be located within the United States. wnder
cn'cumstances in Whlch that person has a reasonable
expectatlon of pnvacy and a Warrant would be Te- :
quired for law enforcement purposes or _
“(2) the intentional acqmsmon of the contents. '

of any communlcatlon under clrcumstances in Wthh ;

a person has a reasonable expecta‘aon of privacy and :

'-a warrant would be reqmred for law enforcement

_purposes, if both the sender and all intended rec1p1— a

" ents are reasonably believed to be located within the

United States.”. -
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(b) W]ZR.E COMUNICATION.——Suéh section 1s amend-

ed by stnkmg subsectlon (1).

(e) CONTENTS —Subsection (n) of such sectlon 1s

' amended to read as follows:

“(n) ‘Contents When used W1th respect to a commu-

eatlon includes any mformanon ‘concerning the sub-

' stance purport, or meamng of that- eommumcatlon

. SEC. 3. AT’I‘ORNEY GENERAL AUTHORIZATION FOR ACQUI-:

SITION OF CERTAIN FOREIGN mTELLIGENCE' .
INFORMATION
(a) IN GENERAL —-—The Forelgn Inte]hgence Surveﬂ-

by msertmg the followmg after section 102:

“ AUTHORIZATION FOR ACQUISITION OF CERTAIN
' FOREIGN INTELLIGENCE INFORMATION

“Sec. 102A. (a) Notwithsté,nding_ any other provision |

of taw, the President, _aet,iné through the Attorney"General

_'may, for ‘periode of up to 1 year euthori'ze the -acquisition

of fOrelgn mtelhgenee mformatlon concerning persons rea-

" sonably beheved to be out31de ‘the United States if the At- |

torney General certxﬁes in ertmg under oath tha,t the At-
torney General has determined that— ‘ '
-1 the aequls1t10n does not const1tute elec-

‘tronie surveillanee; .
“(2) the acquisition mvolves obtalmng the for- .

eign mtelhgence mformatmn from or with the asmstw




e e e b—— e

OAEASWEAS07945.m] - Discussion Draft = . . SL.C.

L

© W o LR W

ot
O

N . ..
(%]

NN
TN = O

N
‘h.

)
Gh

ance of a eommurnea’ti'ons seruiee 'provider custo-
'dlan or other person (meludmg any officer, em-
ployee, agent or other’ spec1ﬁed person of suoh serv-
-1ee prov1der, custodian, or other person) Who has ac-
cess to commumc‘atlons, elther as such commumca—
ﬁons are transmltted or Whﬂe such communications ,’
‘are stored or equlpment that is- being or may be
used to transmlt or store such commumcatlons
- %(3) a mgmﬁcant purpose of the acqulsmon is
to obtam forelgn intelligence mformatmn and |
| “(4) the mmnmzatlon proeedures to be used
'Wlth respect to such acqms1t1on activity meet the
A deﬁmtlon of mmnmzatmn procedures under seotlon
101(h).
“(b) A certification under subsection (a) is not re-

quired to identify the ‘specific facilities, places, premises

vor property at which the acqulsmon of forelgn mtelhgence
mformatlon will be directed. |

- “(e) The Attorney General sha}l meedlately trans-

nnt under seal to the court estabhshed under sect1on'

-103(&) a copy of a certification made under subsectron (a)
Such certification sha]l be mamtamed under seeurlty. o

. measuares estabhshed by the Chlef Justice of the Unlted

States and the Attorney General, 1n_' consultation with the -

Director of National Intelligence, and shall remain sealed
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o .
unless the certlﬁcatlon is necessary to determme the lega.l _
ity of the acqulsltlon under section 102B.

. 4d) An. acqu1S1t10n under this sectmn may be eon-

“ducted only n accordance with- the certlﬁcatlon of the At— |
“torney General and the rmmnuzatlon procedures adopted L

'by the Attorney General The Attorney General shall as- -

sess comphance with such procedures o

“DIRECTIVES RELATING TO ELECTRONIC SURVE]LLANCE
. AND. OTHER ACQUISITIONS OF FOREIGN INTEL- - '
- LIGENCE INFORMATION '

“SEcC. 102B (a) With respect to an authorlzatlon of

e e s e e e e

electromc surveillance under sect10n 102 or an authonza- .

"tion‘of an acqulsmon under sectlon 102A, the Attorney

General may direct a person to—

“(1) immediately prov1de the Government W1th
all mformatlon facilities,. or assmtance necessary to'
| 'A accomphsh the electronic- survelllance or acqu1s1t1on ’
| of forelgn intelligence mformatlon in such a manner
as will protect the secrecy of the electromc survell- A
lance or acqulsxtlon and produce a mirimum of -
terference Wlth the services that such person 1S pro-.

v1d1ng to the. target and | '
“(2) rnamtam ‘under security_'procedures ap-
proved 'bythe Attorney Greneratl.and the Dir.ector of .

.National Intelligence any records concerning._the
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electronic surveﬂlance or aequisition- or the aid fur-
| mshed that such person WlSheS to mamtaln |
“(b) The Government shall compensate at the pre-
vaﬂmg rate, a person for prov1d1ng mformatlon facﬂmes -
or. ass1stanee under subsection (a).
“(e) In the case of a faﬂure to comply W1th a dlrectlve .

issued under subsectlon (a), the Attorney General may in-

voke the aid of the court esta,bhshed under sectlon 103(&)

to compel compha,nce vnth the dJrectlve The court shall,
issue ar order requmng the person to comply mth the -
'dlrectrve 1f 1t ﬁnds that the dlrectlve was issued in aceord-

ance Wlth subsectlon (a) and is othermse lawﬁll Fallure

to obey an order of the court may. be punlshed by the eourt .

as contempt of ecourt. Any process under this seetlon may -
be served in any. judicial district in which the person may -
be found. I

“(d)(l)(A) A person receiving ‘a dlrectlve 1ssued |
under subseetlon (a) may cha]lenge the legahty of that di-

rective by filing a pet1t10n Wlth the poel estabhshed under

sectlon 103(e)(1) .
“(B) The presuilmg Judge deSIgnated under sectlon, ‘

103(b) shall assign a petition . filed under subparagraph .' '

(A) to 1 of the judges serving in the pool estabhshed by
sectioni 103(e)(1). Not later than 24 hours after the as-

“signment of such petit'ron, the assigned judge shall conduct
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an uutlal rev1ew of the directive. If the asmgned judge: de-
terrmnes that the petition is frivolous, the a331gned Judge
shall unmedlately deny the petition and affirm the direc-

tive or ‘any part of the directive that is the subject of the

petmon If the ass1gned Jjudge determmes the petltlon 1s
not frlvolous the ass1gned 3udge shaJl within 72 hours

of the nut;al review of ‘the directive, consider the petition

in, acpordahcé Wifh the Iirocedures established under sec-

tion 103(e)(2). and proﬁde a Wntten statement for {hie

“reeord of t’he reasons for any deterinination under this
1 ‘.subsectlon :

“(2) A Judge conmdermg a petltlon under thls sub-

section to mo‘dlfy _or set aside a directive may grant such
petition only if the jﬁdge finds that such directive does
not meet the requirements of this sectlon or is 0therw1se
unlawful. . If:‘ the judge does not modlfy or set aside the
dlrectlve, the judge shall umnedlately afﬁrm such direc-

ﬁve, -and order the recipient to cdmply with such directive.

" (3) Any divective not exﬁlieitly modified or set aside

under this sﬁbsection shall remain in full effect.

“(e) The Government or a person recelving a directive
reviewed under subsection (d) may file a vpeti.tion' with the.

court of review established under section 103 (b) for review -

of 'thé decision issued under subseetion (d) not later than

7 days after the issuance of such decision. Such court of

AR TR VAR, ¢ riinn
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review shall have juris'diction to- considef' such p’etitions

and shall promde for the record a wmtten statement of -

'vthe reasons for 1ts deCISIOIl On. petltlon for a ert of cer-

tloran by the Government or any person receiving such
dlrectlve the reeord shall be transmitted under seal to the.
Supreme Court which shall have Junsdlctlon to. review
sueh deClSIOIl . | |

(). Judlela,l proceedmgs under this. sectlon shall be .

“concluded. as expedmonsly as possible. The record of pro- -

c‘e'ed'ing's, including‘ petitions ﬁled orders granted ' and

. statements of reasons for de<31s1on shall be mamtalned '

- under security measures estabhshed by _the thef .Jnstlce'- '

of the United States in consnitation with the Attorney
General and the Director of Natlonal Intelligence. .

“(g) All pet1t1ons under this sectmn shall be filed

.'under seal. In any proceedings under this sectlon,. the

‘court shall, upon reqnest of the Governrn_ent, review ex

parte and in camera any Government submission, or por-

tione of a submission, which may include classified infor-

mation.

“(h) No 'ca,use of action shall lie in any court against

'any person for promdmg any mformatlon facﬂltles or as-

smtanee n aceordance ‘with a directive under this sectlon .
(1) A directive made or an order granted under thlS

section _sball be retained for a period of not less than 10




R = . T SR T I SR

12
13
14
15
S 16
Y,
18

19

20
21
22

23

24
25

. 2-_6'

 0AEAS®ASO7945xml . Discussion Draft . SEC..

9

years from the date on which such directix,'re or such order

is made

“USE OF INFORMATION ACQUDR,ED UNDER SECTION 102A
- “SEc. 102C. (a) Inforrnatmn aequired. from an acqui-

sition: conducted under section.. 102A ‘concerning any

‘ Umted States person may be used and dlsclosed by Fed-

eral ofﬁcers and employees without the consent of the

United States person only in accordance vv1th the mini- |

‘ mlzatlon procedures reqmred by section 102A. No other-
10-

wise prmleged commumcatlon obtained in accordance -

W1th or in Wolatlon of the prowsmns of section 102A shall

'lose 1ts pmvﬂeged character No information from an ac-

qu1s1t10n under sectlon 102A may be used or dlsclosed by
Federal officers or employees except for lawful purposes

“(b) Whenever ‘the Government mtends to enter into

‘evidence or otherwise use or disclose in any trial, hearing,

or - other- proceeding' in or before' any court, department,
officer, agency, regulatory body, or other authority of the
United States, against a person who was the target of,
or Who.se_commumc_atlons or. activities were subject - to, an
acquisition authorized under section 102A, any ‘-.informa— :

tion obtamed or demved from such acqmsxtlon the. Gov-

‘ernment shall prior to the trial,. hearmg, or’ other pro- .

ceedlng or at a reasonable tune prior to an effort to dis-
close or so use that mformatlon or submlt 1t in_evidenee,

notify such person and the cour.t_ or other authority in
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which the information is to be disclosed or used that the
Gove_rnment intends to so disclose or so use such informa—:
tion. -

{e). Whenever any State or 'politic'al' subdivision

thereof intends to enter into evidence or otherwise use or
‘disclose in-any trial, hearmg, or other proceedmg in or_
,before any court, department officer, ‘agency, regulatory
' body, or other authorlty of a State or a poht1cal subd1v1~ )
sion- thereof agamst a person Who was the target of, or -

: Whose commumcatlons or act1v1t1es were subject to anac- ¢
quls1t10n authorized under section - 102A any mformatlon. o
- obtamed or derived from such acquisition, the- State or po~
: ht1ca1 subd1v1s1on thereof shall notlfy such person, the
-eourt, -or other authority in which the.-mformamon_ls to-
‘be disclosed. or'us'ed, and the Attorney General that the |

State-or political subdivision.thereof intends to so disclose

or SO use. such-' information
“d)(1) Any person against Whom ewdence obtamed

or derlved from -an acqulsltlon authonzed under sectlon

' 102A is to be, or has been, mtroduced or othermse used»
~or dlsclosed- in any trial, hearing, or other ‘proceedmg_ n
~or before any court, department,. officer, agency, regu-

latory body, or other authority of the United States, a

State, or a political subdivision thereof, may move to sup-
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press the evidence obtéined ‘or derived from such aooiuisi— :
tion on the grounds that-—— : |

“(A) the mformatlon ‘was unlawﬁlﬂy aequlred

or
B “(B) the a,c(iuisition Wa.s. not properly mude m ,
conformity’ ‘with an-‘ . authorization - under section
1024. | S
' “(2) A person movmg to suppress ev1dence under

paragraph (1) shall make - such motmn before the trral

'hearmg, or other proceedmg unless there was no oppor- '

'tumty to make such a motlon or the person was not aware

of the grounds of the motion.

“(e) Whenever a eourt or other authorl‘cy is- notl_ﬁed

.‘_pursuant to subsectmn (b) or () of this section, or When- a

ever a motion is s ‘made pursuant to subseetlon (d) of this
section, or whenever any motion or request is made pursu-

ant to any. other statute or rule of the Umted States or"

'any State by a person Who was the target of, or Whose. -

‘communications or activities were subgect to an acqum—-

tion authorized pursuant to section 102A before any court
or other authority of the Umted States or any State—.
“(1) to diseover or obtam apphcatlons or orders

or other materials relating to an acqulsltlon author- |

ized pursuant to section 1;02A,,or |
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“(2) to dlscover obtam or suppress ev1denee or

: mformatlon obtamed or derlved from an acqu1s1t10n

authorized pursuant to seenon 102A,

the Umted States distriet court -or, Where the motion -

is made before another authorlty, the Umted States
district court in the same dlstrlct as the authonty,

shall notwithstanding any other law, if the Attorney.

General files an-affidavit under oath that disclosure ,

" or an adversary hearing would harm the national se-
+ . curity of the United States, ‘review in caniera'and ex

pa:rte the apphcatlon order, and such other mate—

nals rela,tmg to the acqulsmon as may be necessary

to determine Whether such . acquisition was lawfully -

- guthorized and _conducted. In making this 'de_ter-

| mination, the court may disclose to the person who

was the target of, or whose commnnieetions or ac-
tivities were subject to, an acc‘misﬁion 'authorized
pursua,nf to sectien .].'OZA, uhder. appropriate‘ secq—,
rity procedures and 'pretecﬁre orders, portions of .t-he
applicaﬁon, order, or other matérials relating to the

acquisition only where such disclosure is necessary

~ to make an aeeura,te determination of the legality of

the acqmm’mon

“(f) If the Umted States dlstnct court, under sub-

25 sectlon (e), determmes that an acqmsmon authonzed
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undér ‘section 102A was not lawfully ,euthorized or con-
ducted, it- shall, in accordance with the requirements of .

law, supp'resé the evideheelwhie_h was unlawfully olotain;ed- -

or derived"‘from the acqu'isi-tion or otherwise grant the mo-

tion of the person who was the target of or whose commu—

mcatlons or act1v1t1es were subJect to, an’ acqmsmon au-

thorlzed under section 102A. If the court determines that

such acqulsmon was' lawfully authorlzed and eonducted '

it shall deny the motion of the perSOn who was the target ‘

of or:whose communications or actmmes were sub;)ect to,

an acquisition authorized under sectmn 102A exeept to the

extent that due - process reqmres discovery: or disclosure.

“(g) Orders grantmg motions or requests under sub-

sectlon (£), decisions under this sectlon that an acqulsmon' ,

was not Iawﬁllly authorized or conducted, and orders of

the Umted States distriet court reqmrmg review or grant—"

' 'mg disclosure of apphcatxons orders or other matena,ls;

relatmg to an a'equlsltlon- shall be final orders and binding
upon all courts of the United States and -the several

States' except a United States court of appeals and the -

Supreme Court of the United States

“(h)(1) Federal officers Who aequlre forelgn intel-

]igence information under section 102A may consult with

Federal law enforcement officers or law enforcement per-

sonnel of a State or poﬁtica,l subdivision of a State (includ-
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1ng the chlef executlve officer of that State or poht1ca1 sub-
leISlOIl who. has the authonty to appomt or direct the '
chief law enforcement officer of that State or _pohtlcal sub-
division). to COOrdinate e.ffortS».to' investigate 61' pxlotaet
against— | - ' . ' - |
“(A) .a'.ctu'al or potential at.ta'ak or Oﬁﬁer .gfa‘vé
- hostile acts of a foreign pbwef or'al_a' agent. of a for-
-eign power; | _ ' |
“(B) sabotage mternatlonal terrorlsm or the
. mternatlonal prohferatmn of Weapons of mass de- '
struetion by a fore1gn power or an agent of a. foreign
power; or - .- )
‘ “(C) clandestine mtelhgence act1v1t1es by an in- -
telligence service or network of a foreign power or by
an agent of a fofaigh povsﬂzer.,' |

- “(2) Coordination authdriz‘ed under paragraph (1) .

'sha]l not pfechide the Cextiﬁcation -required. - by section

102A.. I
. “G) N othing in this section shall prevent the United

States from seékin_g pfdteétiire orders or asserting privi-

' leges ordinarily available to the United States to protect

against the disclosure 'Qf c‘la'ssiﬁed information.”.
:(b) TABLE OF CQNTENTS;f—The table of contents in

the first section of the Foreign Intelligence S'urVei']lanCe‘
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1 Act of 1978 (50 U.S.C. 1801 et seq.) is amended by in-
2 serting after the item relating to section 102 the following;

“102A. Authorization for acquisition of certain foreign intelligence mforinatmn .
“3102B. Directives relating to electronic surveillance and other aeqmsmons of

foreign intelligence information. .
“102C. Use of information acquired tmder sectxon IOZAJ’

SEC 4. LIAB]LITY DEFENSE ' _

(a) IN GENERAL —Notvnthstandmg any other prov1—
sion of law, and n additlon to the 1mmun1t1es prlvﬂeges
and defenses prov1ded by any other source. of law, no ac-
tion shall -l_1e or be ma,lntalned in any conrt, and no pen-

alty, -Sanetion, or other form of remedy or relief shall l)e

i\o 0 3O W AW

imposed by any court 'o"r' any other body, against 'a‘ny per-
10 son for the alleged provision to- an element of the- intel- |
-1'1 ' hgenee commumty of any mformatmn (mcludmg reeords
12 or other mfe_rmatlon pentammg to a .enstemer),- facﬂ;tles,
' 13. or any other .'ferm ef aesistanee during the period begin-
14 ning on September 11 12001, and. endmg on the effeetwe
15 date of tlus Act, in connection Wltl’l any alleged elassﬁied '
16 eommumcatmns mte]hgenee aet1v1ty that the Attorney _
17 General or a des1gnee of the Attorney General certifies,
18 in a manner eonsnstent W1th the proteetlon of state secrets, |
19 is, was, would be, or Weuld have been 1n_tended to proteet'
20 the United States frotn a terrorist attaek. This seetion.
2-1 shall apply to all eetions', claims, or proceedings pending
22 on.or after the effeetlx}e date of this Aetf:. |
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(b)' JURISDICTION.—Any action or. claim deseribed iii '

subsectlon (a) that is brought in a State court shall be

deemed to -arise under the- Constﬂ:utxon and laws of the

' Umted States and shall be removable. under sectmn 144:1

of title 28 United States’ Code

{e) DEFINITIONS —In this section:

(1) INTELLIGENCE GOMMUNITY —The term |

E “mte]hgenee eommumty’ ’ has the meamng gwen the .

1947 (50 US.C 401a(4)).

'(2) PERSON. —'——The term ~ “persoﬁ” has the
meaning given the term in section: 2510(6) of t1t1e
18, United States Code |

SEC. 5. USE OF INFORMATION

term in section 3(4) of the Natlonal Securlty Aet of

“Section 106 of the Foreign Intelhgence Surveﬂlance_ L

A.ct of 197 8 (50 U. S C. 1806) is amended— .

" (1) in. subsectlon (1)—— |

-msertmg commumeatmn and

(A) by’ stnkmg ‘radio commumcatlon and

" (B) by striking “contents mdieates"’ and -

' msertmg “contents contain sigmﬁeant, foreign
o ,intelligence infor;nati'on or'iiid_-icate”; and
" (2) by adding at .’dlet end the foﬂoﬁﬁng: |
(1)’ Nothing in this _eecti'cm shall prevent the United

States from seeking prdteetix?e orders -or asserting privi-
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1 leges ordinarily available to the United States to protectf )

2 aga‘inst the disclosure of el-assiﬁed information.”.

: 3 ‘SEC. 6. APPLICATIONS FOR COURT ORDERS.

4 .. Section 104 of the Foreign Intelhgence Surveﬂlance '
5 Act of 1978 (50 US.C. 1804) is amended—
6 ‘ (1) in subsectmn (a)———-
W by strlkmg paragraphs (2) and (11), |
3 - (B) by redesignating parographs (3)
9 . . through (10) as paragraphs (2) through (9), re-
| 1.0 , - spectively; _ )
11 | - (C) 1r1'paragraph (5)3’ as redes1gnated by
12 o subparagraph (B) of this paragraph by strlkmg '
13, “Jetailed”; . |
14 - (D) in paragraph (6), as redemgnated by . -
15 | subparagraph (B) of this parag'raph, in the
16 matter precedmg subparagraph (A)— | 4
17 o (@) by strlkmg “Affairs or” and msert-A '
18- ing’ “Affalrs,”, and . B
19 ‘ . (1 ) by strlkmg “Senate——— and msert~
20 | | '. | mg “Senate, or the D(_eputy Director of the -
21 . " Federal Bureau of Investigation, i des- -
2 'igrrated by the .Pres'i'den't_as a certifying of-

23 ficial




O:\EAS\EAS_O7945.)&M _ .Discussion Draft ' ' SL.C.
18

s

subparagraph (B) of this paragraph, by strﬂdng
 “statement of” and inserting. “listihg of”;

) subparagraph (B) of thls paragraph by addmg
.~ “and” at the end; and

(G) n paragraph (9), as redes1gnated by

R S - N T R R

o % and” and msertmg a perlod
10 . (2) by striking subsectlon (b); .
11 (3) by redesignating subsectrons (c) through (e)
N 12 . ,:’-:--—:.as subsectlons (b) through (d), respectively; and
13 . 1 (4) in paragraph (1)(A) of 'sub,sectlon (d), as ra-'
‘14 -designated by paragraph (3) .of this 'sﬁhseéﬁoh, by

- 15 ‘striking “or the Director of National Tntelligence” |

16_' " and ihsérﬁng’ “the Director of National Intelligence,
17 - or the Director of the Qentral 'Inte]].i-gence.Agene}? 7.
i8 sEc.7. ISSUANCE OF AN ORDER. | | - '
19 . Section 105 of the Forelgn Inte]hgence Surveillance
20 Act of 1978 (50 U.S.C. 1805) is amended—

21 (1) in subsection (a)—

2 (A) by strﬂcing-paragraph (1); and
23 © .. (B) by vedesignating paragraphs (2)
24 . thr-augh' (5) as paragraphs (1) through (4), re-

- 25, spectively;

 (E) in :p'aragraph (7 ),< as 'redgsignated,by-

(F) in. paragraph (8), as redesagnated by :

~ subparagraph (B) of this paragraph by str1k1ng | :
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(2) in subseetmn (e)(l)———
(A) - subparagraph (D), by addmg and”
| at the end _ ‘
(B) in subparagraph (E), by strlkmg
_ and” and msertmg a period; and
~ (C) by striking subparagraph ;-
(3) by striking’ subsection (d); |
(4) by rede51gnatmg subsections. (e) through (1)
as subsectlons (d) through (h), respectively;
- (9) in subsectlon (d), as redes1gnated by para—
| graph (4) of thJs sectlon-—— '

'(A) in paragraph (1), by strlkmg “120

days” and inserting‘""l year”; and
(B) by amending paragraph (2) to read as.
follows: S

“(2) ‘Extensions of an ordei' isSued under -this title

‘may be granted on. the same basis as an original order

upon an appliea‘tioh for an extension and new ﬁndmgs :

made in the same' manner as required .for an ofiginal order
and may be for a pemod not to exceed 1 year ’;

(6) by amendmg subsectmn (e) as redes1gnated

by paragraph (4) of this section, to read as follows: .

“(e)(l) Notvvlthstandmg any other prowsmn of this

title, the Attorney General may authorize the emergeney
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1 ‘employ'ment of el_ectronic surveﬂlanee' if the At'tomey Gen- -
-2. eral— . | B
3‘-'. | “(A) determmes that an emergency s1tuat10n
4 exists Wlth reSpect o the employment of- electromc'
"AS_ : surveﬂlance to obtam forelgn mtelhgence mforma—,
-6 .thIl before an order authorlzmg such surveﬂlanee'
7. can Wlth due thgence be obtamed
'8 - “(BY determines that the faetua.l ba81s for = |
9 issuance of an order under thls title to approve ‘such
10 electronic surveﬂlanee emsts | B |
1-14 “(C) mfo_rms 2 Judge havmg :}unSd.'lCthIl under -
12 section 103 .at the tune of such authonzatlon that
' 1.3 : the dec1sron has -been ‘made to employ emergenoy‘ )
14 electronic sm'vei]lanee and - |
15 | “(DYy makes an appheatlon in aceordanee W1th
16 .thlS title to a Judge having Jur1sdlct10n under seetlon
17 1103 as soon as praotlcable but not later than 168 -
_18 . hours after the Attorney General , author;zes ‘such
19 ‘.surveﬂlance o
) 20- “(2) If the Attorney General authorlzes the emer-
. 21 gency employment of electromc surveillance. under para-

graph (1), the Attorney General ‘shall require that the

vnfnmrmzatlon procedures requlred by this tltle for the'

issuance of a judicial order be followed.
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“(3) In the ébgence of a judicial order approving such

electronic . surveillance, the. surveillance shall terminate

when the information sought is obtailred,: -when the appli-

cation for the order is‘denied or after the expiration of '.
168 hours from the time of authorization by the Attorney .
General, which ever is earhest ‘ ' |

“4) A demal of the a,pphcatlon made under thls sub-' |

8 sectmn may be rev1ewed as provlded in section 103

| C“5) In- the event. that such apphcatlon for approval

1s demed or in any other case Where the electrome surveil- -

lanee 1s termmated and no order is issued approvmg the .

12
13

14 .

s
16
17

I8
19.

20

21

22

23
Lo24
s

suweﬂlance no mformatmn obtamed or evidence derived
from such smveﬂlance shall be received in ev1dence or oth—
erwrse disclosed in any trial, hearmg, or other.proceedmg

in or before any court, grand jury, department, office, '

agency, regulatory body, 1eg1s1at1ve committee,. or other

authority of’ the United States a State or political sub- -
division thereof, and no mformatlon coneermng any

United States person aoqmred from such surveﬂlanee shall

. subsequently be used or disclosed in any other manner by

Federal officers or employees without the consent of such
person, except vv1th the approval of the Attorney . General_
if the information is significant foreign mte]hgenee infor-
matxon or mdlcates a threat of deathor serious bodily .

harm to any person -
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1 -, “(6) The Attorney General shall assess cérﬁp]iaﬁce
2 with the requirements of i)aragraph (5)'.’5- o
3 (7) in subsectlon (h) as rede31gnated by para~ -
4 gaph (49— |
'  5 (A) by strlkmg ‘a, W1re or” and 1nsertmg -
6 “an’’; and '
7 (B) by striking “physmal search’” and in-
8 .'sertmg “physmal search or in response to  eer-- _ |
9 ' txﬁeatlon by the Attorney General or a demgnee
10 ‘ - of the Attomey ‘General® ‘seeking information,
“11 o '.faelhmes or assmtanee from such person under_ o o
12 sectmn lOZB” and |
'.1.3 . (8 by adding at the end the followmg )
) 14 (1) In any case in which the Government makes an

15 'apphcatmn to a ;)udge under this title to eonduct electrome'

16 surveillance mvolvmg commumcatlons and the Judge
17 ‘grants such apphcatlon upon the request of the apphca,nt
18 the judge shall also authonze the installation and use of
19 pen regwters and trap and trace devmes and direct the.
20 | dlsclosure of the information set forth in section 402 (d) (2).

21 such information shall not be _s_ubJect to minimization pro-

22 cedures.”.
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1 SEC 8. AMENDMENTS FOR PHYSICAL SEARCHES

2
3
4
5.
-.6'_
, .
8
9

11

12

S13

14

15
16"
17

.‘18. -

19

20
21
22

23
24

S

(a) APPLICATIONS ———-Sectmn 303 of the Fore1gn In-:
te]hgence Surveﬂlance Act of 1978 (50 U.S.C. 1823) is -

amended———

(D subsection (@—
* (A) by striking pa;ragraph (2), |
B) by rede&gnatmg_ _p.arag,r,aph's' " (3)

| through (9) as paragraphs (2) through (8), re-

'speetwely, o

-(C) in paragraph (2), as redes1gnated by .

. subparagraph (B) of this paragraph by strkag
"‘detalled-” ‘ o

PR e

- (D) in paragraph (3)(C) as rede51gnated
by subparagraph (B) -of this paragraph by in- |
serting “or is about to be” before owned” |

- (B) in paragraph (6), as rede51gnated by '

subparagraph (B) of this paragraph in. the mat-
< 'ter precedmg subparagraph (A) '

(@) by striking “Affan's or’” and msert- A

mg “Affalrs, ; and
(ii) by stmkmg “Senate—— and insert-
| 1ng “Senate, or the Deputy Dlrector of the -
Federal Burean “of Investigation, if des-
ignated by the President- as a certifying of— .

'ﬁcial——'-".’.; and
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. Dlreetor of Natlonal Inteﬂlgenee” and msertmg “the
Director of Natlonal Inte]hgence or the Director of
" the Central Intelligence Agenoy’

' amendedf-—

" (1) in subsection (a)—

(A) by strlkmg paragraph (1)

(B) by redes1gnatmg paragraphs (2)

spectwely, and -

(C) in paragraph (2)(B), as rede31gnated'

by subparagraph (B) of this, paragraph by in-

sertmg ‘or is about to be” before “owned”

- (2) by amending- subsectlon (e) to'read’ as fol-.

lows:

: “(e)(l) Notmthstandmg any other provision of thlS. .

tl’cle the Attorney General may authorize the emergency
employment ofa physwal search ]f the Attorney General——
| “(A) determmes that an - emergency - s1t11at10n
exists with - respeet to the employment. of a physmal

search to obtain fore1gn mtelhgenee information be-

fore an order authorxzmg such physical search can

Wrth. due _d;hgence be obtamed,

(@) m subsection (d)(l)(A) by striking "‘or ‘the |

(b) ORDERS —Qection 304 of the Foreign Intel—
ligence Surveﬂlance.Aet of 1978 (50 U.8.C. 18,24) is

through (5) as paragraphs (1) through (4), re-
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.tlon procedures ‘required by this fife

o 25 ‘
“(B) deterrrﬁrres that ‘the factual basis 'for‘ ’
1ssuanee of an order unden this title to approve such

- physical search exxsts, V |
| (8 mforms a Judge havmg 3unsdlct10n under'
section 103 at the time of such authorlzatmn that -
: ': the deeisiondhas been. made to employ ari“emergehey, ,
phys1cal search and | o
*4(D) makes.an appheatlon in accordanee with
thls title to a Judge havmg JurlSdlCthIl under seetlon ~

103 s’ soon as ‘practicable, but not more than 168

O el

hours after the Attorney General authonzes sueh
 physical search. .
“(2) If the Attorney General authorizes the emer-
geney employment of a physical seaa'eh umder paragraph.
(1) the Attorney General shall requite tha:t the minimiza-
fﬁi’*fiﬁé fssuance of

a JudlClal order be followed

| . “(8) Tn the absence of a JUdlC],a:l ord:er" appreving such

‘physical search, the phys1cal search shall terminate when

the information sought is obtained, When the appheatmn
for the order is denied, or after the exp1rat10n of 168 |
hours. from the tlme of authorization by the Attomey Gen— )
eral Whlehever is earhest

“(4) A denial of the apphcatmn made under th1s sub-

ectlon may be reviewed as provided in seetlon 103.
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“(5)(A) In the event that such apphoatlon for ap-

proval 1s demed or in any other case where the physical
search is- termmated and 1o order is issued approvmg the
physmal seareh no. mformatlon obtained or evidence de- .
rlved from such’ physxca.l search shall be reoelved in evi-
dence or othervnse dlsclosed in any" trla.l, hearing, or other '
proceedi’ng in’ or before any court grand jury, departndent '
ofﬁce a,gency, regulatory body, leglslatwe comnnttee or

other authonty of the Umted States, a State, or pohtlca.1~ |

SllblelSlOII thereof, and no- information concerning any -

United States person aoquired'froxn such physical search

shall’ subsequently be used or dlsolosed in any other man- -

ner by Federal officers or employees without the. consent

-of such person, exeept with the approval of the Attorney

General if the information is significant foreign intel- -

ligence information or indicates a threat of death or seri-

ous bodlly harm to any person.

“(B) The Attorney General shall assess eomphanee

-with the reqmrements of subparagraph (A)

(e). CONFORMING AMENDMENTS —The Forelgn Intel- -
hgence Surveillance Act of 137 8 (50 U.S.C. 1801 et seq.),
is amended—— |

(1) in sectxon 304:(a)(4:) as redesxgnated by

subsectlon (b) of this sectxon -by strlkmg -

“303(&)(7)( Y’ and 1nsert1ng “303(&)(6)(E)”




' ‘o:\EAS\EAso7-94'5.m1 Discussion Draft. ’ SLC.
I (@ i section 305(k)(2), by striking
“303(a)(7)" and inserting “303(a)(6)" |

. SEC. 9. AMENDMENTS FOR EMERGENCY PEN REGISTERS o

2
3.
4 AND TRAP AND TRACE DEVICES. '
5 Seet1on 403 of the Forelgn Intelhgence Surveﬂlance
6 Act of 1978 (50 U.S.C. 1843) i amended— |
7 (1) in subsectlon (a)(2) by striking “48 hours '
8 and inserting “168 hours and "
9 _ (2) in subsectlon (c)(l)(C) by strlkmg “4.8
10 - hours” and msertmg “168 hours
11 SEC:10. WEAPONS OF MASS DESTRUCTI(-)I\_I L
12 (a) DEFINITIONS-——— ' |
13 (1) Formien Powsr.—Subsection (a)(4) of sec-
14 tion 101 of the Forcign Intelligence Surveillance Act
15 of 1978 (50 UST. 1801(2)(4)) is amended by in-

16 . serting “or the interoational pro]ifefatiou of weapons .
17 of mass destruction” after “international terrorism”.
| 18 - (2) AGENT OF A F03.EIGN ‘POWER.—Subséction
.19 (1) of such section, as amended by section 2 of
20 this Act, is amended— |
21 (A) in subparagraph (C), by stmkmg ‘or”
22 | at the end; and |

3 (®) by addmg at. the end the follovnng
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o (BY engages n 't'he.ir_.f‘cernationa,l prolifera-
‘tion ofdweap-ons of maes destruction, or Aa'otivi- .
: tles in preparatxon therefor or

“(F) engages in the mternahonal prohfera—

- tion of Weapons of ‘mass’ destruction, or act1v1— -

 ties in preparatlon therefor for or on beha}f of '

a forelgn power or

(3) FOREIGN MELMGENCE INFORMATION—-——

Subsectlon (e)(l) (B) of such sectlon is amended byv
'strlkmg' ‘sabotage or international terronsm” and

msertmg “sabotage mtematmnal terronsm or the

international prohferatmn of “weapons . of mass de-
struetlon . |

(4) TERM.——Such.'section,_ as amended by sec:

. tion 2 of this Act, is ‘amended by inserting after sub-

. section (0) the following:

“lp) ‘Weapon of mass destruoﬁion’ means—

“(1) any destructwe dev1ce (as such term is de-

fined in sectlon 921 of tltle 18,. Umted States Code)
that is mtended or has the eapability to cause ‘death - - |

or 'semous bodﬂy mJury to a;s1g1uﬁoant number of

people ' . ‘ |
“(2) any Weapon that is demgned or mtended )

' ,cause death or serlous bodlly mgury through the re--.



-y e

OABAS\EAS07945.xml Discussion Draft = SLC.

1

f 10
1
13

14

15
T 16
17

18

19 - ‘

20

21"
22
23

2
3
4
5
6
7
8
9

29
lease, dissemination, or impact of toxic or poisonous
chemicals or their precursors; -

“(3). any -weapon involving abiological agent,

toxin, or vector -(as those terms are'deiined in. sec-

: l'thIl 178 of title 18, Unlted States Code), or |
“(4) any ‘weapon that is des1gned to release ra- -

diation - or radioactivity at a ‘level- dangerous. to
-huinan life.”. - _4
A (b) USE oF INFORMATION — _
_ 1) In GENERAL. -——Section 106(k)(1)(B) of the :
" Foreign Intelhgence Surveﬂlance Act of 197 8 (50
- USC, 1806(k)(1)(B)) is amended by striking “sab-

'otage or mternational terrorism” and msertmg sab- '

otage, international terrorism, or the international

proliferation of weapons of mass destruction”.

o 2) PHYSICAL _ ~ SEARCHES.—Section. |
305()(1)(B) of such Act (50 U.S.C. 1825(k)(1)(B))

is amended by striking “sabotage or .intei'naitional

terrorism’’ and inserting “sabotage, international

| terrorism,. or the interriaiiiorial proliferation of weap-
~ onsof mass destructiori”. | |
SEC. 11. DESIGNATIONOF JUDGES.

© Section 103 of the Foreign Intelligence Siii'veﬂlarice

24 Act of 1978 (50 U.S.C. 1803) is.amended in- subsection
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1 (a), by msertmg “at 1east” before “‘seven of the United

2 States judieial cn'cul

3. SEC. 12. TECHNICAL AND CONFORMING AMENDMENTS

5
. 6
.'-7
8
9

10
11

12
‘ 1-3_

14
15

16

17
18
19

20
2

22

23 -

24
25

The Forelgn Intelhgence Surveﬂlance Act- of 197 8
(50 U.S. C. 1801 et seq.) is amended——
- (1).in section 103(e)—<— :

_(A) in paragraph (41)-., by - stnkmg
“501(f)(1)” and msel.'tmg. “102B(d) or
501(£)(1)"; S

(B)‘ “in paragraph* (2)', ~ by »strildlvlg_.

“50Lp(1)”. and inserting “109B(d) or

501(f)(1)”;
(2) in sectlon 105——
(A) in subseetlon (a)(4), as redes1gnated |

by section 6—

( ) by strlkmg “104(&)(7)(E)” and in-
serting “104(a)(6)(D)” and | |
(i) by striking "‘104(d)” and inserting
' “104(0)”
(B) in subsectlon (c)(l)(A) by stnkmg
‘k104(a)(3)” and msertmg “l04:(a)(2)”,~ o

©(8) in section 106—

(A) in subsection. (j), ‘in " the fnatter pre- -
ceding paragraph (1), by striking “105(e)” and

inserting “105(d)"’; and
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(B) in subsection (K) @), by strﬂ{mg
“104(a)(7)(B)” and inserting «104(a)(6)(B);
wd o |
(4) in ‘s-ection' 108.(.-3)'.(2),(.(:)), “'by.. striking
“105(f)” and 1nseftmg “105(e)”. |

, SEC 13 EFFECTIVE DATE

(a) IN GENERAL. ——Except as otherwise prowded in

‘thls Act the amendments made by thls Act shall take ef-
' fect 90 days after the date of the enactment of this Act.

(b) PENDING ORDERS. ——-—Notvvlthstandmg any- _other
proY}-sion- Pfjhls A t any. order in efi'ect on the date of
enactm‘e;xt' of thls Act issued under the” Forelgn Intel—
hgenee Surveﬂlance Act of 1978 (50 U. S C. 1801 et seq.)
shall remain in effect untll the date of expiration of such

order, and at the request of the applicant, the court estab-

lished under section - 103(a) of such Act (50'~ U.S.C.

1803(&)) may reauthorize such order if the facts and cir—

cumstances continue to Jus’mfy 1ssuance of such order

'under the provisions of the Forelgn Inte]hgence Surveﬂ-

lance Act of 197 8, as in effect on the day before the effeo—
tive date of thls Act. The court estabhshed under section
103(a) of sueh Aet shall extmgmsh any such order at the

request of the appheant. _
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1ST SESSION

'110TH CONGRESS ' S
N,

: To provide for an. authorxzatlon of an order to collect forelgn mtelhgence

for targets reasonably beheved to be located outsxde of the United States

e e e s

IN THE SENATE OF THE UNITED STATES

- introduced the followmg bill; wlneh was read twwe
‘ and referred to the Cozmmttee on

[\L IS]]LJ;

To prov1de for an authonzatmn of an order to collect foreign

S

\boo'\l'o\m.p.w R

‘intelligence. for targets reasonably beheved to be loeated

outside of the Umted States

Be 1t enacted by the Senate a'nd House of Representa—
tives of the Umted States of Americe m Congress assembled .

SECTION 1. SHORT TITLE.

This Act may be cited as the .[-:“ o  Act

of 20077,

SEC 2. PURPOSE

The purpose of this Act is to pr0v1de for an author- S

1zat10n of an order to collect forelgn mte]hgence for targets
reasonably believed to be located outside of the United
States. . | '

[ N
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SEC. 3. ADDrfIONAL PROCEDURE ‘FOR AUTHORIZING CER;' "
TAIN 'ACQUISITIONS OF FOREIGN INTEL-
LIGENCE INFORMATION | . |
The Forelgn Inte]hgence Surveﬂlanee Act of 1978 -
(50 U.S.C. 1801 et seq) is amended by stnkmg sections
105A, 105B, and 105C and msertmg _the follovnng. '
“CLARIFICATION OF SURVEILLANCE OF 'PEESO,NS
| | 'OUTSIDE THE UNTTED sratES

- “SEC. 105A. NotWithstanding any other'provision of

‘ thlS Act nothmg in the definition of electronic surveﬂlance

under section 101(f) shall be construed to. eneompass sur- :

veillance directed at a person reason_ably Believed to be 10~~._

. cated outside of the United States.

“ADDITIONAL PROCEDURE FOR 'C_OURT APPROVAL FOR
AUTﬁORIZING CERTAIN ACQUISITIONS. OF FOBEIGN .
INTELLIGENCE INFORMATION I
“SEC 105B (a) The Attorney General upon the au-

thonzatmn of the Pres1dent may apply to a Judge of the

court estabhshed under sectlon. 103(3,) fpr an ex pa;'te .

order, or an extension of an order, authorizihg the Govern;

ment to acqun-e fore1gn mtelhgence mformatlon con-

-cernmg a person reasonably beheved to be outS1de the
‘ __Umted States for a period of not more than 1 year, in-

AaecOr»_danjee‘ with this section.




OAHENHEN07G505ml . Discussion Draft -+ " sLe.

3

' “(b)(l) An apphcatlon for an order, or an extensmn '

of an order submltted under subsectlon {a) shall in-

-“(A) the’ 1dent1ty of the Federal ofﬁcer malnng' E

the apphcauon |
| “(B) 4 written certlﬁcatl()n made under oath by B
 the Attorney General that—- '

' “(1) there are’ reasonable procedures in.

-place for determmmg that “the- acquls1t1on of‘ .': '
'forelgn mtelhgence information under thls sec-
tlon concerns a person reasonably beheved to be‘

located outs1de the Umted States

“(u) there are reasonable procedures in

place to audlt the mplementatlon of the proce- -

" dures descrlbed in clause (i), to achieve the ob- :

Jectwe descnbed in that cla.use
“(111) the acqu;lsmon will not constltutef-
electronic surveillance; - o |
| “(1v) a mgmﬁcant purpose of the acquisi-
tlon is to obtam foreign 1nte1hgence mforma—
tlon; | o
'.“(v) ‘the. mi‘nirnization.- pro.cedures to be
used udth re'spect to such acquisition meet the
definition. of minimiZation procedures under sec-

tion 101(h); and
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4
1 “(vi) the aeqdisition invhlves obtaihing for-
2 | ergn mte]hgence mformatlon from or with the
, 3 | : 'ass1stance of a. commumcatlons service: pr0v1der
: 4 ' custodlan or other person (mcludmg any ofﬁ-‘ .
5 -' ~ cer, employee agent or other speeﬂied person of
l6. ' ' such servme prov1der custodlan, or other per- -
A son) who has access to commumeatlons either
8 ' as they are- transmltted or while they are'
-9 | stored, or equlpment that is bemg or may be'.
10 -used to transmlt or store such commumcatlons
17 0) a general descrxptlon of the nature of the |
| 12 ) fore1gn mte]hgence mformatmn sought and
13 “(D) a general statement of the means by
l14 which. the acqmsmon wﬂl be effected.
15 “(2)(A) An application for an. order or an extension
16 of an order submltted under subsection (a) shall not be
‘17 requlred to 1dent1fy—— | .
18 4(i) the person against Whom the acqms1t10n
19 will be dlreeted or
20 “(11) the specrﬁe fac1ht1es places, prermses or
21 property at Wthh the acqmsmon will be dtreeted or
22 eorrdueted.
-'23 . “(B) In’ describing the ‘purpose of an aequis-ition '

24 under paragraph (1)(B)(v) or the nature of the foreign

25 mtelhgence mformatlon sought under paragraph (1)(0),
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no. particularization is reqliired and a general statement
of the general oategory of foreigri intelligence information
shall be- cons1dered sufficient.

() The minimization procedures descnbed in para-

' 4graph (1)(B)(v) shall not reqmre mdmdua.hzed showmgs

‘regarding facﬂltles locations, plaees or persons

“(c)(l) Notmthstandmg any other promsmn of law, _

a ,]udge conmdermg an apphcatlon for an order or an ex- "

tens1on of an order, submltted under subsectlon (a) shall
approve such appheatlon if the judge determines that the
Attorney General’ certlﬁcatmn under subsection

(b)(l)(B) is not clearly erroneous.

“(2) A Jndge approving an appheatlon pursuant to

' paragraph (1) shall issue an order that—

* “(A) authox"izes_the'acqudsition as requested;.
“(B)' directs the applicant to follow the proce- -

'dures referred to in subsection (b)(l)(B)(l) and the
mmumzatlon procedures submltted by the apphcantA |
Q) at the request of ‘the applicant, reqmr.es a. '
sp‘eciﬁed Ieornm‘unications service provider, custodian,
~ or other specified person to furnish the apphcant
,forthmth with all mformatlon faeﬂraes or techmcal
~ assistance necessary to accom-phsh_the acquisition in |
a menner that will.-proteet the secrecy of the acquisi- -

tion and prodice a minimum of interference with the
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.6 -
services tbat provider, custodian, or otb'er person is -
| providing; and o Y
| ,“(Dj at the request of _tbe applicant, requires
such communie_aﬁons;prouider, eustodia,n, or other
spe_eiﬁe‘d person to maintain under security proce- |
dures apprOVed bjr the Attorney General and the Di- |
) rector of Natlonal Intelligence any records ' con-
""cermng the aeqmsmon or the ald furnished that
such person wishes to mamtam

. “(3) An apphcauon for an extensmn of an order

14
15
16

IRV
18
19

20

2

22

23

24
25

1ssued under t}ns section sha]l contam a desenptlon of the
mlmrmzatlon procedures used by the Government. .

' “(d) The Govermnent shall compensate, at the pre- .
vaﬂmg rate a person for promdlng -information, facilities,
or assmtance pursuant to an-order of the court under this
section or pur"suant toa directive: under seetlon 105C
‘ “(e)(l) Notvnthstandmg any other prov181on of law,
no actlon, elalm or proceedlng shall lie or be mamtamed, '_

n any court or before a judge or justice, or in'an admmls—-

' tratlve body or before any member thereof and no penalty,

sanction, or other form of remedy or relief shall be im-

-posed aganxst any person for provid'jng any information,

-f:’acﬂltles or ass1stanee mn aecordanee with an order 1ssued

under thlS seetlon or a directive 1ssued under 105C. Any

such act1on clalm or proeeedmg that 1s brought na court '
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7
of a State dlStI‘lCt or ‘territory shall be deemed to arise

under the Constitution and laws of the Umted States and

shall be removable pursuant to _sectmn 1441 of t1tle .28,. |

. Umted States Code

“(2) No law enacted after the date of enactment of

this sectlon shall be construed to repeal modlfy or super—

‘sede this subsection unless. such law speclﬁcahy refers to -

this subséction and states that it repeals, modifies or su- |
persedes this subsectlon 3 .

“(f) An order granted under thJ.S sectlon and a-direc-

tive made under sectlon 105C sha]l be retamed for a pe— - . h '

riod of not-less than 10 years ﬁom the date on Whlch such -
order or dlrectlve is granted or made | |

“g)(1) If a judge of the court estabhshed under sec-

© tion 103(a) demes an apphcatlon for an order under th1s

section; such Judge shall prov1de unmedlately for the

i record a ertten statement of each reason for the Judge S

decision and, on m_otlon of -the Government, the record

- shall be transmitted, under ‘seal, to the. court of review

' established ander section'103 (b).

“(2) The: Government may appeal any denial of an
application submitted under this section t0 the~court es-

tablished under section 103(b). I such court determines

‘that the denial Wasfprop.erly entered, the court shall imme-

 diately provide for the record a written statement of each
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reason for its decision, and, or petition of the Government,

.for a writ of certiorari, the record shall be transmitt'ed
vxmder seal to the Supreme Court of the Umted States

' Whlch shall have Jlll‘lSdlCthl’l to review sueh dee1s1on

"‘(h) The Government'may continue any acqursl-tion :
during the pendeﬁey of consideretii_)n of an’ epplic&tidn for
an order or an extension of an order submitted under this

Séctior'i and any ‘appea,l prdcess‘ ineludjﬁg the period‘dur-'

.mg which a petltlon for it of certiorari may be pendmg E

and the perlod of any revlew by the Supreme Court of
the United States ‘

P s Lol a LRt

IMMEDIATE AUTHt)i%iZATION OF GI;:RTA]N ACQUISITIONS
OF FOREIGN H\TTEHJGENCE INFORMATION ‘

“SEC 105C. (a) Notmthstandmg any other prov131on

of law, the D1rect0r of Nat1onal Intelhgenee and the Attor—
ney- General may, under circumstances in Whlch the Attor- '
ney General mtends to- file an appheatmn under sectmn"
105B, prior to the subm_lsswn of such appheatron author-
ize the immediate aequlsltlon of foreign rnte}hgence ‘nfor-
mation correernihg a person reasonably believed to be out- ;
side the United States if the Director of Nationall Ifrt;e’l—
ligence ,ahd the Atto_rney 'Gen:erel make a eertiﬁeation in
accordance with ‘s‘ecti,o.ri IOSB(b)(l)-(B') “and dete_rmine
that it is in the'inte’rest of the natiorral-security to begin -
the acquisition of forelgn mtelhgence information prior to

the entry of an order
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b)) IE the Direetor of National Iiltelligeriee and

-the Attorney General shall—-—

“(A) transmit as soon as praetleable under seal

sectlon and -

' such acqursmon to such court not later than 90. days‘

’ after the date of the 1mt1at10n of the acqmsmon
"‘(2) A certlﬁcatlon transnutted to the court estab—

lished under section 103(_3,), pursuantsto paragraph (1)(A) .
Aof this subsection shall be- mairltained under security

| measures estabhshed by the Chief Justlce of the United |

States and the Attorney General in consultation with the

.,Dlreetor of N ational Inte]hgence and shall remain sealed

except upon motlon of the Government.

“(c) A certification under subsectlon (a) is: not ré-

qulred to identify—

“(1) the person agamst Whom the acqulsltlon

: Wﬂl be directed; or

- Y(2). the spee1ﬁe facilities, plaees‘,, premiées, or .

".'prope'rty at which the acQuisitien of fereign intel-

_. ligence information will bé directed or conducted.

the Attorney General a.uthonze the 1mmed1ate acqmsxtlon'

of forelgn mtelhgenee mformatlon under subseetmn (a), T

] ~_t"o the eourt estabhshed undex_f,sectlon 103~(a), a copy. ,.

“of a eeftiﬁcation made under subsection. (a) -of this "

o “(B) subm.lt an apphcatlon for the approva.l of
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“(ay Wlth respect to an authonzatlon of an- acquisi-
tion under this sectlon the Attorney General may direct
a specified. commumcatlons service promder custodlan or
other spec1ﬁed person to—

“(1) furnish the G'rovernment forthwith Wlth all .'
h 'mformatlon facﬂltles or technical ass1stance nec-
' essary to accomphsh the acqulsmon in a manner L
R that will protect the secrecy of the - acqms1t10n and |

: produce a minimum of mterference W1th the serv1ces'

‘that prov1der, custodlan or other person 1s pro- "

vxdmg, and

“(2) mamtam under securlty .procedures ap—'

' proved by the Attorney General and the Dlrector of

Natlonal Intelhgence any records concernmg the ac-
qmsﬂnon or the aid furnished that such person msh—

- ‘es to maintam. . |

“(e)(l)' A person receiving a directixfe issued: under

| subsectmn (d) sha]l comply with such a d1rect1ve

' “(2) In the case of a fallure to comply with a dxrectlve -

issued under subsectlon (d), the Attorney General may in-

‘voke the ald of the court estabhshed under section 103(a)

to compel comphance with the dlrectlve and the court :
shall issue ‘an. order requmng the person to comply Wlth. .

the directive. Failure to obey an order. ‘of the court 1ssued'
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under this 'subseot-ion may be punished by the 'eourt as

contempt of court , A '

“(3) Any ‘process under this section may be served
in any Judlelal dlstmct in Whlch the person may be found

“(f) The G‘rovernment may continue any acqmsmon'
under this section, and aly directive shall remain in foree, ‘
durmg the pendency of cons1derat10n of an appheauon.

submltted under section 1056B and any appeal process in-

tloran may be pending and the period of any rev1ew by

'the Supreme Court of the Umted States

N “REPORT 'ro CONGRESS

,.“SE(..J,.: -105D. (a) Not later than 6 months after the
date of enactnaent of this section, and every 6 rnonths
thereafter the Attorney General shall mform in a manner
conmstent with the national seounty, the Seleot Comnnttee
on Inte]hgence and the Comrmttee on. the J ud101ary of the -

Senate and the Permanent Seleet Commlttee on Intel—

hgenee and the Comrmttee on the Judlclary of the House

of Representatlves concermng aequ1s1t1ons under sectlon
105B or 105C durmg the prewous 6-month period.
“(b) Eaeh report made under this section shall in- .
clude— ' |

“(1) a description of ttie incidents of non-com-

pliance with an order _issued wnder section 105B or

cludmg the penod during Whleh a petltlon for writ of cer-' .
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1 a djrective is'sued by the'Attorney G‘renerel under seC-'-
2 tlon 105C(d), to mclude—- ‘ | |
3 “(A) mc1dents of noneomphance by an ele- ‘
4 . ment of the mtelhgenee community (within the
S5 ‘meamng of section 3(4) of the Natlenal Secu-
6 rlty Act of 1947 (50 U.S.C. 4:01&(4))) with
7 | gmdelmes or procedures estabhshed for deter-' ,
8 mmmg that the acqmsmon of forelgn intel-
9 ligence authorized by the Attorney General and
e 10 : - Director of Natlonal Intelhgence concerns per-
. 11 sons reasonably believed to-. be out81de the
12 . United. States; and ' | |
13 - “(B) incidenté of nohcornpliance by a spec-
B 14 ified person to whom the Attorney General
| 15 . | issued a dJrectlve under sectlon 105C; and
| 16 A “(2) the number of certlﬁcatlons and dJrectives
17 . 1ssued under sectlon 1050 during the reportmg pe-
18, R r10d . . '

19 SEC 4. TECHNICAL AND CONFORMING AMENDMENTS

20 (a) IN GENERAL. —Sections 4 and 6 of the Protect

21 America Act of 2007 (Pubhe Law 110——55) are repealed

2 (b) FOREIGN INTELLIGENCE SURVEILLANCE ACT OF

231978 —
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(1) IN GENERAL.—Section 103(e) of the For:
elgn Intelligence Survelllance Act of 1978 (50
U. s C. 1803(e)) is amended— -
(4) i paragrapﬁ (1), by ‘:'stri.king‘
“105B(h) or”; and o

. (B) in paragraph (2), by~ sﬁ'iking
“105B(b) or” -

(2) TABLE oF CONTENTS -—.-The' table of con--
tents in. the ﬁrst section of the Forelgn Inte]hgence
Surveﬂlance Act of 197 8 (50 U S.C. 1801 et seq)
s amended by strlk:mg the’ 1tems relatmg to sectmn

105A, 1058, and 105C and msertmg the fo]lowmg: _

“Sec. 105A. Clarification of survelllance of persons outside the United States.,

“Sec. 105B. Additional procedure for-court approval for authorizing certam ac-

quisitions of foreign intelligence information.
“See. 1050 Immediate authorization of certain acqulsmons of forexgn intel-
: Ilgence information. .
“See. 105D. Report to Congress.”.

SEC. 5. EFFECTIVE DATE TRANSITION PROCEDURES

(a) EFFECTIVE DATE —Except as otherwise promded .

in this Act, this Act and the amendments made by this

Act shall take effeét On'_«the day affer the date of .enact-

ment of this Act.' " | |
(b) TRANSITION _PROCEbﬁRES;%

(1)- EXISTING ORDERS AND EXTENSIONS OF OF-

DERS.}—thvvifhstanding an-y' other provisioh of this

Act, any order n éffecf on 'ihe date of-enlactment of

this Aet-iséued pursuant to the Foreign Intelligence




O© 00~ & v hH W N

R O 0 = © v o T & & & W N = o

| OAHEN\HEN07G50sml  Discussion Draft . SLC

‘ 14 - .
Surveillance Act of 1978 (50 U.S.C. 1801 et seq.)

shall remain in effect untll the date of expiration of -

_ such order, and at the request of the apphcant the‘

eourt estabhshed under sectlon 103(&) of such Act -

(50 U.8.C. 1803(&)) shall rea,uthonze such order ‘as

~ lohg as the facts and elreumstanees contmue to jus-

tify 1ssuanee of such order under the prowsmns of

‘ .the Forelgn Inte]hgence SurVeﬂlanee Act of 197 8, as
' _m effect on the day before the effectlve date of this.
- Act. '

(2) NEW APPLICATIONS ——The Government may

»ﬁle new appheatlons and the court established
under sectlon 103(a) -of the Fore1gn Intelhgenee

Sur,veﬂlance Act of 1978 (50 U.S.C. 1803(a)) shall-

enter orders granting sueh_ ‘applicatious pursuant to -

. such Act, as leug as the- applieation meets the re- |

qmrements set forth under the prowsmns of sueh'
Act as in effect on the day before the effectlve date |
of this Act.. .

(3) EXTANT AUTHORIZATIONS ——At the request

of the apphcant the court estabhshed under section

| 108(&) of the Foreign Intelhgenee Surveﬂlance Act

of 1978, (50 US.C. 1803(&)), shall extmgulsh any

extant authonzatlon to- conduet eleetrome survell- -
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lance or physiéai search enfered pursuant to 'sheﬁ
(45 APPMCABLE '.?EOVISIONS.—;AI'ly éléctroni'c_ ‘
surveillance or -physiéél 's'ééréh ‘cqhdﬁctéd' pufsil'ant_ -
t0 an "ofdele,'enteréd under this subseétion shall be
subjAec,t té the provisidné of the Foreign InteH'ig_ende-
Sﬁrveill‘anée Act of 19_78-A(50-’U.S.C. 1801 :et seq.),
_ A"as in effect on the day Befofe the effective d’até_ of -
- 'this‘Act..‘H- a |
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< (a) DEFINITIONS ——In this section— .

(1) the term assmtance” means mformatmn'

-(including reeords or other mformatlon relatmg to a

" customer) facilities, or another form of ass1stance :

(2)- the term ° covered cml action” means a ClVll '

- actlon ﬁled in any Federal or State court aleging
L that a prov1der prov1ded ass1stance to-an element of

the intelligence eommu_mty during the perlod_begm-

ing on September 11, 2001, and ending on thie date

of enactment of this Act;

(3) the term “element of the intelligence com-

mumty” means an- element of the intelligence com-

munity specxﬁed in or des1gnated under section 3(4) -
of the National Security Act of 1947 (50 US C.

401a{4)); and

('4) the term “ﬁrovidel‘.”-——
. (A) means—

i) a teleeemmuhieetibhs -~earrier, as
that term is defined in section 3 of the
Commumcatrons Act of 1934 (47 USC
153); - ‘
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| | (ii) an electronie communication serv-
ice, as that term is defined in section 2510

of t1t1e 18, United States Code; or |
(ijj) a remote computmg senﬁce as
that term is deﬁned in seetion 27 11 of title

18, Umted States Code; and |

' (B)'--.ihcludes an ofﬁe_er, employee, or agerit

B _of an entity. des'eribed in -subparagraph (A) o

(b) TIMITATION ON OrvL - ACTIONS —Notvnth—

N-JE - T B> N VA S )

10- sta,ndmg any ‘other” provision of law, a covered civil action

1% may not be ﬁled or. mamta,med in any court, if the Attor-

.12 ney G‘reneral certu’ies to.that court that—

13 (1) the relevant provider dld not prov1de any of
14 the alleged assmtance or
15 . .. (2) any assistance promded by that prov1der .
16 | was prov1ded pursuant to a written request or direc-
17 ' tive ﬁ-om the head of an element of the mtelhgence -
18 . c_ommumty indicating “that such assistance was
19 . sought— | ' |

20 | (A) in connection with a communications
21 intelligence pr_'egram authorized byvthe- Presi}, .
22 | dent after September 11, 200’1, designed to
23 identify or intercept the cenunhnicetidns of
24 international tex‘rofiém organizations in ofder to .

25 ~detect; or prevent terrorist attacks or activities
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3
in .preparation of a terrorist attack'dgainst the -
Umted States, and | |
- (B) had been determmed to be lawﬁll
_ (c) CERTIFICATIONS —
(1) IN GENERAL —A cert1ﬁcat10n under _sub-
: secthn (b) may be promded in a manner consistent
© . with the protectien' of state secrets. o
 (2). NONDELEGATION —The authority and du-
:t1es of the Attorney General under thls sectlon shall
be performed by the Attorney General or a des1gnee :

in a position not lower than the Deputy Attorney - |

. (Feneral.

(d) CIVIL ACTIONS IN StaTE. COURT.—Any covered .

civil action that is brought in. a State court shall be

deemed to arise under the Constitution and laws of the

.Umted States and sha.]l be removable under sectlon 1441

of title 28 United States Code. - | _.
(e) RULE OF;CONSTRucnON.%Nothing in this sec-
tion: tnay be construed to limit any i’minunity, privilege, -
or- defense under any other provision of law.

(f) EFFECTIVE DATE AND- APPLICATION —This sec-

tion shall apply to any covered civil action. pending on or

' after -the_date ef enactment of this Act. .
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. SﬁBSTITUTION oF "THE UNTTED STATES IN CER-
. TAIN ACTIONS
(a) DEFINITIONS ——In this seetion— .
(1) the term asswta,nce means mformatlon
(mcludmg records or other information relatmg to a -

customer), fa,clhtles or another form of assastance '

(2) the term “covered cwﬂ,actmn means a eivil R

action in any Federal or State court ajlegirxg that a

provider proviaed assistance to an element of the in-

fel]igenee' comxoﬁnity during tﬁepenodb_eginmn ing on”
~ September 11, 2001, and ending on the -date of en-
" actment-of tlois"A_ct;_ | ‘

(3) the term “e_lement of the intelligence com:

. munity” means an'el_ernent of the intelligence com- )

" munity specified in or designated under section’ 3(4)

of the National Security Act of 1947 (50 U.S.C.

401a(4)); and .

" (4) the term “provider”m
(A) means—
(1) a telecommumeatxons carrler as
that term is deﬁned in seetmn 3 of the
'_ Commumcatlons Act of 1934 (47 U S. C
153); .
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(ii) an electronic communication 's_erv~ _

‘~ ice, as that term is defined in section 9510 "
of title 18, United' States Code; or -

- (m) a reﬁote computing' ser'vice,-- as

that term is deﬁhed in section 2711 of title' _'

18, United States Code; and |

' (B) includes an ofﬁeer employee or agent -

- of an entity descrlbed mn subparagraph (A).

) SUBSTITUTION OF PARTIES.—

Eedl CERTIFICATION —Notwithstandiirg -a’ﬁy

other provision of law a 'Federal or State court shall -

i —— -

subs_tltute the United States for a prowder in a cov-

ered civil action as provided in this subsectiOﬁ, if the
. Attorney G‘reneral certifies, to that court that— '
| (A) the relevant provider dld not provide '

any. of the assistance alleged or
(B) any assistance prowded by that pro-:
' V1der was prov1ded——-

(1) under a ertten authorization from ‘
the head of an "element of the intelligence
' community indicating that such assist-

ance— .~ .
@ ‘had been approved by the

Premdent and

(D) was lawful; and
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- . under paragféﬁh (1), a Federal or State court

g

(i) in ..eor‘mecf.ion with a ¢om£1uﬁigé.—'

- ﬁdﬁs intelligence program a}iﬁhoﬂzed by
the President éftef' _Seﬁtember'_li, 2001,

- ‘designed'to identify or intergept.thé .i.:Om- |

| munications of inéemAﬁonal tgrrorist'orgA-. .

ﬁizati’ons in or'dér to detéct or prevent— ter- |

-vorist attacks agamst the United States
(2) SUBSTITUTION.— o
- (A) N GENER@ ——Exeept as- prowded dn -

subparagraph (B), upon receiving a cgrtlﬁeatmn

vt e e S R TR L e D

(') substltute the United States for, .
the prov1der as. party- defendant as to all
clalms designated by the Attorney Generayl .
iri tha;t certification; and
(ii) as to that provider— -
() dismiss. al claims designated .
'b& fﬁe ‘Attorney _Gengral in 'that cer-
tlﬁca,tlon and’ . ‘
(II ) enter a final Judgment relat-‘
v.ing to those elaims.

(B) © CONTINUATION OF ° . CERTAIN

crams —If a certification by the Attorney :

General under paragraph (1) states that not all
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4
‘of the assistance was prov1ded under a vmtten:
authonzatlon deserlbed in paragraph (1)(B)Q),
the __prov1der shall remain as a defenda_ut unless
" the Attorney General eertiﬁes that the United
- States eﬁouid be the sole defendant. - '
(8) PROCEDUR:ES ———~Upon a substltutlon under
paragraph (2), a covered: exvﬂ aotlon——— ‘
(A) shall proceed in the same manner as
.‘ any action against the United " States filed
wnder section 1346(b) of tifle 28, United States
Code; and __, - o
| (B) shall be deemed a tort aeuou .orought'
. agamst the Umted States under the prowsmns '
of section 1346(b), 2401(b), or 2402, or sec- |
‘tions 2671 through 2680 of title 28, except that
“section 268(')(3.)' of that title shall not apply- '.
(e) CERTIB’ICATIONS — | '

(1) IN GENER.AL ——-A certlﬁeat!on under sub-

sectlon (b) may be prov1ded in a manmner consistent

 with the proteetlon of state seerets

(2) NONDELEGATION —The authonty and du- -
tles of the Attorney General under this seetion shall '
be performed by the Attorney General or 2 de31gnee'

in a posmon not lower than the Deputy Attomey~

_ General, ‘
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@ LIMITATIONS—-— a
(1) SOVEREIGN IBMUNITY-—ThlS section con-
stitutes the sole waiver of soverelgn 1mmumty with
respect to any covered civil action. '

) (2) DAMAGES —In any covered civil actlon in
Which the United States. is subst1trlted'under sub-
sectlon (b)—-— | | | “ ‘ .‘

(A) damages may be - awarded for actual
m3ury, and
(B) statutory damages may be awarded in

_en amount not to exceed $10,000,000.

(e) PROTEGTION OF INFORMATION —A Federal or

State oourt——-. . . .

| (1) shall not disclose the substance of a certifi-

_cation under subsection (b)(lj;’ and _

(2) shall conduct proceedings under this section

n a manner consistent Wlth the protectlon of state

secrets.

U j CIvin ACTIONS IN STATE ‘COURT.—Any covered |

“civil action that is brought in a State court shall be

deemed to arise. under the Constrtutlon and laws of the

United’Sta‘tes ‘and shall be removable- under section 1441

of tltle 28 Umted States Code

(g) RULE OF CONSTRUCTION -——Nothmg in this sec-

tion may be eonstrued to limit any unrnumty, privilege,
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or deéfense under any ofher provision of law, inc‘ludjlig any -

.privilege immum'ty, or defense (including the state secref;s .

prmlege) that would otherwnse have been avaﬂable to the

Umted States absent its substltutlon as party—defendant :

or had the Umted. States been the named defendant.

(b) EFFECTIVE DA*:E AND 'APPLICATION.;;This sec-

tion' shall apply to any covered civil action pending on or .

after the date of enactment of this Act.
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SEC. - . CLARIFICATION OF EXCLUSIVE AUTHORITIES

FOR THE CONDUCT OF ELECTRONIC SUR-
' VEILLANCE
(a) AMENDMENT TO FOREIGN INTELLIGENCE SUR— _

VEILLANCE AcTt oF 1978. ——~Sect10n 109(a) of the Forelgn

'Intelhgence Surveﬂla,nce Aet of- 1978 (50 U.S.C. 1809(a))
18 amended by stnkmg authorlzed by statute” each place

that term appears and msertmg authonzed by thls title
or ‘chapter 119, 121, or 206 of title 18 Umted States

'C()de” Co - . . . e I ... .‘7...'.... _._.._‘_..-._...._ e e

(b) AMENDMENT TO TrTLE 18 UNITED STATES -

CODE. ——Sectlon 2511(2)(a)(n)(B) of t1tle 18, Umted
States Code is amended by striking “statutory reqmre-
ments” and msertmg ‘requirements under the Foreign | In-

telhgenee Surveillance Act of 1978 (50 TU. SC 1801 et’

- seq.), thls chapter, or chapter 121 or 206 of this title”. -
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SEC. aﬁarénicﬁON OF FISA COURT. -
| Sectlon 103(a) of the Foreign Intelhgence Surveil- '
lanée Act of 1978 (50 U.S. C 1803(a)) is amended by m-'.l-'
sertmg ‘at least” before “seven of the Umted States judi-

: cial'circmts .

SEC.  .APPLICATIONS FOR COURT ORDERS. |

Section 104 of the Fore1gn Inte]hgence Surveﬂlance -

‘Act 0£1978 (50 U.S.C. 1804) is amended—-—

1) rn,subseetmh (a)_-——- , .
’ (A)bystrﬂcmg paragraphs (2) and (11);‘ '
(B) hy "rede'signating' paragrapha '(3)'
through (10). as paragraphs (2) through (9) re-
spectlvely, ' .
(C) in paragraph (5), as redes1gnated by |
_ subparagraph (B) of th.lS paragraph by striking
“Jetailed descnptmn and inserting “descr1p~
: tlon 4
. (D) in paragraph (8) as redeslgnated by :
subparagraph (B) of this paragraph by addmg'

“and” at the end; and :
(E) in paragraph (9) as redes1gnated by

- _subparagraph (-B) .(_)f this paragraph, b_y striking

“, and” and insertihg a period; | X

{2) by striking subsection {(b);
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(3) by rede31gnat1ng subsectmns (c) through (e): -
 as subsectmns (b) thr()ugh (d), respectwely, and

(4 in paragraph (1)(4) of subsection (), as e-. B

' des1gnated by paragraph (3) of this subsectlon by -

| stmkmg ‘or the Dlrector of Natlonal Intelhgence '
and insertmg “the Dxrector of: Natmnal Intelhgence,. ,

. or the Director of the Central Inteﬂlgence Agency’ TR

- SEC. . ,ISSUANCE OF AN ORDER.

' Sectlon 105 of the Foreign Intelhgence Surveﬂlance_'
Act of 1978 (50 Us.C. 1805) is amended—— -

1) in subsecmon (a)—.

(A) by striking’ paragraph (1), and '
- (B) by redesignating paragraphs. (2)
through (5) as paragraphs (1) through (4), re-
, 'spéctlvely, | "
(2) m subsectxon (c)(l)— .
(A) n. subparagraph (D), by addmg ai_ld”
“at the end; | |
(B) in subparagraph (E), by strﬂang
- and” and msertmg a penod and
(C) by striking’ subparagraph (F)
- (3).by strkag subseetxon (d);
(4) by redesignating subsections (e) through (i).

~ as subsections (d) through (h), respectivély;
- - . . . - : . /) )




O\HENHENO7G5Lxml . S SLC.

\o:oo\‘)c\,m;t}‘téw.—

3

(5) in Subsection '(d)';'. as redesignated By para-
graph (4) of this section, by amending paraé’raph '
(2) to read as fo]lows- ' | o
.“(2)(A) Exeept as prov1ded in subparagraph (B), an

extensmn of an order 1ssued under this title may be grant— '

“ed on the same basis as an orlgmal order upon. an applica-

tion for an extex;ision and new ﬁrldings made in the sime

'manner as required for an original order and may be'_for

-a perlod not to exceed 1 year

“(B) An extension of an order issued under this tltle :

'for electromc surveﬂlance targeted a,gamst an agent of a -

forelgn power Who is a Umted States person may be for - -
a period not longer than the period authorlzed under para-

' graph (1) for such an order.”

(6) by amendmg subsection’ (e), as redes1gnated.
by paragraph (4) of this seetmn, to read as follows: |
| “(e)(1) Notwithstandiﬁg any 'other provision of this
title, the Atforney Gerleral may. authorize. the emergency

'emp'loy_ment of electronie surveillance if the 'A*ttorne'y Gen-

" eral—

“(A) determines fhafc an emerger'reyAsituation
| existsirequiring_ the empldymerxt of electronic éurrfe'il—
. lance to obtain foreign intemgence ,informatiorr be- - .

fore an order authorizing such surveillance cai With .

due diligence be obtained;
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“(B) determines that .the factual basis for.

issuance of an order under this t1t1e to approve such

eIectromc surveillance emsts

“(C) mforms a judge havmg Junsdlctlon under

sectxon ',103 at the time of such -authonzatlon that

. the 'decisi‘on has been"maide to ernploy emergency’

-.electromc surveﬂlance and

“(D) makes an apphcatlon n accordance wfch-' !

- this title to 4 judge hawng Jurisdiction under section
.10 -

103 as soon as practicable but not later than 168’

. hours after the " Attorney General authonzes such

surveﬂlance

“(2) If the Attorney G‘reneral authonzes the emer-

14 gency employment of electronie Surveﬂlanee under para—

15 graph (1), the - Attorney General shall req\nre that the

16 mmmuzatlon procedures requlred by this tltle for the

- 17  issuance of a judicial order be followed

" “(3) In the absence of a Judlelal order appro'ﬁng such

19 . electronic surveillance, .the surveillance shall terminate

20 when the information sought is obtained, when the apphi-

| 21 “cation for the order is denied, or ,168 hours-after the au- _

22" thorization by the Attorney» General, whichever is earliest.

. “(4) A denial of an application made urider this sub-

24 section may be reviewed as provided in section 103.
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"‘(5)(A) In the event that such an app_lieation for ap-

'proval is denied, or in any other case where the electronic

survelllance is terminated and no order is issued approwng

‘the surveillance, no mformatlon obtained or evxdence de-

rived from such survelllance shall be received in ewdence
or otherwise disclosed in any trial, hearirig, or other pro- A
ceedmg m or before any court, grand jury, department
ofﬁce agency, regulatory body, leg1sla—t1ve comrmttee or

other authority of the United States a State or pohtlcal S
. subdivision thereof and no mformatlon concerning any

United States person aeqmred from such survelllance shall L

subsequently be used or- disclosed in any other-manner by

Federal ofﬁcers or employees w1thout the eonsent of such -

person, exeept Wlth the approval of the Attorney General

if the information mdlcates a threat of death or serious’
bodily harm to any pérson.
“(B) The Attorney’ General shall assess oompha.nce

VVlth the reqmrements of subparagraph (A) and mclude |

‘such an assessment in each semlannual report to the Per-

manent Select Committee on Intelligence of the House of

Repfesentatives and t‘he Select Committee on Intellizence

'of the Senate under section 108(a).”;

(7 ) in subsectlon (h) as redesignated'by para-
,graph (4), by striking “a vﬁre or’ and inserting

an”’; and
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' (8) by adding at the end the following:

“().In any case in which the Government makes an

'application to a judge under this title to conduct electronic’ -

surveillance mvolvmg commumcatxons and ~the Judge- :

grants that apphcatlon upon the request of the apphcant B

- the judge shall. also -authonze the installation and use of A

pen regasters and trap and trace devices, and dn'ect the
disclosure of the information set forth in  section -
102(@)(2)." |
SEC.  .ENBANG AUTHbRrrY..'

(a) In GENERAL ——Sectmn 103(a) of the Ferelgn In-

telligence Surveillance Act of 1978 ( (50 U.S.C. 1803(a)

is amended—-—- , _

' 1y by msertmg after the first sentence the fol-
lowing- “The court estabhshed under this subsection
may hold a hearmg, or rehearmg, én banc When or-

" dered by a- maJorlty of the judges, -sitting on . such _

".court. The eourt en bane shall consist of all Judges |

des1gnated under thlS subseetlon who are in regular -

* active service -on the court established under this
subsection.”’; and | - '
@) '-in-_'t-he last sentence—
| (4) by inserting ““, or the en banc court,” -

 after “designated”’; -
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| (B) by‘inserting “ or the en banc court,”’
after ‘such judge’’; and o '
(C) by striking. “hJs” and’ msertmg ‘suc
(b) CONFORMING AMENDM:ENTS -—-The Forelgn In- .
te]llgence Surveﬂlance Act of 1978 (50 U. S. C 1801 et
.seq.) 18 amended—' :
‘ (1) in the last sentence of sectlon 302(c)— -
' (A) by msertmg , OF the en bane v.court,;’
after “des1gnated” and -

(B) by msertmg , or the ¢n bano eour’c A

after “such Judge ; ,

" _»,'-(2) m ‘section 402(d)(1) by msertmg “ -or the
court s1tt1ng en banc,” after ‘“Judge” each place that _
terre ap'pears;' and . |

(3).in section 501(c)(1), by inserting , or the
court sitting en bane,” after ‘“Judge” each place that

term appears.

'SEC. - . TECHNICAL AND CONFORMING AMENDMENTS.

The Foreign Intelligence Surveillance Ac_ti'ef' 1978
(50 U.S.C. 1801 et seq.) is amended— ’ '
(1) in seetlon 105— . . ;
" (A) in subsection (a)(4), as redesigriated
by sectlon - | |
( ) by striking “104(&)(7)(E)” -and in-
' sertmg “104(2)(6)(E)”; a '
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(11) by strllung “104(d)” and msertmg
“104(e)" and '

- (B) in. subsection ()(1)(4), by str lkmg .

“104(&)(3)” énd msertmg “104(a)(2)”;
(2) i in sectlon 106—— SRR ,
(A) in subsectmn‘ (), in the matter pre-

.. eedmg paragmph (1), by strlkmg “105(e)” and

msertmg “105(d) ; and:
(B) in subsectlon (k)(2), by striking =

- “‘104(a)(«7.)(B)”. -and msgrtmg “‘104(a)(6)(B)"’;

and

(3) in section 1_08.(5)(2)(@; by striking

“105(f)" and inserting “105(e)”.




