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From;

Sent:

To: I

Wednesday, November 14,2007 5:1S PM

Seldol, Rebecca; Traccl, Roþert N; Geny, Brett (OLP); Klm, Harold H,

SubJect: FW:

Attachments: JEN07G37-xml'Pdf

+-#
Darniolr D. N.ielss¡l
lln,itod States Senate
Conlmittee ou the JudiciarY
Ssnrltot' Arlen Soectet'r

From: Hâyes, Bradley (Judlciary'Rep)
Sent: Wednesday, November t4,2007 5:15 PM

To; AllJudlclary Users

Subject: FW:

Clarification

This amendment doesn't replace "U,S. person" everywhere in the bill, it only replaces it in the Wyden provision,

which governs surveillance conducted outsidç the United States, This amendment would limit this oversearf

warrant requirement to suryeillance targeted at U.S, citizens'

|'.|¡¡t¡F..r r¡.. ¡.. - ¡t

Frcm: Hayes, Bradley (Judlclary'Rep)
Sent: Wednesday, November L4,2007 4:52 PM

ïo; AllJudlclary Users

Subjech

Senator Sessions or another Senator may offer the attached amendmonts to 5.2248 (FISA):

JEN0ZG37: This amendment re¡laces the phrase "United States person" with "United States citizen" at every

place it is used in the bill in ordq'to claiff that the bill only applies to U.S. citizens.

Brádley F. Hayes
Seníor Counsel
United States Senate Judiciary Committee
Subcommittee on Adrninislralíve Oversight and the Courts

)

Nlelsen, Damlon (Judlciary-Repl fIøudlclary'rep.senate.govl

3/13/2008
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Á.MtrNDMENT NO. Calendar No,

Purpose; To limit the requirement thàt a warrant be obtained
for overseas foreign-intelligence sìuveillance to $ìrveil-
lance that is targeted at United States citizens,

IN TI{E SDNATE OF THE UNITED STATES-110üh Cong., let Seee.

s.2248

To amend the tr'oreign Intelligence Surveillance Act of 1978,
to modernize and. streamline the provisions of that Act,
and for other purposes.

Referued. to the Committee on and.

ordered to be printed

Ordered to lie on the table and to be printed,

Aup¡lo¡tsxt intended to be p::oposed by Mr. SnssroNs

Yiz:

I Beginning on pa.ge 6, line 17, through page B, line

¿ LD-

3 (1) strike "United States person" eaoh plaoe

4 that term a,ppea,rs and insert "United States cit-

5 izen"; and.

6 (2) strikè "United States persons" eaoh place

7 that term appears and insert "United. States citi-

I zenst'.



Page 1 of I

Ahmad, Usman

Frornl

Sent:

To:

Subject:

.Damion D, Nielseu
Ulitecl States Sen¿te
Committee o¡:. the Judrlcinry
Scnntor Ar{en

Exemptlon

Nlelsen, Damion (Judiciary-Repl Iøudlclary-rep,senato. govl

Wednesday, November 14,2007 5:12 PM

Seldel, Rebecca; Tragci, Robort N; Gerry, Brett (OLp); Klm, Harold H.

FW: Posslble Markup'Amendments to S. 2248, FISA

Atta ch m en ts : H EN0 7K37_xml.pdf; H EN0 7K3 8_xmt.pdt'

From ; Van Horne, Bill (cardin) [mailm ; I@cárdtn.senate. gov]
Sent¡ Wednesday, November 14,2007 4:2tPM
To: All Judlclary Users
SubJect: Possible Markup AmeniCments to S, 2248, FISA

Senator Cardin or another Senator may offer the altached amendments to 5.2248 (FISA):

(l ) .Sunset - 2 year: HEN07K37: ThÍs amendment would shorten the sunset of authoritfes in Tifle t of the bill (forelgn
lntelllþence survelllance) from 6 years to 2 years. lt also makos corresponding technlcal changos to transition 

-
procedures ln Tltle lll,

(2) .Sunsot - 4 year: HEN07K38: Thls amendment would shorton the Bunsot of authorities in Tiile I of the blll (forelgn
Intelllgonce surVelllance) from 6 years to 4 years. lt also makos correspondlng technlcal changes to transition
procédures In Tltle llf ,

Blll Van Horne, Esg.
Judiolary Commlf toe Counsel
Senator.BenJamln L. Gardin
Unlted Stetos Sonate

b(6)

509 Hart Senate Offlce Building

3/t3/2008
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AMENDMENT NO, Calendar No,

Purpose; To modiff the sunset provision.

IN THE SENATE OF TÍIE UNITED STATES-110üh Cong., lst Sese.

s,2248

To amend the lt'oreign Intelligence Surveillance Act of 1978,
to mod.ernize and streamline the provisions of that Act,
and for other purposes,

F,eferred to the Committee on
ordered to be printed

Ordered to lie on the table and to be printerl

AupxnunNt intended to be proposed by Mr. C¿¡ol¡¡

Yiz:

I On page 28, Iine 2I, strike "2013" and insert

2 "2009",

3 On page 57,line 1.8, strike "20!g" and insert "200s",

4 On page 57, Iine 2L, strihe '('20Ie" and insert

5 "2009"

6 On page 59, line 2, strike "zltg" and insert "2009",

and

ryl

t.
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2

I On page 59, line 6, strjke "20L3" and insert "2009".



0 :\IIEN\I{EN07I(3 8,xnl s,L,c,

AMENDMENT NO, Calendar No,

Purpose; To modify the sunset provision,

IN TIIE SENATE OF THE IJNITED STATES-I10th Cong., Ist Sess,

s,2248

To amencl the n'oreign Intelligence Surveillance Äct of Lg78,
to modernize and streamline the provisions of that Act,
a¡rd for other purposes,

. Iìeferred to the Committee on and
ordered to be printed

Ordered to lie on the table and to be printed

A¡r¡¡.loivr¡rur intended to be proposed by Mr, C¡¡nrN

Viz:

1 0n page 28, Iine 2I, strike "2013" and inserl

2 "2011".

3 On page 57, Iine 18, shike "zotl" and insert "2011".

4 On page 57, line 2I, strike "2013" and insert

5 "?OIL"

6 On page 59, line 2, strike "zlLB" and insert ,'z0rr,'.



O: \I-IE MI-IE N 0 ?I(3 8,¡o¡l S.L.C.

2

1 On page 59, line 6, stril<e "2013" and insert "2011".
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From:

Sent:

Senator .¡\rlen SÞecter

ItøiÃffin661

From¡Henderson,John(LeglsC.ounse|)^try[!o'EsÍc.senate.gov]
Sent: Wednesday, November 14,2Q07 3:32PM'
To: Espinel, Zullma (Judlclary-Dem)
subjectr Indlvfdual amendments

Here are the lndividuals. Some dldn'l change, but attached the .pdf I sent last week,

3/13/2008

Nielsen, Damion (Judictary-Repl IOjudtctary-rep,senate. govl 
EF¡2ffi{2Tõ,îl

Wednesday, November 14,2007 5;16 PM

To: Seldel, Rebecca; Traccl, Robert N; Gorry, Brett (OLP); Klm, Harold H.

SubJect: ËW: Indlvidual arnendments to Tltle I Substitute

Attachments: HEN07K64-xml,pdf; HlN0JL-Z!_xmì.pdf; HEN07K7O_xml,pdf; l-lEt't07134_xml.pdf; HEN07L26_xmt.pdf;
HEN07L27_xmt.pdf; HEN07L28_xmf ,pdf; HEN07L29_xml,pdf; HEN0TLsoJmt.þo¡ nEN07L33Jñ.Ëdr'

öanrii"iõl ñ'eïäi--***
l.lnitecJ Stn.tes Seuate
Commtltee on the Judiclatv

5:îi'';:å,,i.1i#j'ffi,!,,ïi,:lïi;?.#}a"J,F@Jud|ciary.dem.senate.goúrFffiöiffi,-l
To: AllJudiclary Users
Subjech FW: Indivldual amendments to TtHe I Subsfltute

Attached are the Indlvldual amendmonts that make up the Title I substitute amendmont that may be offered by Son,,s Leahy,
F_elnstêin, Whitehouso and Schumer, These amondmonts Includo:

HEN07K70: Stay pending qPPeal-the governmont can rnove to stay tho Court's order ponding a revlow by the.Court en
banc or to the Fl6A court of revlow
HEN07L27: Adds more court gverslght of mlnlmlzatlon procedures-compliance rovlew and remedlal authority
HEN07L30; lG Audlt
HEN07L33r Allows the Deputy Director of FBI to be a cortlfylng offlclai only if Dirsctor of FBI ls unavallable
HEN07L28: Excluslvlty ptovislon -thls Provlslon is a substitutlon for the orþinal oxcluslvlty provislon in FISA -thls provlsion
strenglfÏens.the excluslvlty of FISA ae the exclusive means for targeting US persons for tñe purpose of acquklng thelr 

; -

communlcallons or communlcatlons information for forelgn lntelllgénce purpòses except whère'speclficatiy'àuinörfzãå Uy
another statute
HEN07L34: This slrengthens lhe prôv¡sion prohlblting reverse targeflng
HEN07L26: Use and dissemfnatiÖn limltatlon amendment -lf the Courl flnds that the cedlficátion provided by the
admlnístratlon is deflcient, this provldes limítatlons on tho use of lnformation acqulred under that òerflficatiorí
HEN07L25: Thfs amendment codlfies sect¡on 2.5 of executive ordor 12,333
HENO7K64: This amendment strlkes the rodefinltlon of electronic survelllance and Instead expllclfly glves the Adminlstration
the addftional authorlty to targot persons reasonably believed to be outslde the U.S. to acqulrä fonílgn intelllgenco
Jnformatlon
HEN07L29: Thls amendm.e.!! a{os more congresslonal overslght -lt adds a provlslon to Secflon 103'provfdlng that the
Attorney General will submit to Congress the FISA courl orders



Individual amendments

<<HEN07K64_xml,pdf>> <<HEN07L25_xml,pdf>> <<HENO7K70_xml,pdf>> <<HEN07L34_xml,pdf>>
<<HEN07L26_xml.pdf>> <<HEN07l27_xml.pdf>> <<HEN07L28_xml.pdf>> <<HEN07L2O-xml.pdf>>
<<HEN07L30*xml,pdf>> <<HEN07Ls3_xml.pdÞ>
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O :\I-IE l,I\ÍIE N 0 ? I(6 4, xm I S.IJ,C.

AMENDIVIENT N0. Cal.endar No,

Purpose: 'Io restore the definition of electronic surveillance.

IN TIIE SENATE OF THE UNITED STAT'ES-I1Oüh Cong., lst Sess.

s,2248

To amend the lforeign Intelligence Surveillance Act of I9?8,
to modernize and streamline the provisions of that Act,

' and for other pìrrposes.

R'ererred to the t'ffi:l.:i 
fJ¡u p"i'tr¿

Ordered to lie on the table and to be printed

A¡¿nrvpunxr intended to be proposed by Mr. I-¡n¡¡'lv

Yíz:

1 On page 3, strike lines B through 14.

2 On page 5, lines 21 through 22, strike "any other

3 law" and Ínsert "any other provision of law, including title

4 I",

5 On page 12, Iine 8, afler the semicolon add "and",

6 0n page 12, strike lines 13 through 15.

and



0 :\HE N\IIEN 07I{6 4,xnl s.L.c.

2

1 0n page 29, line 24, strike "(as d.efined'l and aII that

2 follows through "section 70I)" on line 25,



0 :\IÌE N\IlE N07 L25,xml È.!,u,

AMENDMENT NO. Calendar No,

Purpose: To modify the provision relating 1;o United States
persons.

IN THE SENATD OF THE UNITED STATES-110th Cong.' lst Sees.

s,2248

To amend the Foreign Intelligenòe Surveillance Äct of 1978,

to moderrtize and streamline the provisions of that Act,
and for other purposes.

rlererred to the ttffi:'J.i 
ff¡e pri*ted

and

Ordered to lie on the tabl.e and to be printed

A:vcpwnn¿nxt intended to be proposed by Mr:' LE,a.rrY

Viz:

t On Þagg 6, strike line 1.7 and. all that follows through

2 page 9, line 2, and inserL the following:

3 "(c) U¡¡rrgn Snerns Pnnso¡ls Loi;erno Oursron

4 TTü UNITDD STATES,_

5 "(1) ACQUISTTIoN INSTDE TrlE uNrrED srÁ.TES

6 on IINTTED sTATEls PEIìsoNS oursIDD TrIE UNITED

7 srarns,-An acquisifion authorized under sub-

I section (a) that constitutes . electronic surveillance

9 and occurs inside the United States may not jnten-
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2

tionally target a United States person reasonably be-

l.ieved to be outside the United States, except in ac-

cordance with the procedures under til,le I'

"(2) Aceulsruo¡l oursIDE l'HE UNITED

STAT¡IS OI¡ TINITED STÀTI':S PI,IìSONS OIITSIDE TIIE

UNITED ST.ATES,-

"(A) Iru GDNEIìAI,,-AI acquisition by an

electronic, rnechanical, or other surveillance de-

vice outside the United States may not inten-

tionally target a United States person reason-

ably believed" to be outside the United States to

acquire the contents of a wire or radio commu-

nication sent by or intended to be received by

that United States person under cireumstances

in which a person has reason.able expectation of

privacy and a warrant would be required for

law enforcement purposes if the technique were

used inside the United States unl.ess-

"(i) the fr'oreign Intelligence SuryeiÌ-

1
I

¿

a
J

4

5

6

7

8

9

10

l1

12

l3

t4

r6

t7

18

t9

20

21

¿¿

23

a/la-¡

lance Court has entered an order approv-

ing electronic suweillance of that Uníted

States person und.er section 1.05, or in the

case of an emergency situation, electronic

surveillance against the target is being
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,f

conducted in a manner consistent with titÌe

I; or

" (ii)(I) the lÌoreign Intelligence Sur-

veillance Court has entered a order under

subparagraph (B) thai there is proba,ble

cause to ì:elieve that the United States

person is a foreign power or a,n agent of a

foreign power

"(II) the ,A.ttorney Genera] has.estab-

lished rninimization procedures fÒr that ac-

quisition that meet the definition of min!

mization procedures under section f01(h);

and

"(ilI) the dissemination provisions of

the minimizatiou procedures described in

subclause (II) have been approved under

subparagrap.h (C),

, "(B) Pnon¡¡r,p causn DETDII,MrN.{TIoN;

RE\48\\r.-

"(i) Itq enNnrtar-,,-'Ihe Attorney

General may submit to the Foreign Intel-

ligqnce Surveiilance Court the determina-

tion of the .Attorney General, together with

any sÌrpporting affidavits, that a United

States person who is outside the United

I

I

I

)

4

5

6

7

8

v

10

11

I2

1?

t4

l5

t6
14LI

18

T9

20

2l

22

.¿.J

24

25
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4

1 States is a foreign power 0r an agent of a

2 foreign power,

3 "(ji) Rnvrpw,-The Courb shall re-

4 view, any probable caÌrse rl.etermination

5 submitted by the Aútorney General under

6 Lhis subpal:agraph, The review under this

'7 clause shall be limited to whether, on the

8 basis of the facts submitted by the Attor'

9 ney General, there is probable cause to be-

10 lieve that the United States person who is

I 1 outsid.e the United States is a, foreign

12 power or a,n agent of a foreign po\ryer.

13 ".(iii) Onnnn.-If l;he Cburt, after

I

I

i

I

I

I

I

I

I

I

t4

15

t6

17

18

t9

2A

2l

22

¿)

24

25

conducting a review und.er clause (ii), de-

termines 1;hat there is probable cause to

believe that the United States person is a

foreign power 0r an agent of a foreign

power, the court shall issue an order ap-

proving the acquisition, A:r order under

this clause shall be effective for 90 days,

arxl may be rene¡,ved for additional 90-day

periods,

"(iv) No rnoB¿¡¡,p cau,sE,-If the

CourL, àfter conducting a, review under

clause (ii), determines tJrat there is not
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I

2

J

4

5

6

1

I
9

10

11

tz

13

14

15

16

r7

18

T9

20

2T

22

23

¿+

Ð

probable cause to believe tha,t a United

States person is a foreign power o, *
agent of a foreign power, it shall enter an

order so stating and provide a written

statemcnt for the record of the reasons for

such determination, The Government may

appeal an order under this clausc to the

X''oreign Intelligence Surveillance Courb of

Ileview,

"(C) Iì,nylnw oF MINII\{IuarlìroN pnocn-

DI]IìES,_

"(i) I¡¡ c¡¡lnn¡¡,--The Iloreign Intel-

ligence Surveillance Courü shall review the

minimization procedures applicable to dis-

semination of information obtained

through a,n acquisition authoriøed under

subparapçraph (A) to assess whether such

procedures meet úhe definitibn of mini-

mization procedures under seetion 101(h)

with r:espect to dissemination.

"(ii) F,pvmw.-The Court shall issue

an order approving the procedures applioa-

ble to dissemination as submitted or as

modif;red to cornply with section 101(h).



O:\ÉIEMI'IDN0?L25.ml S.L'C,

"(iü) PRocnounps .Do Nor MEET

DEFINITToN.-If the Court determines that

the procedures epplicable to dissemination

of information obtained through an acqui-

sition authorized under subparagraph (A)

do not meet the definition of minimization

procedures under section 101(h) with re-

spect to dissemination, it shall enter an

ord.er so stating and provide a written

statomont for the record of the reasons for

such determination, The Government may

appeal an order under this clause to the

F oreign I¡tpligenot gorys-iüançe Co.urt 0f

Review.

" (D) Ew¡rnGENcY PRocEDUriEs.-

"(i) IN GnNnnÁr.-Notwithstanding

any other provision of itris paragraph, the

Attorney General may authoríze lhe emer-

gency employment of ¿n acquisition under

subparagraph (Á) if the Attorney Gen-

eral-
" (I)

ûhat-

reasonabì.y determines

"(aa) an emergency situa-

tion exists with respect to the

1

2

3

4

5

6

n

8

9

t0

i1

t2
14
TJ

14

15

16

11
LI

l8

T9

20

21

22

¿5

24

)q

r

t.
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9

l0

11
II

12

l3

14

15

t6

t7

18

t9

20

2l

22

¿J
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S,Ir,C,

7

empio)rynent of a,n acquisition

under subpa,râ,graph (A) before a

determination of probable cause

ca,n with due diligence be ob-

tained; and

"(bb) the factual basis for

issuance of a, determination

under subparagraph (B) to ap-

prove such an acquisition exists;

"(fI) informs a judge of the X.or-

eign Intelligence Surveillanae Court at

the time of such authorization that

the decision has been made to employ

en emergency acquisition;

"(III) zubmits a request i:r ac-

cordance with zubparagraph (ts) to

the judge notified under subelause

(II) as s00n as practicable, but later

than 72 hours after the Attorney Gen-

eral authorizes such a,n acquisition;

and

'r(fv) requires that minimization

procedures meeting the definition of

minjmizatio4 procedures under section

101(h) be followeri.



O ;\HllN\I-IEN0?L25.xnl S.IJ.C,

a

"(ii) Tnnn¿rN¿uoN,-In the absence

of a judicial determination finding probable

cause to believe that the United States

person that is the subject of an emergency

emplo¡rment of an acquisition under clause

(i) is a foreign power or an agent of a for-

eign power, the emergency ernplo¡ntrent of

an acquisition under clause (i) shall termi-

nate when the information sought is ob-

tained, when.the request for a determina-

tion is denied, or after the expiration of 72

hours from the time of authorization by

the Attorney General, whichever is earliest.

"(iii) Usn oï. rNForì,MATIoN,-If the

Court dete¡mines that there is not prob-

able cause to believe that a United Sta,tes

is a foreign power or an agent of a foreþ
power in response to a request for a deter-

mination under clause (i)(nI), or irr any

other case where the emergency employ-

ment of an acquisition under this subpara-

graph is terminated and no determination

finding probable cause is issued, no infor-

mation obûained or evidence derived from

such acquisition shaJl be received in evi-

I

2

4

5

6

1

8

v

10

lr
12

t4

t)

16

17

18

t9

20

2L

22

23

24

25
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1

2

5

4

5

6

8

v

t0

11

12

13

14

15

16

t7

l8

19

20

21

22

23

24

25

I
dence or otherwise disclosed in any trial,

hearing, or other proceeding in or before

any court, grand jury, department, office,

a,gency, reprlatoiy body, legislative com-

mittee, or other authority of the linited

States, a, State, or poiitical subdivisior:

thereof, and no inforrnation concerning any

United States person acquired foom such

aoquisition sha.ll subsequently be used or

disclosed in any other manner by Federal

officer.s or employees without the consent

of such person, except wittr the approval of

the Àttorney General if the information in-

dicates a threat of death or, serious bodily

harm to any person,

"(3) PrìocuDUrìEñ,-

"(A) Sunultt¡¡, To FORETGN rNTErr:-

LIGENCE SUIT,YEIL,IJANCE COUET,-Not later

than'30 days after the date of the enactment of

the FISA Amendments Act of. 2007, the Ättor-

ney Generai shall submit to the X'oreign fntel-

ligence Surveilla,nce Court the procedures to be

used in determining whether a ta.rgel reason-

ably believed to be outside the United States is

a United States ,oerson.
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10

"(B) Rnrn¡rv BY ri'ortnlcN INTELT,IGENCE1

¿

4

5

6

R

I
10

11

t2

l3

r4

15

L6

T7

18

t9-

20

2l

22

23

^ÀAN

25

SUIìVETLIJANCE COunt.-The li'oreign Intel-

ligence Surveillance Court shall review, the pro-

cedures submitted und.er subparagraph (A), and

shall approve those procedures if ihey are rea-

sonably designed to determhre whether a tatgel

reasonpbly believed to be outside the United

States is a United States person. If the Court

concludes otherwise, the Court shall enter an

order so stating and provide a written sbate-

ment for the recoid. of the ïeasons for such de-

termination. The Government may appeal such

an order to tho X'oreþn Intelligence Sulveil-

lance Court of Review

"(C) Usn IN T.ArlGE'rING,-Any targeting

of persons reasonably beiieved to be loéated out-

side the United States shail use the procedur:es

approved by the tr'oreigrr Intelligence Surveil-

lance Court under subparagraph (B), Any new

bi amended proeedure.s mâ,y be used with re-

spect to the targeting of persons reasonably be-

lieved. to be located outside the United States

upon approval of the new or amended. proce-

dures by the Court, which shall review such

procedures under paragraPh (B),

t.
i

I

I
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11

"(4) Tn¿¡srrroN pnocEDUr,ES coNcÐrìNINc

THE I'ABGE'TING OF UNITED ST.ATES PEII,SONS OVET,-

sEAS.-Any authorization in effect on the date of

enactment of the F'ISA Amendments A.ct of 2007

under section 2.5 of, Executive Order 12333 to in-

tentionally target a United States person reasonably

believed to be located outside the United States, to

acquire the gontents of a wire or radio oornmunica-

tion sent hy or intend.ed to be received by that

United States person, shall remain in effect, and

shall constitute a sufficient basis for conducting

such an acquisition of a United States person lo-

cated outside the United Stafes, until that' au.thor-

ization oryires or 90 days after the date of enact-

ment of the FISA. Amendments Act of.2007, whish-

ever'is eariier,

1

2

a
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7
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1l
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O:V{EN\HEN07I(70.>cml S,IJ,C,

AMENDMEN'I N0. Ca,lendar No'

Purpose: To modi$r the provision relating to stays pending

appeal,

IN TI-IE SENATD OF THE UNffED STATES-11Oth Cong.' lst Seee,

s,2248

amend the X'oreign Intelligence Surveillance Act of 1978,

to modernize and streamline the provisions of that Act,

and for othcr purposes,

B,eferred to the Cornmittee on B.nd

ordered to be plinted

Ordered to lie on the table and to be printed

ArwnNnnlnNr i.ntended to be proposed by Mr. I:n¡¡rv

Yiz:

1 On page 21, strÍke line 5 through 13 and insert the

2 followingr

3 "(B) St¿v ppNDINc APPE¿1,.-The Gov-

4 ernment may move for a stay of any order of

5 the X'oreign Intelligence Suryeillance Court

6 under paragraph (5)(B)(j) pending review by

7 the Court en banc or pending appeal to 1;he

8 I¡oreign Intelligence Surveillapce Court of Re'

g view.
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AMENDMENT N0, Caìendar No.

Purpose: To clarifu the limitations on the authority to con-

duct acquisitions,

IN TI{E SENATE OF THE UNITED STATES-110th Cong', lst Sose'

s.2248

To amend. tlx: n'oreign Intelì.igence Surveillance Act of 1978,

to modernize and. streamline the provisions of that Act,

ancl for other purposes,

F,nferred to the Committee on
ordered to be Printed

Ordered to Jie on the table and to be printed

AmpNn¡¿rnNr intended to be proposed by Mr, Lp¡rrv

Yízt

I

2 On page 6, Lines 10 and 11, strikq "acquisiLion is to

3 target for surveillø"nce" and insert "targeting is to acquire

4 the cornrnunications of".

and
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AMENDMENT NO. Calendar No,

Purposer 1ìo modiff t]re provisiOn relating !o correcting defi'

ciencies.

IN THE SENATE oF THE UNITED STATEs-ll0th Cong., lst Sess,

s.2248

,Io amend the Foreign Intelligence suryeillance ¿lct of 1978'

to rnoderni ze and streamline the provisions of that aef,

and for other ¡rurPoses'

Referred to the Committee on
ordered to be Printed

Ordered to lie on the table and'to be printed

Al¿pNpwt¡Nr tntended to be proposed by Mr. Ln¿¡-rv

Vin

1 On page 19, strike line 23 and. all that follows

2 through page 20, line 14, and insert the followingr

3 " (B) ConnncrloN oF DEFIoTENoIES'-

4 "(i) IN GENERATT.-If the Court finds

and

6

that a cerüification required by subsection

(g) does not contain all of the required- ele-

ments, or that the procedures required by

subsections (e) and (f) are not consistent

with the requirements of those subsecti.ons

8

9
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11
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t4
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1,6

t7

18

19

20'

a1LL

aaL1-

24

25

2

or the fourth aürendment to the Constitu-

tion of the United Sta,tes, the Court shall

issue an o):der directing the Government,

Lo, at the Governrnent's election a,nd to the

extent required. by the Court's order-

"(I) correct any deficiency identi-

fied by the Court's order not later

than 30 days af|er the date the Court

issues the order; or

"(II) cease the acquisition au'

thorized under subsection (a).

"(ii) LrlrUlT ¿'uON ON USE OF INI¡Oa,'

MATiON,*

"(I) Iw eENER^arJ,-Except as

providcd in subclause (II), no infor-

mation obtained or evidence derived

ftom an acquisition und.er clause (i)(I)

shall be received in evidence or other-

wise disclosetl in any trial, hearing, or

other proceeding in oï before àrr1

court, grand jury, deparLûrent, office,

a,gency, regulatory body, legislative

committee, or other authority of the

United States, a State, or political

subdivision thereof, and no informa-
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3

tion eoncerning any United States

person acquired from such acquisition

shall subsequently be used or dis-

closed in any other manner by n'ed-

eral officers or empì.oyees 'ruithout the

consent of such person, exeept with

the approval of th.e Ättorney General

i.f the inforrration indicates a threat

of death <¡r seri.ous bodily harm to any

person.

"(II) Excnp'rrou.-If the Gov-

ernment corrects any deficiency iden-

tified by i;he Courb's order und.er

clause (i), ihe Court ma,y permit the

use or disclosure of information ac-

quired before the date of the correc-

tion pursuant to such minimization

procedures as the Court shall estab-

lish for purposes of this clause,
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AMENDMENI] NO. Calendar No,

Purpose: T'o ad.d provisions relating to compliance reviews

and remedial authoritY.

INTHDSENATEoFTHEUNITEDSTATES_llOthCong''lstSess.

s.2248

To arnend. the Foreign Intelligence Surveillance Act 0f 1978,

to modernize and.streamline the provisions of that Act,

. and for other PurPoses,

Referued to the Commíttee on ancl

ordered to be printed

.Ordered to lie on ihe table and to be printed

AvrpNoup¡l'l intended to be proposed by Mr, Ln¡;rv

Yíz:

1 On page 21, between lines 21 and 22, insert the fol-

2 lowing:

3 "(T) Co¡¿plrexcn ru¡vlnw.-The Court may

4 r'eview and assess compliance with ihe minimization

5 procedures submitted to the Court pursuant to sub-

6 ' sections (c) and (f) by reviewing the semiannual as-

7 sessments zubmitted by the Attorngy General and

8 the Director of National Intelligence pursuant to

9 subsection (l)(1) with respect to compliance with
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1 minimization procedure's, In conducting a . revie\A/

2 und.er this paregYÐph' the Court may' to the extent

3 necessary, require the Government to provicle addi-

4 tional information regarding the acquisition' reten-'

5. tion, or dissemination of information concerning

6 United States peïsons during the course of an acqui-

7 sition authorized under subsection (o)'

8 "(8) Ræri,inDIArJ ÂurllorìITY.-The X''oreign In'

9 telligence Surveillance Court shall have authority to

10 fashion remedies as neoessary to enforce-

11 "(A) any order is.sued under this sectitln;

12 and

13 "(B) oompliance with any such order.

I

:.

i,,

I

I
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AI\4ENDMENT NO. Calendar No,

Purposer 'fo clariSt the provision relating to exclusive means,

IN THE SENATE OF THE UNITED STATES-rl0th Cong,' lst Sess'

s,2248

1'o am.end the Foreign Intelligence Surveiilance ,¿lct of 1978,
to modernize and streamline the provisions of that Act,
and for other purposes.

Referrerì. to the Committee on and
ordered to be printed

Ordered to lie on the table and to he pri.nted

Altnruounxt intended to be proposed by IVIr, LEArîY

Yiz:

1 Strike section 102 and insert the following:

2 srcc. 102. STATEMENT OF EXCLUSTVE MEANS BY WHICH

3 NLECTRONIC SURVDILI,ANCE AND INTTERCEP.

4 TION OF CERTAIN COMMUNICATIONS MAY BE

5 i coNoucrpn.

6 (a) StetoMENT oF ExcLUSrvE MEANs.-f itte I of

7 the Foreign Intelligence Suryeillance A.ct of 1978 (50

I U,S,C, 1801 et seq,) is amended by adding at the end

9 the following new sectioní

I

I.'.'
I

i.

i,

!

ì
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2

I "sr¿TpMENT on' EXcIJusr\¡E MEANS BY 'wHIciFr DLEO-

2 TI3ONIC srIR\rEIIrIr¿.NcE ¿"ND INTEßcEPTION oF cnn-

3 tmrl coMMUNrcÄl'IoNs M.lY BE coNDUCIED

4 "Sno. 112, (a) 'Ihis Act shall be the excJusive mea.ns

5 for targeting United States persons for the purpose of ac-

6 quiring theÍr communications ol communications informa-

7 tion for foreign intelligence purposes, whether such per-

8 sons are inside the United States or outside the United.

9 States, exeept in oases where specífic statutory authoriza-

l0 tion exists to obtain communications information without

11 an order under this Act,

12 "(b) Chapters 119 and,I27. of title 1B, United States

13 Cocle, and this Act shall be tJre exclusive nreans b,y which

14 electronic surveillanoe and. the interception of domestic

15 Ttu, oral, or electronic communic¿tions may be con-

l6 ducted

17 "(c) Subsections (a) and (b) shall apply unless spe-

18 c¡fic statutory authorization for electronic surveillanee,

19 other than as an amendment to this Act, is enacterL. Such

20 specific statutory authorization sha,lt be the only exceþtion

2I to subsection (a) and (b),"'

22 (b) CoN¡'orì,MING ArwnunuPNTS.:

23 (1) Iv GENEr-uJ,-Ssction 25I7(2)(a) of title

24 18, United States Code, is amqnded'by adding at

25 the end the following:
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1 "(iii) Ä certification under subparagrapli (ii)(B) for

' 2 assistance to ohtain foreign inteliigence infolmation shall

3 identiff the specific provision of the Foreign Intelligence

4 Surveillance Act of 1978 (50 U,S,C. 1801 et seq.) tJrat

5. prnvides an exception foom providing a court order, and

6 shail certiff that the statrrtory requirements of such provi-

7 sion have been ¡net,",

8 (2) Î¡¡ru oI¡ coNrnN'rs,-The table of con-

9 tents in the first section of the Foreign Intelligence

10 Surveiliance Act of 1978 (50 U.S,C, 180f et seq,)

l l is a,mended by adding after the item relating to sec-

12 tion 111, the following:

,'Ê!ec. 112. Statemenb of exclusíve rneans by whiah electronic su¡veiìlaiToe ancl

intorceptiorr of cert¿in communia¿tions tnuy be conducted.".

13 (c) OnnpNsp,-Sectton 109(a) of the Foreign Intel-

14 ligence Suryeillance Act of 1978 (50 U,S,C, 1809(a)) is

15 amended by striking "authorized by statute" each place

16 it appears in such section and. inserting "authorized. by

L7 this title or chapter 119, 121, or 206 of title 18, United

18 States Cocle",
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AMENDMENT NO, Calendar No,

Purpose: To ensure eff'ective congressional oversight,

IN TIIE SDNATE OF TIIE UNITED STATES-11Oth Cong., lst Sees'

s,2248

To amcncl the Foreign Intelligence Surveiilance Act of 1978'

to modernize and streamline the provisions of that Act,

and for other purposes.

Rcferrerl to the Committee on
ordered to be printed

Ordered to ì.ie on the table and to be printed

An¿nNpun¡¡r intend.ed to be proposed by Mr. I-,n¡rrv

Víz:

I Strike section 103(b) and insert the followingr

2 (b) Bnponrs BY Atronupv Gpt'¡pn¡r, oN CERTa.IN

3 Or¡rnn Onppns,-Such section 601 is further amended

4 by adding at the end the following new subsection:

"(o) SusMrssroNs ro CoNGriEss.-The -Attorney

6 General shall submit to the committees of Congress re'

7 ferred. to in subsection (a)-

8 "(1) a copy of any decision, order,. or opinion

9 issued by úhe X'oreign Intelligence Survejllance Court

10 or the Foreign Intelì.igence Surveillance Court of Re'

and
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2

2

view that inclucles significant construction or inter-

pretation of any provision of lJris Act, and any

pleadings associated with such decision, order, or

opinion, not later th.an 45 days afber such decision,

ord.er, or opinion is issued; and

"(2) a copy of any such rlecision, order' or opin-

ion, and the pleadings associated with such decision,

orrler, or opinion, that was issued during the 5-year

period end.ing on the date of the enactment of the

Ï'ISA *{mendments .Act of.2007 and' not previously

suþmitted in a report und.er subsection (a),".

a

4

5

6

7

8

I
10

1l
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AMENDMENT N0, Ca,lendar No,

Purpose; To require an audit relating to the 'l'errorist Sur'
veillance Program.

IN THE SENATE OF THE UMTED STATES-1I0üh Cong', lst Soss.

s,2248

'1'o amend the Foreign Intelligence Sun¡eillance Act of 1978,

to modernize and streamline the provisions of 1;ha,t Act,
and for other purposes.

F,eferred to the Comrnittee on and
'ordered to be printed

Ordered to lie on the table and to be printed

Arwn¡¡pvroxr intended to be proposed by Mr, Lp¡rrv

Yizt

1 On page 43, between lines 6 and 7, insert the fol-

2 lowing:

3 snc, 110. REVIE\ry OF PNEVIOUS ACTIONS,

4 (a) Dpn'rt*llrroNs,---In this section*

5 (L) the ter.m "elernent of the inteliigence com-

6 muniQy'' means an element of the intelligence com-

7 munity specified in or designated under section 3(4)

8 of the National Securify .lvct of 1947 (50 U.S.C.

I 491a(4)); and

I

I
t-
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I (2) the term "Terorist Surveillance Program"

2 rneans the intelligence program publicþ confirmed

3 by the President in a radio address on December 17,

4 20Qã, and any previous, subsequ.ent or relaterl,

5 versions or elements of that program'

6 (b) Auon,-Not later than 180 days after the datc

7 of. the enactment of this Act, tìre Inspectors General of

8 the Department of Justice and relevant elements of the

9 intelligence community shalì work in conjunction to com'

l0 plete a comprehensive audït of the Terrorist Surveiliance

l1 Program and any closely relaterl intelìigence activities,

12 which shall include acquiring all documents relevant to

13 such programs, including memoranda concerning ihe legal

1,4 authority of a program, authorizations of a program' cer-

15 tifications to teiecommunieations ca,rriers, and court or-

16 ders.

17 (c) RnPont

18 (1) fw G¡wpn¿l,.-Not later than 30 days after

lg the completion of the audit.under subsection (b), the

20 Inspectors General shall submit to the Permanent

21 Setect Committee on Intelligence and the Committee

22 on the Judiciary of the House of Representafives

23 and the SeJect Committee on fntulligence and 1;he

24 Committee on the Judiciary of the Senate a joint re-

25 port containing the resu-lts of that audit, including

I

t-
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acquired. pursuant to the conduct ofall documents

that audit,

(2) I¡onn¡r,-îhe report under paragraph (1)

shall be submitted in unclassified form, but may in-

clud.e a classified annex,

(d) EtcerprrnD SECUTT,ITY CLEAaaNcn'-The Direc-

tor of National Intelligence shalÌ ensure that the process

for the investiga,tion and afiudication of an application by

an Inspector General or eny appropriate staff of ¿n In-

spector General for a, security clearance necessary for the

conduct of the audit under subsection (b) is conducted as

expeditiously as possible.

(e) A-ouuoN.al LpG¡1, AND OILÌER PEnSoNNEL

FOA, TI-IE INS pCTOnS Gnxnn¿rJ,-The Inspectors Gen-

eral of the Departrnent of Justice and of the relevant ele-

ments of the intelligence comruuniby are authorized such

additional legal and other personnel as may be necessary

to carry out the prompt and timely preparation of the

audil and report required under thi^s section.. Personnel

authorized by this suþsection shall perform such duties re-

Iating to the audit as the rele¡¡ant Inspector General shall

direct. The personnel authorized by this subscction are in

addition to any other personnel authorized by law.

I

2

T

6
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AMENDMENT NO. Calendar No,

Purpose: 1o provide appropriate authority for the Deputy

Director of the Federal Bureau of Investigation under

tlre Foreign Intelligence Suryeillance Act of- L978,

IN TIIE SENATE OF THE UNITED STATES-I10th Cong" lst Sess'

s.2248

To arnencl the lloreigr:. Intelligence Surveillance Act, of 1978'

to modernize and streamline the provisions of that Act,

and for other purPoses.

Referred to the Committee on and

ordered to be Printed

Ordered to li.e on the table and to ìre printed

AIVIENDMEIqI intended to be proposed by Mr, LEATTY

Yiz:

1'
2 On page 31, lines 21 through 2S, strike "if des-

3 ignated by the President as a certiffing official" and in-

4 sert ,,if the Di¡ecior of the Fed.eral Bureau of Investiga-

5 tion is unavaiLable".

I On page 3?, iines 3 ttrroug'h 5, strike "if designated

7 by the President as a certiô¡ing official"' and insert "if
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2

1 the Director of the Federai Bureau of Investigation is un'

2 available".
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Ahmad, Usman Exemption

From; Nietgen, DFmton (Judiclary-Rep) I@Judlclary-rep,senate.govl
Sent; Wednesday, November 14,2OOT 5:14 PM

To: Seldel, Rebocca; Traccl, Roþert N; Gerry, Brett (OLP); Kim, Harold H.

SubJect: Summary of Kyl amendmenls to 5'2248

Da.mion D, Nielsqn
Unitecl Statee Senate
Conrmit[çe ou the Judlciary

From¡ Matal, Joe (Judlciary'ReP)
Sentì Wednesday, November 74,2007 5113 PM

To; Mataf, Joe (Judlclary'Rep); All Judlclary Users

Subject: RE: Kyl amendments t0 5'2248

Summary of Kyl amendments:

JENOTGió
This amendment modifies tho Wyden provioion, which requires tho U,S, to go to court to obtain a FISA wanant

þefore any oveïseas surveillanoe that is targeted at aU,S, person may be initiated. The amehdment modifies this

provisioniy: (l) limiting the overseas-surveillance warratrt requirement to oases where the surveillance is

äonducted by Èpping calls and other oommunications that are routed through the U¡ited States; and (2) allowing

court approval tó be iought within 168 ctays of the initiation of the surveillance, rather than before the surveillance

begins,

HENO7L36
This amendment creates an exception to the Wyden overseas-surveillance warant requirement for cases where a

warran't would not be required to monitor the same individual in the same ciroumstances in the oourse of an

ordinary criminal investigation.

HBNO7L37
This amendment creates an exception to the Wyden overseas-suryeillance warrant requirement for cases where the

Fourth Amendment would not require a warrant if the investigation were conduotsd inside the United States,

"I(yl AmendmePt l"
Thís amendment modifies the going-forward private-parfy imrau:rity provisions in the bill by allowing a prevaiiing

parfy to recover court.costs and reasonable attorneys' fees.

JENO7Gl5
This amendment strikes the bill's requirement that tåe iG and intelligence agencies report on the number of
persons lpcated inside the United States whose communications were reviewed.

"Kyl amendment 2"
This amendment provides that, in the event that the sunset on the bill expires, the United States shall continue to

have authority to monitor the activities and communications of Al Qaeda and other foreign tenorist organizations.

3/13/2008
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AMENDMENT NO. Calendar No.

Purpose; To amend the FISA Amendments Act of 2007

to require specific statutory language to repeaì' or modiÛ/

the provisions in the bill relating to electronic suryeil'
Iance and inierception of tlomestic communications.

IN THE SENATE Of' THE UNITED STATES-IIOúh Cong.' let Soes'

s.2248

To amend the Foreign Intelligence Surveillance Act of .1978,

to modernize and streamline the provisions of that Act,
and for other purposes,

Refened to the Committee on and
ordered to be printed

Ordered to líe on the table and io be printed

Arwp¡¡oupNr intended to be proposed by

Viz:

I Strike section 102 and insert the following;

2 SEc. 102. STATEMENT OF EXCLUSTVE 
.MEANS 

BY WHICH

3 ELECTRONIC SURVEILLANCEAND INTERCEP.

4 TION OT.DOMESTTC COMMUNICATIONS MAY

5 nEcoNDUcrED.

6 (a) Stetnvrn¡lr oF ExcIJIJSTvE Mn¿Ns.-Title I of

7 the lforeign Intelligence Surveillance Act of 1978 (50
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I U.S,C. 1801. et seq.) is i.nau¿ by adding at the end

2 the following:

3 "sratnMENl, oF ExcIrllsnæ MEANS By wr-ficn EIJDO-

4 TnoNrc SURyETTJLANcB ÁND INTErr,cEprIoN oF Do-

5 iwnsrlc ooM[,rIINroaTIoNS MAy BE coNDIIcTED

6 "SEc, 112, Chapters 119 and 121 of title 18, United

7 States Code, and this Act shall be the exòlusive means by

8 which electronic surveillance (as defined in section 101(f),

9 regardless of ihe limitation of section 701) and the inter-

10 ception of domestic wire, ot'al, or electron.ic communica-

11 tions may be conducted, No provision of law shall be con-

12 strued to implicitly repeaì or modi$r this title or any provi-

13 sion thereof, nor shall any provision of law be deemed to

14 repeal or modi$' this title in a;ry manner unless such pro-

15 vision of law, if enacted after the date of the enactment

16 of the X''ISA Amendments .{ct of. 2007, expressly amends

l7 o:r other.wise specificaþ cites this title,", i

18 (b) T¡¡ln ox'' CoNTnwrs.-The table of contents in

19 the first section of the X'oreign Intelligence Suryeillance

20 Act of 1978 (50 U.S.C. 1801 et seq,) is amended. by add-

2I ing after the item relating to seotion 111, the following:

"Sec. 112, St¿tement of oxclwive means by which olectror:io surseillanco and
intorception of domestio communicationa may be conduotetl.',,

I



' 0:\GRÂ\GR'40?G93.¡.mì S.L.C.

AMENDMIINT NO. Calendar No.

Purpose: To regulate the judicial use of presidential signing
statements in the inierpretation of the FISA. .{mend-
ments ,A,ct of 2007,

IN îHE SENATE OF THE UNITED STATES-110th Cong.' let Sess.

s.2248

To amend the l{oreign Intelligence Surveillance Act of 1978,

to modernize and streamlin.e the provisions of that ,A'ct,

and for other purposes,

Ref.erred to the Committee on and
ordered to be printed

Ordered to Ìie on the table and to be printed-

Aiwplomn¡rt intended to be proposed by Mr, Srpcrpn

Yizt

1 Ât the end of t'he bill, add the following:

2 TITLE TV-PRESIDENTIAL
3 SIGNING STATEMENTS
4 snc.4or. DEFTNITToN.

5 As used in this title, the term "presidential signing

6 st¿tement" means a statement issued by the President

7 about a bill, in coqjunction with signing that bill into law

8 pursuant to Arbicle I, section 7, of the Constitution.
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2

I spc. 402. JUDICIAL USE OT.PR,ESIDEI{TIAL SIGNING STATE.

Z MENTS,

3 In determining lhe nreaning of this Acb, no tr'ederal

4 o¡ State court shalÌ rely on or defer to a presidential sign-

5 ing sLatement as a source of authority

6 snc, 4os, coNGR.EssroNAL RIcHT To PARTIÇrpATE rN

7 coURT PROCEEDINGS oR SUBMIT CLARI.

8 rYr¡lc N,ESOLUTION.

9 (a) CoiqonnssloN¡r Rrçnr To P¿nrrcrpers AS

10 .Aurcu,s Cunr¡¡,-If a presidential signing statement is

I I issued concerning this r\ct, in any action, suit, or pro-

12 ceeding in any Federal or Stabe court (including the Su-

13 preme Court of the United States), regarding the con-

14 stmction or constitutionality, or both, of this ,{ct, the n'ed-

15 eral or State Court shall permit the United States Senate,

16 through the Office of Senate l-iegal Oounsel, as authorized

17 in section 10L of the Ethics in Government Act of 1978

18 (2 U,S.C, 288), or the United States House of Represent-

tg atives, through the Office of General Counsel for the

20 United States House of Representatives, or both, to par-

2L ticipaie as an amicus curiae, and to present an oral argü-

22 rnent on the question of the Act's constmction or constitu-

23 tionality, or both, Nothing in this section shall be con-

24 strued to confer standing on any party seeking to bring,

25 or jurisiliction on any court with respect to, any civil or

26 criminal action, including suit for court eosts, against
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I Congress, either lfouse of Congress, a Member of Con-

2 gress, a commitLee 0r subcommittee of a, House of Con-

3 gress, any office or agency ôf Congress, or a,ny officer o¡:

4 employee of a House of Congress or any office or agensy

5 of Congress.

6 (b) Co¡tcnnssroN.aJ, Rre¡rr To Sunurr Cr,A-RIFYINo

7 Rpsor,urloN,-fn any suit referenced in subsection (a),

8 the full Oongress may pass a concurrent resolution declar-

9 ing its view of the proper interpretation of the Act of Con'

10 gress at issue, clari$ring Congress's intent or clariSring

11 Congress's findings of fact, or both, If Congress does pass

12 such a concurrent resolution, the n'ederal or State court

13 shall permit the United States Congress, tJrrough the Of'

14 fice of Senate l-regal Counsel, to submit that resoiution

15 into the record of the case â,s a matter of ríght'

16 (c) ÞcnorrnD CoNSIDEnarIoN.-It shall be the

L7 duty of each Federal or State court, including the Su-

l8 preme Court of the United States, to advance on the d.ock-

19 et and to expedite to the greatest possible exüent the dis-

20 position of any matter brought under subsection (a).
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ÁMtrNDMENT NO. Calendar No'

Purpose: To regulate the judicial use of presidential signing
statements in the interpretation of the tr'ISA Amend-
ments Ast of 2007.

IN TIIE SENATE OF THE UNITED STATES-I10úh Cong', lst Seee.

s.2248

To amend the Foreign Intelligence Surveillance Act of. 1.978,

to modernize and stream.line the provisions of . that Act,
and fbr other purposes.

Referrecl to the Committee on and
ordered to be printed

Ordered to lie on the table and to be printed

A¡tpununwr intended to be proposed by Mr, Sppcrpn

Yiz:

I .At the end qf the biLl, add the following:

2 TITLE IV,_PRESIDENTIAL
3 SIGNING STATEMENTS
4 ssc.4ol. DEFrNrrroN.

5 Âs used. in this title, the term "presidential signing

6 statement" meanfl a statcment issued by ihe President

7 about a bill, in conjunction with signing that bill into law

8 pursuant to A¡ticle f, section 7 , of the Constitutjon,
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1 sEc, 402, JUDIcIAL USD OT.PRESIDENTIAL SIGNING STATE-

2 wtENTs.

3 In cletermini¡g the meaning of this Act, no Federal

4 or State court shall rely on or defer to a presidential sign-

5 ing statement as a source of authority,

6 snc. 40s. coNGnESsroNAL RIcHT To pAB,TrcIpATE rN

7 CoURT Pn,ocEEDINGs oR s{JBMIT cI"ARI.

8 ¡'YING nEsoLUTroN.

9 (a) Co¡¡onnssloNArJ Rrosr To P¿nricrp¿rn .A,s

10 -Aulcus Cunus.-If a presidential signing statement is

11 issued concerning this Act, in any action, suit, or pro-

12 ceeding in a"ny Federal or State court (includj.ng the Su-

13 preme Court of the Unjted States), regarding the con-

14 struction or constitutionality, or both, of this .A,ct, the X'ed-

15 eraì or State Court shall permit the United States Senate,

16 through the Office of Senate I-regal Counsel, as authorized

17 in section 701- of the Ethics in Government Act of 1978

18 (2 U.S.C. 288), or the United States llouse of Represent-

Lg atives, through the Office of General Counsel for the

20 United States I{ouse of Representatives, or both, to par-

2I ticipate a.s an amicus curiae, and to present an oral argu-

22 ment on bhe question of the Act's construction or consfitu-

23 tionality, or both. Nothing in this section shall be con-

24 strued to confer standing on a,ny paúy seeking.to bring,

25 .or jurisdiction 0n any court with respe ct to, any civil or

26 èriminal action, includi:rg suit for court costs, against
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1 Congress, either Ifouse of Congress, a Member of Con-

2 gress, a committee or wbcommittee oi a House of Con-

3 gress, any oflice or agency of Congressr or any officer or

4 employee of a House of C.ongress or any office or agency

Congres.s,

6 (b) Co¡¡cn¡:ssroNal Rrcnr To Sunurr CrraÌ,,n"irNo

7 Rpsor,r¡troN.-In any suit referenced in subsection (a),

8 the full Congress may pass a consurrent resolution decl.ar-

9 ing its view of the proper interpretation of the Act of Con-

l0 gress at issue, clari$'ing Congress's intent or clari.fying

11 Oongress's findings of fact, or both. ff Congrcss does pass

12 such a concuruent, rcsolution, the Federal or State courb

13 shall permit the Unitecl States Congress, through the Of-

14 fice of Senate Legal Counsel, to eubmit that resolution

15 into the record of the case as a rn¿tter of right.

16 (c) Ercnnrrnn CoNsmnnarroN,-ft shall be the

I7 duty of each Federal or State court, including the Su-

18 preme Court of the United States, to advance on the dock-

t9 et and to e4pedite to the greatest possible extent the dis-

20 position of any matter brought under subsection (a).

2l spc.404. coNcRESsroNAL RrcHT To TNTERvENE oR suB.

22 Mrr cLARTFTnNG REsoLUTroN.

23 (a) Nortcn ro CoNGnES.s.-If a presidential signing

24 statement is issued concerning this Act, in any action,

25 suit, or proeeeding in the Supreme Court of the United

I

I

i:

I
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I States, wherein the construction or constitutionality, or

2 both, of this Act is at issue, the Supreme Court shall cer-

3 iify such fact to the Office of Senate Lregai Counsel and

4 to the Office of General Counsel for tlre Unìted States

5 Ifouse of Representatives,

6 (b) Co¡ronpssroNl! B,renr r0 INTEri,vEND,-In any

7 suit referenced in subsection (a), the Supreme Court shall

8 permit the United States Senate, through the Office of

9 Senate l-iegal Counsel, or the Uníted States House of B,ep-

10 resentatives, through the Office of General Counsel for the

11 United States I{ouse of Representatives, or both, to inter-

12 vene for presentation of evidence, if widence is otherwise

13 admissible in the case, and for argument on the question

14 of the .A.ct's construction or constitutionaìity, or both, the

15 United States Senate and House of Representatives shall,

16 subject to the applicable provisions of law, have all the

17 rights of a party and. be subject to alÌ liabilíties of ù parry

i8 as to court c<lsts to the extent necessary for a proper pres-

19 entation of the facts and law relating to the question of

20 constitutionality, Nothing in this section shall be con-

2l strued to confer standing on any païty seeking to bring,

22 or jurisdiction on any court with respect to, any civil or

23 criminal action, incìuding suit for court costs, against

24 Congress, èither House of Congress, a Member of Con-

25 gress, a committee or subcommittee of a House of Con-
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I gress, any office or agency of Congress, or' â.ny officer or

2 employee of a House of Congress or any office or agency

3 of Congress,

4 (c) CorvcnnssloN.ar Rlcnt To Srmmr Cr¿¡m'vrxc

5 Rnsor,tlTroN.-fn any suit referenced in subsection (a),

6 the fulI Congress ma.y pass a concuffent resolution declar-

7 ing its view of the proper interpretation of the.{ct of 0on-

8 gress at issue, clarifuing Congress's intent or cla,rifiiing

9 Congress's findings of fact, or both, If Congress does pass

l0 such a concurrent resolution, the Suþreme Court shaJl per'

11 mít the United States Congress, through the Office of

12 Sen.ate Iregal Counsel, to submit that resolution into the

13 record of the ca,se as a mat'Ler of right.
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AMENDMEN'T NO, Calendar No,

Purpose: To regulate the judicial use of presidential signing
statements in the interpretation of the FISA .A¡nend-

ments Act of 2007.

IN THE SENATE OF THE UNITED STATES-IIOüh Cong,' lat Sess.

s,2248

To amend the X'oreign Inteliigenco Surveillance Act of 1978'

to modernize and streamline the provisions of that Act,
n,nd for other purposes,

Referred to the Oornmittee on
ordered Lo be Printed

Ordered to Ìie on the table and tó be printed

A¡rpnovro¡¡r intended to be proposed by Mr. Spnc'rplt

Ytz:

1 At the ond of the bill, add the foilowing:

2 TITLE TV-PRESIDENTIAL
3 SIGNING STATEMENTS
4 snc.4or. DEFIMTIoN.

5 As used in this title, the term ¡'presidential signing

6 statement" means a statement issued by the President

7 about a bill, in eonjunction with sigring that bill into law

8 pursuant to Article I, section 7, of the Constitution,

and



O r\GIIA\GR"{.0 7 Cl 9 ?.nnl S.L.C,

2

I snc, 402. JUDrcrÄL usn oF PRESrDElvrrÄL SIcNrNG srATE'

2 MENTS,

3 In cletermining the meanj,ng of this A.ct, no Federal

4 or State court shall lely on or defer to a presidential slgn-

5 ing statement as a source of authority.

6 spc. 40s, coNGR.ESSToNAL RIcHT To PAaTIcIPATE rN

7 counT PRocEEDrNcs oB, SUBMIT cLARI-

8 FvINc RESoLUTIoN.

9 (a) CowcnpssIoN.A.L Rlcur To P¡ntrclp,ern As

10 A¡rlcus Cunr¡u.-lf a presidentia,l signing statement is

11 issued concerning this Act, in any action, suit, or pro'

12 ceeding in any tr.ederal or State court (including the Su-

13 preme Court of the United States), regarding the con-

14 stnrction or constitutionality, or both, of this Act, the n'ed-

t5 eral or State Court shall permit the United States Senate,

16 through the Office of Senate Legal Counsel, as authorized

17 in section 70L of. the Ethics in Govemment Act of 1978

I8 (2 U.S,C, 288), or the United States House of Represent-

19 atives; through the Office of General Counsel for the

20 United States House of Representatives, or both, to pd,r-

2I ticipate as an amicus curiae, and to present a¡r oral argu-

22 ment on the question of the Act's construction or constitu-

23 tionality, or both, Nothing in this section çhail be con-

24 strued to confer standing on any party seeking to bring,

25 or jurisdiction. on any court with respect to, any civil or

26 crÍminal action, inclutl.ing suit for court costs, against
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I Congress, either Flouse of Congress, a Member of Con-

2 gress, a comrnittee or subcommittee of a House of Con-

3 gress, any office or agency of Congress, or any offieer or

4 employee of a House of Congress or any office or agency

5 of Congress,

6 (b) CowennssloNÁr Rrc:rr To Suswr CI,ATT,IFYING

7 Rpsor,urroN.-In any suit referenced in subsection (a),

I the full Congress may pass a concurreni; resolution declar-

9 ing its view of the proper Ínter:pretation of the ,A'ct of Con'

10 gress at issue, clariSring Congress's intent or clarifying

11 Congress's findings of fact, or both, If Congress does pass

12 such a concurent resolution, the X'ederal or State court

13 shall permit the United States Congress, through the Of-

14 fice of Senate Legal Counsel, to submit that resolution

15 into the record of tle case as amatter of right.

16 (c) ElcnpITED CoNSIDERATIoN,-II shall be the

17 duty of each tr'ederal or State court, inclurling the Su-

18 preme Court of the Uniied States, to advance on the dock-

19 et and to erçedite to'the greatest possible extent the dis-

20 position of any matter brought under subsection (a),

2T SEc. 4O4..cONGRESSIONAL STANDING TO OBTAIN DECLAR.

22 AToRYJUDcMEIvT.

23 Arr'y court of the United States, ripon the filing of

24 an appropriate pleading by the United States Senate,

25 through the Office of Senate l-.regal Counsel, or the United
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1 States I-Iouse of Representatives, througl'r the Office of

2 General Counsel for the United States House of Rep-

3 resentatives, or hobh, may declare the legality of any presi-

4 dential signing statement concerning this Act, whether or

5 not further reiief is or could be sought' Arry such declara'

6 tion shall have the force and effect of a final judgment

? or decree and shall be reviewable as such.
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AMENDMENT NO, Cale.ncLar No'

Purpose: To regulate the judicial use qf presidential signing

statements in the interpretatÍon of ihe FISA Amend-

ments .{ct of 200'l '

INTHESENATEoFTHEUNITEDSTATES-I1OùhCong.'lstSeee.

s.2248

To amond the Foreign Inteì.ligence Surveillance Act of 1978,

to modernize and streamline the provisions of that 'A'ct,
and for other purPoses'

Iìeferred to the Committee on and

ordered to be printed

Ordered to lie on the table and to be printed

A¡,rpun¡¿nl¡T intonded to be proposed by Mr. Srpc'l'pn

Ytzi

1 At the end of the bill, a,dd the following:

2 TITLE TV_PRESIDENTIÄL
3 SIGNING STATEMENTS
4 snc,401. JUDIcIAL usp oF PnESIDENTTAL srGNrNG srATE'

5 ltlENTs.

6 In determining f.he meaning of this Act, no Federal

7 or State oourt shaiì rely on or defer to a presidential sig¡t-

I ing statement as a, source of authority
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AMENEMENT N0, Calendar No.

Purpose; To regulate the judicial use of presidenti¿l signing
st¿itements in the interpretation of Acts of Congress.

IN THE SENAI'E OF THf UNITED STATES-f10th Cong., Ist Sess.

s.2248

To amend the Foreign Intelligence Surveillance Act of 1978,

to modernize and streamline the provisions of that Act,
and for other purposes,

Referred to the Committee on' and

ordel'ed to be printed

Orrlered to lje on the table and to be printed

A¡,rnNn¡¿n¡lr intended to.be proposed by Mr, Spnctun

Viz:

I At the end of the bill, add the followÍng:

2 TITLE TV_PR^ESIDENTIAL
3 SIGNING STATEMEhI'TS
4 SEC.40l. SHORT TITLE.

5 This title rnay be cited as the "Presidential Sigr:ing

6 Statements Act o12007" .

7 snc.4oz. DEFIMTToN,

8 -A*q used in this title, the term "presidential signing

9 statement" means a statement issued by the President

I

I

I
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1 about a bill, in cor¡junction with signing that bill into law

2 pursuant to ArticLe I, section 7 , of tlrle Constitution.'

3 sEc, 408, JUDTCIAL u6E oF'PR^ESIDENTTAL STGNING srATE-

4 MENTS.

5 In determíning the meaning of any AcL of Congress,

6 no Federal or State court shall rely on or defer to a presi-

7 dential signing statement as a source of authority.

I snc. 404. coNcaæssroNAL RIcHT To PARTIcTPATE IN

9 COI]RT PN,OCEEDINGS OB STIBMIT Cr.AßI.

10 FrrNG R.EsoLUTIoN,

11 (a) CoNan¡ssIoNAr B,rcsr To P¡nucIp¡rn As

12 Avtous Cunup,-In a,ny action, sui.t, or proceeding in

13 any n''ederal or State courl (inchrding the Supr:eme Court

14 of the United States), regarding the construction or con-

15 stitutionality, or both, of any Act of Congress in which

16 a presidential signing statement was issued, the Federal

17 or State Court shall permit the United States Senate,

18 through the Office of Senate l.regal Counsel, as authorized

lg in section 701 of the Ethics in Government Act of 1978

20 (2 U,S.C. 288), or the United States Ilouse of Repr:esent-

21 atives, throrrgh the Office of General Counsel for the

22 United States House of Representatives, or both, to par-

23 ticipate as an amícus euriae, and to present an oral axgu-

24 ment on the question of the Act's construction or constitu-

25 tionality, or both, Nothing in this section sha"ll be con-

i

I

I
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I strued to confer stancling on any party seeking to bring,

2 or jurisdiction on any coìrrt v¡ith respect to, any civil or

3 criminal action, including suit fbr court costs, against

4 Congress, either House of Congress, a Member of Con-

5 gress, a committee or subcommittee of a House of Con-

6 gress, any office or: â,gency of Congress, or any officer or

7 employee of a House of Congress or any office or agency

8 of Congress,

9 (b) Co¡lc*np.ssroNlr, Iìrgr-rr. To Sunurr Cl,Al,rrìyrNc

10 RnsolurroN,-In any suit referenced. in subsection (a),

1l the full Congress may pass a concurrent resolution declar-

12 ing its view of the proper interpretation of the Aot of Con-

13 gress at issue, clariffing Congress's intent or clarifiiing

14 Congress's findings of fact, or both, If Congress docs pass

15 such a concurrent resolution, the F ed.eral or State court

16 shall permit the United States iorlgress, through the Of-

17 fice of Senate Legal Counseì, to submit thaf resolution

18 into the record of the case as a matter of right.

19 (c) E>rpnorrn¡ CoNsrppn¿rroN.-It shall be the

20 duty of each Federal or State court, including the Su-

21 preme Court of the United States, to advance on the dock-

22 et a¡od. to expedite to the greatest possible extent the d.is-

23 position of any rnatter brought uncler subsection (a).

I

I
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AMENDMENT NO, Ca,lenrlar No.

Purpose: To clarifii ihat the n'oreign Intelligence Surveillance

Court has the authority to continue its review of Govern'

ment targeting and minimization procedures.

IN THE SENATE OF THE UNITED STATES-I10th Cong., let Sess.

s.2248

To a,mend the Foreign lnielligence Surveillance Act of 1978,

to modernize and streamline the provisions of that Acb,

and for other purposes,

Iìeferred to the Committee on and

ordered to be printed

Ordered to lie on the table and to be printed

Alrpr.ipvrpwr intended to be proposed by

Yiz:

1 On page 18, strike ìine 24 an.d alÌ that follows

2 through page 19, line 10, and insert the following:

3 "(3) î¿nanrING Pr{ocEDUnEs,-

4 "(A) IN çnwnn¿r-,,-The Court shall re-

5 view the targeting proôedures rcquired by sub-

6 section (e) to assess whether the procedures are

7 reasonably d.esigned to ensure that the aoquisi'

8 tion authorized under subsection (a) is limited
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to the.targeting of persons rea.sonably believed

to be located outside the United States,

"(B) CoNTTNUTNG ovßnsror{T,-Upon re-

ceipt of a semiannual assessment or a,nnual re-

view pursuant to subsections (l)(1)(A) and

(l)(3)(C) respectively, the liloreign Intelligence

Surveillance Court shall consider wJreüher in

light of the reports, the targeting and minimiza-

tion procedures required by subsection (e) and

(f) are being fulfilled, with respect to any acqui-

sition previously approved under sub.section (i),

and if not, shall require action to correct the

deficiencies i¡r the manner prescribed by para-

sraph (5XB),

" (4) MrNrn¿ru.arroN pa,ocpDUnES,-

"(,A.) IN eENnRAr,.-The Court shall re-

view the minimization procedures required by

subsection (f) to assess whether such proce-

dures meet 1Àe definition of minímization proce-

dures under section 101(h).

"(B) CoNITNUTNG ovEnsIGHT,-Upon re-

ceipt of a semiannual assessment or annual re-

vrew pursuant to subsections (i)(1)(A) and

fl)(SXC) respectively, the .X'breign Intelligence

Surveillange Court shall consider whother in

1

2

1

4

)

6

n

I
9

t0

ll
12

t3

14

15

t6

r7

18

19

20

2l

22

23

24

25



Oi\IIDN\I{E N0?I(42.n¡l

I

IL

J

4

5

6

s.L.c,

3

light of the reports, the targebing and minimiza-

tion proceilures required by subsection (e) and

(f) are being fulfilted., with respect to any acqui-

sítion previously approved under subsection (i),

and if not, shall require astion to cortect the

deficiencies in the manner prescribed by para-

sraph (5)(B),",
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-AMENDMENT NO, Calendar No.

Purpose: To clarifu that the FISA court has the authority
i;o contilrue its review of governrlent targeting and mini-
mization procedures,

IN THD SENATE OF THE UNITI¡:D STATES-11Oth Cong.' let Sees'

s.2248

1'o anrend the Foreign Inteììigence Surveillance Act of tg19,
to modernize and stream.line the plovisions of that Act,

and for other purPoses,

Refered to the Committee on and

ordered to be printed

Ordered to lie on the table and to be printed

A¡roNol¿¡¡¡l intended to be proposed by

Yiz:

1 On page 18, strike line 24 and aJl that follows

2 through on page 19, line 10, and insert the following:

3 (3) lenentrNc Pa,ocEDURES.-.

4 (A) IN cENErìÀr,.-The Court shalL review

5 the targeting procedures required by subsection

6 (e) to assess whether the procedures are reason'

7 ably designed to ensure that the acquisition au-

8 ihorized under subsection (a) is limited to the

L

I

t:
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1 targetíng of persons rea^sonably believed to be

2 located outside the United States,

3 (B) Fecrons ro BE coNgrDnri,Eu,-'Wren

4 conducting the review required under subpara'

5 graph (A), the Foreign Intelligence Surveillance

6 Court shall take into account-

''t (i) all support materials offered by the

8 govenrment pursuant to the terms of this

9 .Lct';

l0 (ii) prior applications by tìre govern'

t 1 ment und.er this Act and all submissions

12 offered in support of those applications;

13 (iii) prior authorization orders of fhe

14 Court;

15 (iv) any Semiannual Assessment re'

16 port srbrnitted to it, pursuant to sections

I7 703(l)(1)(A) with information relevant to

18 the targeting procedures under review, un-

1,9 less such findings and concìusions are

20 found to be clearþ erroneous; and

2I (v) any Annual Review report sub-

22 mitted . to it pu.rsua,nt to section

23 703(l)(3)(C) with ínformation relevanf; to

24 tJte targeting procedures under review, un-

l,r

i

l



0:\l{llN\HEN0?l(56.xml s,L.c,

1 less sueh find.ings and conclusions a,re

2 found to be clearly erroneous,

3 (4) MnvlvirzarroN PR0oEDUB,Ds,-

4 (A) IN GENtr)naJ,,-The Court shaìl review

5 the minimizatíon procedures required by sub-

6 section (f) to a,ssess whether such procedures

7 meet the definition of minimization procedures

8 under section 101(h).

g (B) I¡¿.crons To BE coNSrDEnED,-When

l0 conducting the review required under subpara-

11 grapli (A), the n'oreign Intelligence SurveiLlance

12 Court shall take into account-

13 (Ð all support materials offered by the

t4

15

1,6

t7

18

19

¿U

21

22

gover:nment pursuant to the terms of this

Act;

(ii) prior applications by the govern-

ment und.er this Act and all submissions

offered in supporü of those applioations;

(iii) prior authoriøation orders of the

Court;

(iv) any Semiannual Assessment re-

port submiúted to it, pursuant to sections

23 703(l)(1)(A) with information relevant to

24 the targeting procedures under revievø, un-



0 ¡\I-IE MIIEN0 ?I(5 6.xnl

I

ôL

4

5

6

7

8

+

Iess such fi.ndings and concllrsions &re

f¡und to be clearly erroneous; and

(v) a.ny Annual Review repor:t sub-

mitted. to it pursuant to section

703(l)(3)(C) with information relevant to

the minimization procedures under rwiew,

unless such findings and conclusions are

found to be ciearly erroneous.
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AMENDMENT NO, Calendar No,

Purpose: 'Io estabiish a state secrets privilege in connection
with civil a,ctions against the United States or other
litigation involving state sçcrets.

IN THE SDNATE Of THE UNITDD STATES-11Oúh Cong,, lsù Seee,

s,2248

To arnend the Foreign Intelligence Sui"veillence Aot 0f 1978,

to morlernize and streamline the provisions of that .t\ct,
and for other purposes,

Ileferred to the Courmittee on and
ordered to be printed

Ordered to lie on the table and to be printed

A-nrnup¡¿orur: intend.ed to be proposed by

Yiz:

1 0n page 55, before line 8, insert the following:

2 sEc. 206. STATE sEcßETS PRTVILEGE IN CONNECTION

3 wITH cfvll, AcfioNS AcATNST THD UnnTED

4 STATES oR oTHER I,ITIGATION II{\¡OLVING

5 srATD sEcaETs.

6 (a) ST.ern Spcri,n'rs Gnwpner,lv,-X'or the purpose

7 of. any civil action brought against the United States or

8 other litigation involving state secrets, evidence of state

g secrets shall be excluded., and no disclosure o¡:dered or
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1 compelled, where the courl,, upon receipt of a qualifying

2 af.fidavit, finds thal',-

3 (1 ) the interests of national security asserted in

4 the qualifying affidavit are genuine and show a rea-

5 sonable dang'er of harm ftom rlisclosure; or

6 (2) the needs of the litigants can be substan-

7 taally met through less intrusive means than disclo-

8 sure.

9 (b) Pnocnpunn,-In evaluating a claim of stal,e se-

10 crets under this section, the.court shall exarnine in camera

11 all classified evidence, addenda, and pleadings filed under

12 seal and ex parte, and shall determine whether there is

13 sufficient cause to support application of the privilege. In

14 maling its determination, the court shall give substantial

15 weight to the claims made in the qualiffing affidavit un-

16 less those claims are found by the courb to be frivolous,

17 unsupported, or substantially outweighed by the need. for

18 disclosure as part of frrrther litigation, No need. for disclo-

19 sure may be foun<l to exist in any case in which a court

20 can fashion rules and presumptions to permit further pro-

21 ceedings without disclosure or where miì.italy secrets a¡e

22 at stake.

23 (c) Funrunr, Prr,ocEEDrNGs AND PR,EST.IMPTIoNS,-

24 If the assertion of the statê secrets privilege sulrsta,ntially

25 and unfairly prejud.ices the cÌaims or interests of a liti-

L
t.

l,

I

I

I

t'
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gant, the colrrt, to the extent practicable, shall fashion

rules and presumptions to remove any unfail' preiudice

and to allow for further proceedings without disclosure'

(d) Qualtnvrno Alr'IDAvIr.-In this section, the

term "qualifinng affidavit" meâ,ns a written statement,

made under oath or pursuant to section 1746 of title 28,

Unitect States Code, on behalf of the United States by the

head of the department or agency over the matter at issue,

that asserts-

(1) the disclosure of certain evidence or infor-

mation would be inimical to the national security;

(2) a specific privilege log and description oi

the evidence oy information at issue (or, with leave

of the court, a redacted privilege log and generalized

description of the same with a more detailed adden-

dum submitted to the court in camera and ex parbe);

(3) the nature and degree of harm to the na-

tional security that could result from disslosure; and

(4) thal; the afkamt has personally considered

the matbers described in the affidavit,

(e) PnocnEDrNGS Gor¿en¡lno BY RUI,E 1101(P),-

Any proceedings und.er this section shall be governed by

rule 1101(d) of the n'ederal Rule of lìvidence.
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AMENDMENT NO. Calendar No.

Purposer 1o provide for the substitution of the United States

in cerbain actions,

IN THE SENATE OF TIIE UNITED STATEg-1loth cong., lgt sesa'

s,2248

R,eferred to the Committee on and

ordered to be Printed

Ordered to lie on the table and to be printed

A¡,rp¡¡nvmNr intenderl to be proposed. by Mr. Srnctnn

To amend the Foreþ Intelligence surveiliance Act of 1978,

to modernize and streamline the provisiolrs of that Ac-t,

and for other Purposes'

Yw:

I

2 spc,

J

I

6

7

I
v

Strike section 202 andilnsert the following:

202. SUBSTITUTION OF THE UNITED STATES IN CER"

TAIN ACTIONS.

(a) IN Gu¡¡nn¿r-,.-

(l) CpnrrnlctrloN.-Notwithstanding any

otlrer provision of Iaw, a Federal or State court shall

substitute the United States for an electronic com-

munication service provider with respect to any

claim in a covered civil action as provided in this

I
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1 subsection, if ihe Attorney General certifies to that

'2 court that*

3 (A) with respect to that claim, the assist-

4 ance alleged. to have been provided by the elec'

5 tronÍc sommunication service provider was-

6 (i) provided in connection witJr an in-

7 telligence activity involving communica'

8 tions that wâ.s-

9 (I) authorized by the President

during the period beginning on Sep-

tenber 11, 2001, and ending on Jan-

trary 1?, 2007; and

13 (II) designed to detect or prevent

14 & terrorist attack, or activities in

15 preparation for a terrorist attack,

against the Uniüed States; and

(ü) described in a written request or

directive from the Attorney General or the

head of an element of the intelligence cor.n-

20 munity (or the deputy of such person) to

2l the electronic communication sewi.ce pro-

22 vider indicating that the activtty was-

23 (I) authorized by the President;

24 and

25 (II) determined to be lawful; or

10

t1

t2

16

tà
LI

t8

19

I

I

I

I
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I G) the electronic oommìrnication service

2 frrovider did not provide the alleged a,ssistance,

3 (2) Suustrru'r'IoN,-

4 (A) I¡¡ cENInRAL,-Except as provided in

5 subparagraph (B), upon receiving a certification

6 under paragraph (1), a lted.eral or State court

7 shaJ-,--

8 (i) suìrslitute the United States for

9 t,he electronic communication service pro-

10 vider as the defendant as to all claims des-

11 ignated by the Àttorney General in that

12 certification; and

13 (ii) as to that electronic communica-

14 tion service Provider-

15 (I) dismiss all claims designated

16 by the Atborney General in that cer'

17 tification; and

18 (II) enter a final judgrnent relat-

19 ing to those claims,

20 (B) CoNrrxu¡tlow oF cEri,TAJN

2I . orJarlvrs,-If a certification by the Attorney

22 General under paragraph (1) states that not all

23 of the alleged assistance was provided under a

24 written request or directíve described in para-

I

1",

I
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4

graph (l)(A)(ii), the electronic communication

serî¡ice provider shall remain as a defendant.

(3) PnocnDUri,ES.-

(A) Tonr cIJATMS,-Upon .a substitution

under paragraph (2), for any tort clairn-

(i) the claim shall be deem.ed to have

been filed under section 1.346(b) of title

28, United States Code, except, that sec-

tions 2401(b), 2675, and 2680(a) of title

28, United States Code, shall not apply;

and

(ii) notwithstanding any other provi-

sion of law, the claim shall be deemed

timely filed against the United States if it
was timely filed against the eiectronic com-

munication service provider.

(B) CowsTrrutroNar-r srATUTony

clÁrlrs.-Upon a substitution under paragraph

(2), for any claim under the Constitution of the

United States. or B,ny I'ederal statute-

(i) the claim shall be deemed to have

been flled agaiust the United States under

section L331 of title 28. United States

Code:

I

2

J

4

)

6

1

8

9

10

1I

12
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15
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t8
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20
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22
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24
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5

(ü) \Ãrith respect to any claim. under a

Federal statute that does not provide a

cause of action against the United States,

the plaintiff shall be permitted to amend

5 such claim to substitute, as appropriate, a

6 cause of action under-

7 (I) section 704 of title 5, United

S States Code (commonly lrnown as the

9 Ädministrative Procedure Act);

l0 (II) scction 2712 of title 18,

1l United States Code, except that para-

12 graphs (1,) and (2) ot subsection (b)

13 of that section and the minimum

14 amount of daurages specified in sub-

15 section (¿)(1) of that section sh¿ll not

t6 aPPIY; or

17 GII) section 1I0 of the Foreign

18 Intelligence Surveillance Äct of 1978

19 (50 U'S,C. 1810), excePt that sub-

20 sçction (b) of that section and the

2l minimum amount of damages speci-

22 fied in subsection (a) of that section

23 shall not aPPIY;

24 (iii) notwithstanding any other provi-

25 sion of law, the statutes of limitation appli-

1

2

a
J

4
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cable to the causes of action identified in

clause (ii) sha,ll not apply to any amended

claim unde:: thal; clause, . and any such

cause of action shall be deemed timely fiìed

if any Federal statutory cause of action

against the electronic communication serv-

ice provider \ryas timelY filed; and

(iv) notwithstanding any other provi-

sions of law; for any amended claim under

clause (ii) the UniLed States shall be

d.eemed B, proper defendant under any stat-

utes clescribed ïn that clause, and any

plaintiff that had standing to proceed

against the original defendanb shaJl be

deemed an aggrieved party for purposes of

proceeding under section 2772 of title 18'

or section 110 of ihe Foreign Intelligence

Surveillance Act of 1978 (50 U'S,C,

1810),

(C) DlscovERY,-

(i) }q GENEn a!.-In a covered civil

action in which ihe United States is sub-

siituted. as party-defendant under pâ,ra-

graph (2), arry plaintiff may sen¡e third-

patfl rìiscovery requests to any electronic
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communications seryice provider as tÐ

which all claims are dismissed..

(ii) BnrotNc rI{E GovERNMENT,-If

a pìaintiff in a covered. civil action serves

deposition notices under rule 30(b)(6) of

the X''ederal F,ules of Oivil Procedure or re-

que,sts undor rule 36 of the X'ederal Rules

of Civil Procedure for admission upon an

electronic communications service provider

as to which all clairns \ryere dismissed, the

electronic communications service provider

shall be deemed a parby-defend.ant for pur.

poses rule 30(b)(6) or rule 36 and its an-

surers and admissions shall be deemed

hinding upon the Government,

(b) CpnrmroarroNs.-

(1) Itt GENERATJ,'-For purposes of substitution

proceed.ings und.er this section-

(A) a certifieation under subsection (a)

. may be provided and reviewed in camera, ex

parte, and under seal; and

(B) for any certification provided. and re-

viewed as described in subparagraph (A), the

cour[ shall not disclose or cause the disc].osure

of its contents.
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I
(2) NorvpprJnoarroN,-The authority and' du-

ties of the ,{ttorrrey General under this section shall

be performed by the Attorney General or a designee

in a position not lower than the Deputy Attorney

General.

(c) I-¡rulr¿.TIONS,-

(1) Sownnron [viMUNITY.-This section, in'

cluding any Fecleral statute cited in this section that

operates as a waivcr of sovereign immunity, con-

stitute the sole waiver of sovereign immunity witlr

respect to any covered civil actiorr'

(2) D¡u¡'ans.-In any coverecl civil action in

which the United States is substituted under sub-

section (a), the total amount of damages that may

beawardedforthesumtota]ofallplaintiffsshall

not exceed $25,000,000'

(d) Cn¡ru Aorrows rN SrAl'E Counr'-I¡or purposes

of section L44l of. title 28, United Stàtes Code, any cov'

ered civil action that is brought in a state court or admin-

ïstrative or regulatory bodies shall be deemed to arise

under the constitution or.laws of the united states and

shall be removable under that section'

(e) Rui,n or CoNsrrùuorroN'-Excepl; as expressly

provided in this section, nothing in this section may be

construed to limit any immunity, privilege, or defense

I

L
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1 under any other pïovision of law, including a'ny privüege'

2 imrnunity, or defense that would ,otherwise have been

3 available to the united states absent its substitution as

4 party-defendant or had the United States been the named

5 defendant,

6 (f) Erpncrnæ D¡'t'Ë aND A-PPLrc.A'TroN'_.This sec'

7 tion shall apply to any covererl civrl action pending on or

8 filed after the date of enactment of this Act'



AMENDMF,NT No._

Puposer To provide for greater FISA court oversight

Calendar No,

IN TI-IE SENATE OF THE UNITED STATES-I1OrH Cong,, I't Sess.

s,2248

To amend the Foreign Intelligence Surveillance Act of 1978, to modernize
and sfreamline the provisions of that Act, and for other purposes,

Refened to the Committeo on
ordered to be printed

Ordered to lie on the table and to be printed

AMBNDMBNT intended to be proposecl by

Viz;

(1) On page 19, strike line 23 strike "If'and Ínsert on line20, before "the Court", "(i) tN
GENBRAI-._ If'

(2) On page2l,line 9 replace "(i)" with "(I)"

(3) On page20,line 13 replaco "(ii)" with "(II)"

(a) On line 15, before "(C)" insoff the following:

(ii) POTEI.{TIAL LIMITATION ON USB OF INFORMATION,- If the Court finds that
a certifrcation required by subsection (g) does not contain ali of the reguired elements, or
that the proceclures required by subsoctions (e) and (f) are not consistont with the

requirements of those subsections or the fourlh amendment to the Consiitution of the

United States, the Court may issuo an ordel limiting the retention, dissemination, or use

of information conceming any Uníted States person acquired from such acquisition,

and



AMBNDMENT NO. Calendar No,

Purpose: To provide for greater FISA court oversight

IN TI¡E SENATE OF TIIE UNITDD STATES-11grH Cong., l't Sess,

s,2248

To amend the Foreign I¡telligence surveillance Act of 1978, to moderniue

and streamline the provisions of that Act, and for other purposes.

Refened to fhe Committee on ano

ordered to be Printed

Ordere<l to lie on the table and to be printed

AMBNDMENT intended to be proposed by

Yiz:

(1) On page2l,strike line 5 and all ttrat fol.lows through line 13, and insert the following:

..(B)CoNTINUATIONoFACQUISITIoNPBNDINGREHEARING._Any

uIqíirition. affected by an order under paragraph (sXB) may continue during the

p"nd"n"y ofany rehearing ofthe order by the Court en banc'

(c) STAY PBNDiNG APPEAL.- The Government may move j9¡ a stay of any otder

o}iúuno''ignIr:telligencoSurveillanceCourJunderparagtaph(5)(B)duringthe
pendency ofnny appeal ofthe order to the Foreign Intolligence Surveillance Court of

Review,

(D) CoNTTNUATION OF ACQUISITION PENDING ÞISPOSITION OF PETITION

n'òn Srey PENDING APPEAL, - Any aiquisitions affected by an order under

p"irgtrpft (5)(B) may continue during the pendency of a govenrment request for a stay

under paragraph (6XC)'

(2) On pageZL,line 14, replaoe "(C)" rvith "(E)"



I , Purpose: To provide for the substitution of the United States in oertain actions'

ã

4 s,2248

o To amend the Foreign Intelligence Surveillance Act of
7 7978, to modernize andstreamline the provisions of that

s Act, and for other Purposes.
9

to Referred to the Committee on and ordered to

r 1 be printed

t2 Ordered to lie on the table and to be printed

13 Al¡ghlolvfENT INTENDED To BE PRoPOSED BY

14 Yiz:

l5 Strike scction202 and ínsert the following:

16 SEC. 202. SUBSTITUTION OF THE LINIITED STATES

t'7 IN CERTAIN ACTIONS.
18 (a) In General.-

lg ( l) Centprcer¡o¡¡,-Notrvithstanding any other provision of law, a Federal or

20 
-state 

oourt shall substitute the unitcd stãtes for an electronic communication service

it provider with respect to any claim in a covered civjl action as provided in this

22 subsectíon, if the Atforney General cpdiftes to that court that-

23 (A) with respect to that claim, the assistance alleged to have been provided

24 by the electronic communication service provider lvâs--

25 (j) provided in connection with an intelligence aotivity involving

26 communications that was-

27Q)authorizedbythcPresidentduringthengrio{.b-egtnlingon
28 Soptember 11,2001; and ending on January 17'2007"and

Zg flI) designed to detect or prevent a tenorist attack, or activiiies in

30 preparation for a terrorist attach against the United States; and

3l (ii) desoribed in a written request or direotive fróm the Attorney General

32 or inã frea¿ of an element of the intelligence community (orthe.deputy of

33 such person) to the eleotronic communication service provider indicating

34 that the aofivitY was*



1

4

5

6

I
9

10

(I) authorized by the President; and

(II) determined to be lawful; or

(B) the electronic communication servicq provider did not provido the

alleged assistancs,

(2) SunsrnurloN,-
(A) IN ceruenel,-Except as provided in subparâgraph (B)-, upon receiving a

certification under paragraph (l), a Federal o¡'State court shall-

(i) substitute tbe United States for the elech'onic oommunication service

provider as the defondant as to all claims designated by the Attonrey

General in that certiflrcation; and

(ii) as to that electronic communication service provider-

(I) dismiss all claims designated by the Attorney General in that

certification; and

(II) enter a ñnal judgment relating to those claims,

1B) CONTTTVUATIoN oF CERTAIN CLAIMS,-.-If a certification by the Attomey
General under paragraph (1) states that not all oftho alleged assistance was

provided underia written request or directive desoribed in paragraph (lxAxii),
ihe electronic communicafion service provider shall remain as a defendant.

(3) Pnocnnlrnes,-

(A) Tont cr,envls,-Upon a substitution under paragraph (2), for any tort

claim-
(i) the claim shall be deemed to havo been fÌled undcr section 134ó(b)

of title 28, United States Code, exoept that seotions 240Iþ),2675,and
2680(a) of title 28, United Strites Code, shall not apply; and

(ii) notwithstanding any other provision of law, the claim shall be

deemed timely frled against the Unitecl States if it was timely filetl against

the electronic communication service provider.

(B) ConsutUTIoNAL AND STATUToRY ÇLå,IMS.. Upon a substitution under

paragraph (2), for any claim under the constitution of the united states or any

Federal stafute-

(i) the claim shall be deerned to have been filed against the United

States under section 1331 of title 28, United States Code;

(ii) with respcct to any claim under a Federal statute that does not
provide a causeof aotion against the United States, the plaintriff shall be

permitted to amend such claim to substitute, as appropriate, a cause of
action under-

(I) section 704 of täe 5, United States Code (commonly known as

the AdministraÍive Procedure Act);

11
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39 (II) section 2712 of tttle 18, United States Code, except that
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parugraphs (l) and (2) of subsection (b) of that section a¡d the

minimum amount of damages specifled in subsection (a)(1) of that

seotion shall not aPPIY; or

(III) section 1 10 ofthe Foreign Intelligence Surveillance Act of
1978 (50 U.S,C. 1810), except that subsection (b) of that section and

tho minimum amount of damages specified in subsection (a) of that

section shall not applY;

(iii) notwithstanding any other provísion of law, the statutes of
limitation applicable to the oauses of action identifìed in clause (ii) shall

not apply to any amonded claim under that clause, and any such cause of
action shall be deemed timely filed if any Federal statutory oause of action

against the electronic comrnunication service provider was timely filed;

(iv) notwithstanding any other provisions of law, for any amended

claim under clause (ii) the United States shall be deemed a ploper

defendant urder anystatutes described in that clattse, and any plaintiffthat
had standing to proceed against the original defendapt shall be deemed an

aggrieved party for purposes of proceeding undor section 2712 of räe 18

or section 110 of the Foreign Intelligenoe surveillance Act of 1978 (50

u,s.c, 1810).

(C) Dtscovnnv.-
(i) IN GENERAL- In a covered civíl action in which the united states is

substituted as party-defendant under paragraph (2), wty plaintiff may serve

third-pzuty discovery requests to any eleckonic comrnunications service

provider as to whioh all claims aro dismissed

(iÐ BINDING THE GOVERNMENT-If a plaintiff in a covered civil
action scrves Federal Rules of Civil Procedure Rule 30(b)(6) deposition notices

or Rule 36 requests for ad¡nission upon an elechonic oommunícations service

provider as to whioh all claims were dismissed, the electronic communications

iervice provider shall be deemed a party-defendant for purposes Rule 30(bX6)

or Rule 36 and its ans\rycrs and admissions shall be deemed binding upon the

governrnent.

(b) Certifications.-

(1) Ir.r ceNnn-nl.-For purposes of substitution proceedings under this section-

(A) a certifîcation under subsecfion (a) may be provided and reviewed in
camera, ex parte, and under seal; and

@) for any certification provided and reviewed as described in subparagraph

(A), the courl shall not disclose or cause the disclosure of its contents.

(2) Norvoer.ecaTroN.-The authority and dutias of the Attorney General under

thii éection shalt be perfonned by the Attomey General or a designee in a position

not lowcr than the Ðeputy Attorney General.

(c) Soven-eroN nvrvn¡¡{irv.-This section, including any Federal stafute cited in this
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section tha! operates as a waiver.of sovereign immunity, constítute the sole waiver of

sovereign immunity with respect to any covered civil action'

(d) civil Actions in state court,-For puryoses of section 1441 of title 28, United '

States Code, any oovered civil action thatis brought in a State.court or adrninistrative or

i"gututory bodiås shall be deemed to arise under the ConstirutiOn or laws of the United

States and shall be removable under that seotion'

7 . (e) Rule of Construction.-Ëxcept as expressly p-r'ovided in this section, nothing in this

E ,rpìion may be construed to limit any i**ünity, piivilege,-or defense under any other

9 provision oilu*,-in.hái"g any privilege, immtnity, or defense that would otherwise

lõ irave been available to the uniîeã states absent its substitution as party-defendant or had

I I the United States been the named defendant'

(f Effective f)ate and Application,-This section shall apply to any covered cívil

actìón pending on or f¡led after the date of enactment of this Act,
14L'

l3
t4
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f)arn¡lnrr D. Nielsen
ljnitecl States Senate
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Nlelserl, Damlon (Judicíary-Rep) dioÍary'rep.sonate. govl

Wednesday, November 14,2007 5:13 PM

Soidel, Rebocca; Tracci, Robert N; Gerry, Brett (OLP); Klm, Harold H,
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Se{lato,: z\l{en SpecteL:rlñr Exemption b(6)

rel
gence)

SubJect: Feingold Amendments to S. 2248

Senator Felngold or another Senator may offor the following amondments to S. 2248. Amendments with aslerlsks are

new amendrnents not circulated last w.eek, or modified verslons of the amendments I sent around last week.

HENo7K46: LimÍts dlssomlnation of US person information acquired through these new authorlties to forelgn

Intelligence informatlon as defined In 50 USC 1801(eX1).

** HEN07L41: Protects the privqcy of Amerlcans whose communlcatlons 6re Intercopted through the blll's new ê

survèllla nce authorltles.

** l1ENO7L20: Clarlfles that bulk collection fs not permitted under the blll's new survelllance authorltles.

HENO7K76: Requires a full FISA Court order where a slgnlflcant puipose of targetlng someone abroad ls to acqulre the

communications of someone reasonably bellevod to be ln the U'S.

JEN07G06: Sunsets tho bill at the end of 2009'

JEN07G07: Provldes the FISA Court wlth dlscretíon to limit access to classifled lnformatlon when a dlrectlve ls

challengod by a provider. 4r..

*,kHENO7LOg: strlt<es Soctlons 20L and 202.

**HEN07L10: Strikes Title 2,

**HENO7L24; Clarlfíes that the FISA Court must appr.ove tho program warrants prlor to their irnplementation, with an

ernorgency excePtlon.

3tL3/2008

Fro m : Flínt, La ra (Judíctary-Dem) [maf lto IftUudlclary-dem,senate. gov]

Sent: Weclnesday, November L4,20Q7 4:57 PM

To: AllJudiciary Users; Gottesman, E (Intelligence); Grannls, D (Intelllgence); Pelofsky, ErÍc (Intelll

\
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I

I

I

I

I

i

l
I

AMENDMENT NO, Calendar No,

. Purpose: To allow the FISA court additional discretion.

IN THE SENATE OF' TIIE.UNITED STATES-I1Oth Cong., lst Sess.

s,2248

To amend the ltoreign Intelligence Surveillance .¿\ct of 1978,

to moclernize ùnd streamline the provisions of that Act,
and for other purposes,

Ileferred to the Oommittee on and
ordered to be printed

Ordered to lie on the table and to be printed

A¡,inunivrnNt intended to be proposed by Mr, Fuucor,o

Yiz:

1 In the second sentence of section 703(k)(2) of the

2 X'or:eign Intelligence Surveiilance Act of. L978, as added

3 by section 101 of the bili, strike "shall" and insert "may".
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AMENDMIìNT NO, Calendar No.

Purpose: To provide effective mínimization procedures and
protect Arnericans' privacy rights,

IN THE SENATE OF.THE UNITED STATES-11Oth Cong" lsü Soss.

s.2248

To amend. the tr\oreign Intelìigence Surveillance Act of. 1978,
to modernize and streamline the provisions of that Acl;,

a,nd for other Purposes.

Referred to the Committee on and
ordered to be printed

Ordered to lie on the table and to he printed

.Amr¡vnunwts intend.ed to be proposed by Mr. FnrNqor,o

Yiz:

1 On page 9, beginning on line 25, strihe ", consistent"

2 and ail that follows thrpugh page 10, line 3, and insert

3 "minimization procedures for acquisitions authorized

4 under subsection (a) that are consistent with the require-

5 .ments of subsection (h) of section 101, except that dis-

6 semination under paragraph (1) or (2) ot. sucir subsecti.on

? shall be limited to foreign intelligence information as de'

I fineri in section 101-(e)(1),",
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2

I 0n page 12, lines l. 1,hrough 3, strike "def-inition of

2 minimization procedures under section L01(h)" and insert

3 "requirements for minimization procedures under sub-

4 section (f)(1)",

5 0n page 19, lines I and 10, strike "definition of mini-

6 mizalion procedìrros under sectíon 101(h)" and insert "re-

7 quirements for minimization pl:ocedures under subsection

I (f)(1)".

I

I
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AMENDMENT NO. C¿lendar No.

Purpose: 1'o prohibit reverse targeting and protect the rights
of Americans who are communicating with people

abroad,

IN TÉm SENATE OF THE UNITED STATES-110úh Cong., let Sess.

s.2248

To amend the n'oreign Intelligence Suryeillance Act of 19?8,

to mod.ernize and streamline the provisions of that Act,
and for other purposes,

Il,eferred to the Committee on and
orderecl to be printed

Ordered to lie on the table and to be printed.

Aivll¡NovlENT intended to be proposed by Mr, Ilnllcor,n

Víz:

1 On page 6, strihes lines 1.0 through 13 and insert

2 hhe following; "a significant purpose of such acquisition

3 is to acqr:ire the communications of a specific person rea-

4 sonably believed to be loeated in the lJnited States, except

5 in accordance with title f; and".

6 On page 9, line 18, strilre "United. States." and insert

? the fcrllowing; "United States, a,nd that an application is

I filed under title I, if otherwise required, when a significant
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2

i purpose of an acquisition authorized und.er subsection (a)

2 is to acquire the communications of a specific person rea-

3 sonably believed 1;o be located in the United States,".

4

5

6

7

8

9

10

t1

1n

1aIJ

On page 11, between lines 19 and 20, insert the fol-

lowing:

"(iii) the procedures referred to in

cl.ause (i) require that an application is

filed under title I, if otherwjse required,

when a signíficant purpose of an acquisi-

tion authorized under subsection (a) is to

acquire the communications of a specifTc

person reasonably believed to be iocated in

the United States;

t:

14 On page 19, line 5, strike "United States." and insert

15 the following; "United States, and are reasonably designed

16 to ensure that an application is filed. under title I, if other-

l7 wise required, when a significant purpose of an acquisition

18 authorized under subsection (a) is to acquire the commu-

19 nicatíons of a specific person r:easonably believed to be lo-

20 cated in the United States.",
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AMENDMENT NO, Calendar No,

Purpose: To set a reâ,sonable sunset,

IN THE SENATE OF TIIE UNITED SîATES-110th Cong,, lst.Seas.

. s,2248

To ¿mend the Foreign Intelligence Surveillance ,{ct of 1978,
to modernize and stneamline the provisions of i;hat Act,
and for other purposes,

Referred to the Committee on and
ordered to be printed

Ordered to lie on the table and to be printed

A-unNpûIpNTS intended to be proposed by Mr. n'nrrucoln

Viz:

t In section 101(cX1) strike "2013" and insert

2 "2009".

3 In section 302(c)(2)(B) strike "2013" and insert

4 "2009".

5 In section 302(c)(3)(B) strile "20L3" and insert

6 "2009",
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AMENDMENT NO.

Purpose: To strike immunity,

Calendar No.

s.L,.c.

and

IN THE SENATE OF THE UNITED STATES-lr0th Cong., Iet Soee.

s,2248

To artrend the Foreign Intelligence Surveillance Act of 1978'
to modernize and streamline the provisions of that Act,

and for other purposers,

B,eferred to the Committee on
ordered to be printed

Ordered to lie on the table and to be printed

AunNnvrp¡vt intended to he proposed by Mr. tr'urwoor,o

Viz:

I Strike tiile II,
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AMENDMÐNT NO, Calendar No,

Purpose: To clari$r that prior court approvaì of procedures

is required, except in emergencies.

IN THE SENATE OF TIIE UNITED STATES-11OÚh Cong.' 1st Sess'

s.2248

To a,mend tire Foreign Intelligence Surveillance Act of 1978,

to mod.ernize and streamline the provisions of that Act,
and for other purPoses.

Iì,eferred to the Committee on and

ordered to be printed

Ordered to lie on the table and to be pr:inted

ArvrnNoun¡¡t'intended to be proposed by Mr' Fnwoor,n

Yiz:

I In section 703 of the Foreign Intelligence Suryeil-

2 lance Act of. 7978, as added by seetion 101 of the bill,

3 strike "subsection (a)" each place it appears and insert

4 "this seotion".

5 On page 5, line 23, strike íauthorize jointly" and in-

6 sert "appiy to a judge of the Foreign Intelligence Surveil-

7 lance Court for an order authoriøing".
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2

1 On page 6, line 2, after the period, insert the fol-

2 iowing: "Any applicatíon under this section shall include

3 the targeting procedures required by subsection (e), the

4 minimization procedures required urrder subsection (f),

5 and the certification required under subsection (g).",

6 On pa,ge I, Iine B, strihe rr¿und" at the end,

7 On page 9, line 10, strike the period and insert ";

8 and".

9 0n page 9, between lines 10 and 11, insert the fol'

l0 lowing:

11 "(3) the order of the Foreign Inteliigence Sur-

12 veillance Court arrthorizing that acquisition'

13 On page 9, line 14, strike "adopt" and insert "submit

14 to the X'oreign Intelligence Surveillance Court",

15 On page 9, line 25, strike "adopt" and insert "submit

16 to the Foreign fntelligence Suweillance Court",

17 On page 10, strike lines 8 through 25 and insert the

18 following:
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I

2

4

5

6

3

"(1) IN GENEri,ÁrJ,--Prior to the initiation of an

acquisition authorized under this section, the Attor-

ney General a¡:d lJre Director of National Intel-

ligence shall submit to the Iforeign Inteììigence Sur'

veillanee Court, under oath, a written certification,

as described in this subsection.

On page 11, Iine 10, strike "will promptly be" and

insert "have been".

i

I

i

,|

8

9

10

11

12

On page 12, line 5, strike "will promptly be" and in-

serttthave beentt.

On page 13, Iine 7, strike "as soon as" and all that

f'ollows through "is made" on line 8,

13 On page 18, strike lines 6 through 19 and insert the

14 following:

15 "(l) Rnvtæ\4r BY Tr{E Foa.ErcN INTDTJLIGIINoE

16 sußvEIr,LANcE counT,-The n''oreign Intelligence

17 Surveillance Courb shall have jurisdiction to review

18 applications submitted under subseetjon (a), includ'

19 ing any certification required by subsection (d) or

20 targeting and minimization procedures required by

2l subsections (e) and (f).

i

I
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4

I 0n page 19, line 13, striÌ<e "a certification" and in-

2 sert the folìowing; "an ap¡rlication under subsection (a)

3 meets the requiremenbs of this section, includ.ing that the

4 certification".

5 0n page 19, Iine 19, strike "enter" and insert

6 "issue",

7 On page 19, line 20, strike "continued" and insert

8 "application and the use",

9 On page 19, strike line 23 and all that follows

l0 through page 20, Line 14, and insert the following:

11 "(B) Dpxrel, oR MoDrFrcATroN,-If the

12 Court finds that a.n application under sub-

13 section (a) does not rneet the requirements of

14 this section, including that the certification re-

15 quired hy subseation (g) does not contain all of

16 the required elements, or that the prooedures

17 required by subsections (e) and (f) are not con-

18 sistent qrith the requirements of those sub-

19 sections or the fourth a,mendment to the Con=

20 stitution of the United States, the Court shali

21 issue an order denying the application or ap-

t

I

I

I
I

I

I
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Ð

proving the appìication with modifications

the certifical;ions 0r procedures'

On page 21, between lines 21 and 22, inserü the fol-

lOwln$;

"fi) ElrnnGENcY Aurr-ronrz.arloN -
"(1) I¡v GnNunÁr¡.-Notwithstanding any other

provision of this section, the Attorney General and

the Director of National Intelligence mâ,y authorize

the emergency emplo¡rment of a,n acquisition under

this section if-
"(Á.) the Attorney General and the l)irec-

tor of National Intelligenco reasonably deter-

J

4

5

6

I
9

10

1l

12

13

T4

1S

t6

T7

18

19

20

21

22

24

mine that-
"(i) an emergency situation exists

with respect tcl the ernpìoy:'nent of an ac-

quisition under this section before an order

approving the acquisition can with due dili'

gence be obtained; and.

"(ii) the basis for issuance of an order

authoiizing such an acquisition exists;

"(B) a judge having jurisdiction under

subsection (i)(1) is informed by the Attorney

General and the Director of National Intel-

ligence at the time of su.ch authorization that



1

2

4

6

,7

8

9

10

11

l2

l3

14

15

t6

I7

18

I9

20

2T

22

¿J

24

0 r\ I-I E MI{D N 0 7 Lfl 4.xtnl B.Ir.C.

i;he decision has been made to employ an emeÏ'

gency ecquisition under this secLion; and

"(C) an application iu accordance with this

section is made ln the judge notified under sub-

paragrapli (B) as soon as practicable, but not

more than 168 hours after the Attorney Gen-

eral and the l)irector of National Intelligence'

authorize the emergency emplo¡rment of. an ac-

quisition under this section,

"(2) IVIl¡nn,IrzATroN.-If the .¿lttorney General

and the Director of National Intelìigence authorize

the emergency emplo)¡ment of an acquisitiou under

paragraph (1.), the .zlttorney General and. the Direc-

tor of National Intelligence shall require that mini-

mization procedures rneeting the definition of such

procedures trnder section 101(h) be followed.

"(3) TnnmINÄTroN,-In the absence of a judi-

cial cletermination approving the emergency ernploy'

ment of an acquisi.tion under paragraph (1), the ac-

quisition shall terminate when the information

sought is obtained, when the application is denied,

or after the e:ipiration of 168 hours from the time

of authorization by the.A.ttorney General and the Di-

rector of National Intelligence, which'over is earliest,
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I "(4) Usu oF INx'orl,MATroN'-If an application

2 for an order authorizing the ernergency erilployment

3 of an acquisition under paragraph (1) is denied, or

4 in any other case where flIeh acquisition is termi'

5 nated and no ord.er is issued approving the acquisi-

6 tion, no information obtained or evid.ence derived

7 from such acquisition shall be received in evidence or

I otherwise disclosed in any trial, hearing, or other

g proceeding in or before any court, grand jury, de'

10 partment, office, agency' regulatory body, legislative

11 committee, or other aulhority of the United States,

12 a State, or politicaì. subdivision [hereof, and no in-

13 formation concerriing any United States person ac-

14 quired from such acquisition shall. subsequently be

15 used. or disclosed in any other manner by Federal of'

16 ficers or employees without the consenü of such

I7 Uniterl States person' except with the approvaì of

18 the .A.ttorney C*eneral if the information indicates a

ß ,threat of death or serious bodily harm to any per-

20 son,

21. On page 21, line 22, strilre "fi)" and insert "(k)".

22 On page 21, Iine 25, strike "(k)" and insert "(l)",
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I
1 On page 22,line 20, strike "(l)" and insert "(m)".
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AMENDMENT NO, Caiendar No,

Purpose: 'l.o clarify that bulk collection is not permitted,

IN THE SENATE OF,TITE UNITED STATnS-110üh cong., let sess.

s,2248

To amend. the X'oreign Intelligence Surveillance Äct of 19?8,

to modern\ze and. streamline the provisions of that r\ct,

and fbr other purposes,

Referred to the Committee on antl
ordered to be Printed

Ordered to lie on the table and to be printed

A¡rpt-IoMEwt intended to be proposed by Mr' Fprwcoln

V TZi

I On T)a,g:e L2, between lines 1õ and 16, insert the fol'

2 iowing;

J

4

5

6

7

8

9

10

"(vii) the acquisition is limited to

cornmunications to which at least 1 party

is a specific individual ta.rget who is rea-

sonably believed to be located outside of

the United States, and a .significant pur-

pose.of the acquisition of the communica-

tions of any target is to obtain foreign in-

teiligence information; and

,,

I
I

I
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AMENDIVIENT N0, Calendar No.

Purpose: To strike retroactive immunity.

IN THE SDNATE OF TIID UNITED STATES-11Oth Cong.' lst Sese'

s.2248

To amend the n'oreign Inteìligence Surveillance Äct of 19?8,

to modernize and streamline the provisions of that Act,
and for other purposes.

Referred to the Committee on and
ordered to be printed

Orderetl to lie on the table and to be printed

Arunwnivin¡¡r intended to be proposed by Mr, n'prucol,o

Yiz:

1 Strike sections 201 and.202,
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AMENDMENT NO' Calendar No'

Purpose: To provide safeguards for communications involving
persons inside the United States'

IN TIIE SENATE OF TIIE UNITED STATES-1IOth Cong', let Sees'

s.2248

.Io amend the lr,oreign Intelligence surveillance act of 1978,

to rnodernize aid streamline the provisions of that Act,

and fbl other purposes'

Referred to the Committee on and

ordered to be printed

Ordered to lie on the table and to be printed

Ariilnt¡oun¡¡l intended to be proposed by Mr. X'plxqoln

Vizz

I On page 28, betrveen lines 9 and 10, inser[ the fol-

2 lowing;

3 "spc. z0õ, FoRErcNTNTELLIGENcE suRvErLLANcE couBT

4 oßDERS AUTtroRIzrNG AccESS To cERTATN

5 COMMUNICATIONS.

6 "(a) Iu Gnxuìar¿.-

7 " (1) L,rmru.rIONS ON ACCESS TO COI\{MUNICA-

I troNs,-At such time as it can be reasonably deter-

g mined that a communication. acquired pursuant to
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1 this tiüle is to or from a person reasonably beüeved

2 to he located in ihe United Sbates, such communica-

3 tion shall be sequestered or specifically designated,

4 and no access to srrch communicai;ion shall be au-

5 thorized except pursuant to title I of this Act or sub-

6 section (b) of this section.

7 "(Z) PRocnounns,-The Abtorney General

8 shall make reasonable efforts to deterlnine whether

9 a communicafion acquired pursuant to this title is to

10 or from a, person reasonably believed to be inside the

11 United States, and shall submit to the li'oreign In-

12 telligence Surveillance Court for approval procedures

13 f.or reasonably determining that a communication a,c-

14 quired pursuant to this title is to or from a person

15 reasonably believed to be inside the United States.

16 The Attorney General shall submit zuch proc'edures

1,7 1,0 the Court not later lhan 720 days following pas-

18 sage of tÀis Act, ,{t such time as there is new infor-

19 mation related to ihe reliability of th.e procedures or

20 the availability of more reliable procedures, the At-

2I torney General shall submit to the Courb such infor-

22 mation,

23 "(b) EunnGENcY Excnprto¡i.-In addition to the

24 emergency provision in section 105(f), a communication

25 described in subsection (a)(1) may be aceessed and d.is-

l,'

t

I

I
I

rl
I

I

I

'i,



t

2

aJ

4

J

6

7

8

I
t0

il
1^L¿

13

14

15

16

17

18

1,9

20

2L

22

23

24

25
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3

seminated for nob more than 7 days without the issuanee

of a court order if-
"(1) an emergency situation exists with respect

to access to the communication to obtain foreigrr in-

telligence information (as defined in subsection

(e)(1) of section 101);

. " (2) tJre Attorney Generaì has submitted to th.e

Foreign Intellígence *surveillance Court procedures

to ensure that the Court is notified imrnediately of

each emergency aecess to such a cornmtrnication, the

Court has approved such procedures, and such noti-

fication is made with respect to the communication;

and

"(3) not later than 7 days afler such emergency

aocess is initiated, the Attorney General-

"(A) makes an applieation for an order

pursuant to title I; or
('(B) submits to the Foreign Intelligence

Surveillanee CourL a document that--

;

¡

I

"(i) certifies that-
"(I) an emergency situation ex-

isted with respèct to a,ccess to the

. communication to obtain foreign intel-

ligence information (as defined in sub-

seçtion (eX1) of section 101); and
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4

I "(II) there is reasonable sus-

2 picion that the target of the collection

3 is an agent of a foreign Power;

4 "(ii) identifies the target of the c,ollec-

5 tion, the party to the e,ommunication who

6

7

8

is inside the United States, and the extent

to which information related to the com.

munication has been disseminated; and

"(iii) explains the reasons that the At-

torney General, or the designee of the At-

torney'General, has not m¿de an applica-

tion for a court order described in sub-

10

11

L¿

13 paragraph (A).

14 "(c) n.enurin To Norrnr.-If, withín 7 days after

15 emergeniy access to a communication is invoked pursuant

16 to subsection (b), no sourt order is sought and the docu-

17 ment described in zubsection (b)(3)(B) is not submitted-

18 "(1) access to the communication shall termi-

19 nate; and

20 "(2) all informa,tion obtained or evidence de-

2l rived from such access shall be desüroyed,

22 "(d) AourroNAL Counr Aurnonrtrps,-The For'

23 eign Inteiligence Suweill¿nce Court shall be authorized to

24 prohibit future emergency access to commtrnications de-

25 scribed in subsection (a) witJr respectto aparticular target
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D

1 if the Courb d.etermines that any certification submitted

2 pursuant to subsection (b)(3XBXi) with respect to that

3 target is clearly erroneous. The Court rnay require the At-

4 torney GeneraÌ to provÍde fhe factual basis for such certifi-

5 cations if it would aid in this review

6 "(e) I¡¿rr,unn To On'r¡nl Counr Onopn,-If an ap-

7 plication for an order is sought pursuant to subsection

8 (b)(S)(A) and is not approved, access to the eommunica-

9 tions shall terminate, a,nd no information obtained or evi-

10 den.ce derived. from such access shall be received in evi-

1l dence or otherwise disclosed. in any trial, hearing, or other

12 proceeding in or before any court, gra,nd jury, deparhnent,

13 offlce, agency, regulatory bo{y, legislative committee, or

14 other authority of the United States, a State, or political

15 subdivision thereof, and. no information coneerning any

t6 United States person acquired from such access shaÌl sub-

17 sequently be userl or disclosed in any manner by Federal

l8 officers or employees without the consent of such person,

19 except with the approval of the Attorney General if the

20 information indicates a threat of death or serious bodily

21 harm to any person, unless the Attorney General submits

22 to the court within 72 hours of the denial of its application

23 the document desqibed i¡r subsection (b)(3)(B),".

I



Froñ:
Sent:

To:

SubJect:

Attachments:

.[)am.ion. .[). Nie.lsen
Ulrited States Senate
(.lonnrittee ol the .IudicinrT
Sennto¡,{r'leu SpectolI Exempiion

Page I of2

Ahmad, Usman lFffiffi¡ñiãñã(o)-ltl

Nietson, Damlon (Judlclary.Rep) I@Judiciary-rep,senato.govl
Wednesday, November 14,2OOT 5:12 PM

Seldel, Rebecca; Tracci, Robert N; Gerry, Brett (OLP); Klrn, Harold H.

FW: Proposed Amdts, by Senator Specter

FISA_ExcluAmdLJEN0TF99,pdf; GRA07G93_xml.pdf; GRAO7G95_xml.pdf; GRA07G97_xml,pdf;
GRA07l'103.-xml,pdf; GRA07H40_xml,pdf; HENO7K42_xml (2),pdf; HEN07K56_xml,pdf; JEN07G34_xml,pdt
JËN07G38_xml.pdf; Lfmltatlon on Uso Amdmt 11 14 07.doc; Stay Pendlng Appeal Amdmt 11 14 07,doc;
Substltution Amendment Withput Caps,doc

From: Nielsen, Damion (Judiclary'Rep)
Sent: Wednesday, Novernber 14,2007 4:58 PM

To: AllJudlclary Users
Subject: Proposed Amdts, by Senator Specter

The attached amendments woro clrculated last week, with the excoption of JEN07G34, JEN07G38, GRA07H40, Llmitatlon
on Use, Substitution Amdt. wlthout Caps, and Stay Pendlng Appeal.

.The Leg, Counsel versions wlll follow shortly for Llmltation on Use and Stay Pending Appeal.

JEN07G34: The proposed amendment would create a standard procedure for courts to use in evaluating claims of
state secr€ts privilege in civil cases ageinst the Unitod States or in other litigation involving state secrets. In doing
so; the'amendment seeks fo organize the varioug Standards arid balâncing tésts dsscribed in case law, The
amendment also allows courts to fashion altemateprocedural rulos and presumptions to allow furtherproceedings
without causing disclosure in accordance with the language of Halkin v. Helms.,609 F,2d 977,991(D.C. Cir.
1982).

JEN07G38: Substitutes the United States in place of telecommunications service providers in any covered civil
aption and caps damages at $25 million,

Substltutlon Amendment without Caps le¡uajting lËg co-unsel nurI}bçr]: Substitutes the United States in place of
teleoommunications service providers in any covered civil action,

GRA07II40: Prevents the President from altering the olear meaning of Acts of Congress by instructing courts not
to roly on Presidential signing statements, Expressly grants Congress. the right to file ariricus briefs in any case in
which tåe construction or constitutionality of an Aot of Congress is at issue, This amendment contains the same
substantive.provisions as 5.174?, the Presidential sig'ning Statemmts Actof 2007,

' Límltation on Ûsê ta.waltiagjçg-çauss¿rueLa4: Gives FISC discretion to limit use of information collected
pursuant to a certifioation subsequently deemed defective.
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Stay pendÍng Appeal l.awajting leg couruiel number]: Allows collections to continue pending rehearing in-banc,

¡*iir¿irupptãoø tttrre, tttr gññfr*i is forced to iequest a stay. Continuing collection is permitted pending

disposition ofthe stay request,
Preyigusly Circulated Ame-ndments - Novemher 7, 2007

GRA0ZH03: prevents the President from altering the clear meaning of the FISA Amendments Act by instructing

the courts not to rely on a Presidential statement when interpreting this Act.

GR.A07G93: prevents the president from altering the clear meaning of the FISA Amendments Act by instnrcting

the courts not to rely on a Presidential statement when interpreting this Act; If the Presidents issues a signing

statoment for the FI-SA Amendments Aot, expressly grants Congress the right to file amicus b¡iefs in any case in

whioh the oonskucfion or constitutionality of the FÌSA Amendments Act is at issue,

GRA0?G97: prevents thç president from altoring the plear meaning of the FISA Amendments Act by instructing

the courts not to rely on a presidontial statement when interpreting this Act; If the Presidents issues a signing

statement for the FI-SA Amendments Act, expressly grants Congress the right to file amicus briefs in any oæe in

which the conshuction or constitutionality of the FISA Amendments Act is at issue; Grants Congress sSlding tq

seek declaratory jgdgment on the constitutionality of any presidential signing statement issued for the FISA

Amendments Aot,
G¡{A07G9S: prevents the PresirJent frorn altering the clear meaning of the FISA Amondmeuts Aot by instructing

tt ã routtr not to rely on a Presidential statement when interpreting this Act; If the Presidentq issues a signing

statement f'or the Fi-SA Amendments Act, expressly grimts Congless the right to file amicus briefs in any case in

which the construction or constitutionality of the FISA Amendmèdts Act is at issue; Grants Congress standing to

intervone for the presentation of eviclence and oral argument in any case that comes before the Supreme Court in

whioh a the construction or constitutionality of the FISA Ärnendmonts Act if the President issues a signing

statement on the Act .

IIEN07K56: Sets out a list of factors for the FISA coufi to conside¡ in conducting judicial review of the targeting

an¿ minimization procedures whioh inoludos, previous authorizations, matters submitted to the court for those

authorizationr, uttá th" annual and semi-annual reports submitted to the Court pursuant to subsection 703(1XÐ'

IIEN0ZK42: provides that the arutual and semi-annual roports submitted to the FiSA court, pursuant to subsection

203(D(1), shall trigger ongoing review by the court of the targeting and minimization procedures ir place,

including as they relate to "acquisitions" âJready approved by tho.court,

JEN07Fú9: Thii amendment, which is based on language from S, I t 14, the Feinstein/Specter FISA bill, makes

clear that specific statutory language is required to repeal or modify this act, This language is intended to avoid

future claims or confusion regarAiñg the effect of authorizing legislation akin to the AUMF on the reach and

exclusivity of FISA,

Damion Ir. Nielsen
[Jni tcrl States .Scnatcl

Com¡uittee on thc,fttdiciarY
Seuofor Arlen SPecterI b(6)
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Ahmad, Usman
æ--*:f--*æ*

rrom: vlalal'.Jos (Juululaty-nup, IoJl¡urutory'roP,Ðerrqrs'YvvJ l'' ' "'-",*'- |tl
Sent: Wodnesday, November 14,2007 11:54 AM

To: Benczkowskl, Brlan A (OLA); Traccl, Robert N; Kim' Harold H.

Subject: Kyl amendmenls to FISA

Brlen et al,: can you provide technical advlce wlth regard to the followlñg two amendments to S'2248?

1. Contlnulng authorlty In the event of sunsot lapse (page 29):

At the end of section 101(c)(2), add the followlng sentence: "The Unitod States shall contlnuo to havo authorlty to monjtor.þy any

available means tfie comm|nlóa¡ons and actlvltles of persons reasonably belleved to be agents of or aosoclated wlth tho Al Qaeda

torrorlst organizatlon or other foreign tororlst organlzatlons,"

2. Feo ehifting In sults against persons asslstlng the government (page 53):

At pago 53, insert the following between llnes 9 and 10 and redeslgnate subsequent subsections accordingly;

.(d) RECOVERY oF cosTs AND FEES,-- In any sctlon th8t is wlthin the scopo of this soitlon, a prevalling party shall bê entltled

tò recover costs and a reasonable attorneys'foo'''

'3tr312008
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*:11.5
FromlRossi,Nick(Jud|c|ary.Rep-judiciary-rep,senate,gov]
Senf r Wednesday, November 07,2OO7 2:36 PM

To:

Cc:

SubJect: FW; Latost Update re FISA Markup

lmportance; High

-*--Original Massage---
From: Rossi, Nick (Judiciary-ReP)
Sentr Wed¡esday, Novombor 07, 2007 2t33 PM
To: Bacak, Broole (Judiciary-Rcp); Hayden, Cindy (Judíciary-R9fli
I-Iiggins, Stephen (Judioiary-Rep); Johnson, Jace (Hatch); K¡th+ Vialt
(Juãiciary-Rêp); I¿ri, Rita (Judicí4ry-Rep)¡ O-Connor, Raed

ftuOiciary-lep); O'Neill, Mich¿el (Judiciary-Rep); Pefron, Lattren

(Judiciary-Rcp)
Cc: Cutler, Ashlee (Iudiciary-Rep); Fahrenback,. Cluistine
(Judiciary-¡çp) ; Huff, D aniel (Judiciary-Rep] ; Kemerer, Han¡ibal
(ludciary-n.p); Miner, Matt (Judiciary'Rep); Niolsen, Damion
(luaiciary-nep); Owings, Lisa (Iudiciary-Rep); Türner' Adam
(iuaioiary-Rep) ; Flayes, Bradley (Judiciary-Rep); Malal, Jo e

ifuai"iuty-Rtp); Johnson, Matthew (Judiciary,'Rep); Tardibono, Timothy

iCoUutn} ¡bègg, John (McConnell); Bake¡, Josse (Judiciary'Rep); Castle,

\Mítliarn'(¡ucliciory-Rep); Podsiadly, Níck (Judioiary-Rcp); Morrison' Tim
(Kyl); Steen, Nick (JudiciarY-ReP)
Subject: Latest Update le FISA Markup
Importance: High

Pel Leahy's sþffüey ate hoping/planning-only ¿6 ¡1¿¡fta'P Title I
tomouow and ¡ese¡vi the imrnunity issue for next weok, So, they will be

circulating a substitute, but it will only cover Title I issues:

1) Enhanoing the exclusivity provision;

2) Permitting the FISC to assess compliauce with ninimization;

3) Adding reshictions on the ube and dissemination of US Person

iáformetiãn acquired ihrough procedures later deerned improper;

4) Making technical and other fixes to the Wyden Amendment (re US

Persons overseas);

5) Blimiuating the redefïnition of "electronic surveillance,r' wblle
keeping the new authorization;

6) Shiking provision allowíng the Deputy Directot of thc FBI to approve

FISA surveillance; and

7) Eliminating the roquirement that.surveillanco continue pending

appeal, insteaã alowing the court to make thst determination'

By my count, if the Majoriry Leader givcs Chairman Lcahy an additional 5

teþstátive daye to complete the markup, wc w-ould have until Dec' 6 or

?,äepending-on wheÉrðr u}c arc in session on Veto¡ans Day (11/12)'

Seidel, Rebecca; Traccl, Robert N; Gerry, Bretl (OLP)

Klm, Harold H.

3/13/2008


