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Frorn: BenczKowskl, Brlan A (OLA)

Sonf: Tuesday, October 09,2007 5:2j AM

To: Traccl, Robert N

Subject: Re: draft FISA revlsion

Our guys have ít alrrady. Apparontly it is known as the 'ACLU working draft"

--- Original Message --.
Frornr Tracci, RobertN
To: Benczkowski, Brian A (OLA)
Sent: Mon Oct 08 20:38:14 2007
Subjech Fw: draft FISA revision

I don'ç want to forward to folks with'tho accomanying email th¡cad.

NO was grcat,

---- Original Message
From: Volkov, Michaelf@mail.houso.gov>
To: Tracci, RobertN
Sent: Mon Oct 08 11;47:19 2007

Subject: Fw: draft FISA revision

I assume you havc a copy
Michael Volkov

----Original Meisage---
Fromr Mclaughlin, Sean

3ry'::ir*''Y:*'1'Lynch,Caroline;Cfilke,Chris;Blonr,Bryan;Gibson,¡o'.ph;I@mail.houso,gov,

Sent: Mo¡r Oct 08 10:44:01 2007

Subject: Fw: d¡aft FISÄ rcvision

Please f¡nd thc RBSTORB Republicans to the Majorþ Act attached below,
__-_:_______-_-.__-,-_____

Sent using BlackBerry

---Original Message-----
From: Apelbaum, Perry
Tol Gibson, Joseph; MclaughlÍn, Sean

Se¿t: Mon Qct 08 L0:24:29 20Q7

Subjecr draft FISA revision

<<FIS.A,MOD_0 02_xm Lp dÞ>
<<?ISAMOD_O 02_xmI.pdÞ>

Please fi[d ¿ttachsd a discussion druft of the RESTORE Act (the lcvísions to the Foreign Intelligcnce Survéillancc Act modificaiions that werc¡nade this summer) that is currently contempläted for introduction tomor¡ow

s/14/2008



Re: draft FISA revision

Thank you

Peny Apelbaum

Iudioiary Committee

Page2 of2

i.

I

I

I

I

I.t
i-:

I

I

L

I

I

3/14t2008



F:\PKB VNT\FISA2007\FISAMOD_002, XML fDiscussion Draft ] Fi.IJ,C

IDISCUSSION DRAFT]
110r¡r CONGRESS

lsr srssro* H. R.
To amend the Foreign Intelrig;ence surveillance .A,ct of lg1g to estabrish

a procedure for authorizing certain acquisitions of foreign intelligence,
and for other purposes,

IN THE FIOUSE OF R,EPR,ESENTATTYES

lvl-' introduced trre fo[owing bil; which was r.eferred to the
Committee on

A BILL
To amend the Foreign Intelligenee surveillance Act of rgTg
' to establish a procedure for aut-horizing certain acquisi-

tions of foreign intelligence, and for other purposes.

I Be ,it enanted, by thn Senøte ønd, Howe of Representø-

2 tiues of thn uni,ted, sta,tes of atneríca,in congress øssømbl,ed,,

3 sncrroN 1. sIroRT TrrLE; TABLE oF coNTEhITs.

4 (a) Suonr Tmln.-This Aet may be cited as the

5 "Responsible Electronic surveillance That is overseen,

6 lleviewed, and Effective Aet of 2007,, or ,,RESTORE 
Äet

7 of.2007".

flvl 0\'t 00707\1 00707,003,xmt (989245114)
October 7, 2007 (6:00 p,m,)
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1 (b) T¿¡r_,n oF CoNTENTS.-The table of contents for

2 this Act is as follows:

Sec, 1. Short titJe; t¿ble of contents.
sec. 2, clarific¿tion of electronic surveill¿nce of persons outside the united

States.
sec. 3. Procedure for authorizing acquisitions of communic¿tions of persons lo-

cated outsicle the Unitecl States.
sec, 4. Emergency authorizafion of acquisitions of commu¡rications of ¡rersons

loaated outsiile the Uni.ted States.
sec, 5, oversight of arquisitione of communications of persons located outside

of the United States,
Sec. 6. Foreign Intelligence Surveillance Court en bans.
Sec. 7. At¿lit of warrantless zurveillance progrs"ms.
sec. 8. D¿tabase on acquisition of communicatioru of uniterl st¿tes persons

without a court order.
sec. 9, ,{uthorization for increaeed resources relating to foreign intelligence sur-

veillance.
Sec, 10. Reiteration of I¡ISA as the excrusive means bywhich electronic sun¡eil-

lance may be conductecl for gathering foreign inteligence infor-
mation.

Sec. 11, Technical and conforming amendments.
Sec, 1.2. Sunseü; transition procedures.

SEC. 2. CI,ARIFICATION OF ELECTRONIC SUR\ZEILLANCE

OF'PERSONS OUTSIDE TIIE UNITED STATES.

Section 1054 of the Foreign Intelligence Surveillance

.A.ct of 1978 (50 U.S,C. 1801 et seq.) is amended to read

as foLlows:

"cr,a.RrFrcarloN oF ErrEcrRoNIc suR\rErrrLANcE oF

PERSONS OUTSIDE THE UNITED STATES

"SEC. 1054 (a) FonælcN ro Fonæroru Cou¡nuurca_

11 TroNs.-Notwithstanding any other provision of this Act,

12 a court ord.er is not required for the acquisition of the

73 contents of. any communication between persons that, arc

14 not located rrrithin the united states for the purpose of

15 collecting foreign inteiligence information (as defined in

16 paragraph (1) or (zXA) of section 101(e)), without re_

fIVf O\l oO7On1 oo7o7.00g,xmt (gg9245lî4)
Oclobsr 7, 2007 (6i00 p.m.)
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1 spect to whether the communication passes through the.

2 united states or the suryeillance device is located within

3 the United States:

4 "(b) Coru¡,ruxrceuoNs oF pnnso¡ls Oursrnn oF

5 THE UNTTED SrÁ.Tns.-Notwithstanding any other provi-

6 sion of this Act, electronic surveillance that is directed at

7 the acquisition of the communications of a person reason-

8 ably believed to be outside the United States for the pur-

9 pose of collecting foreign intelligence information (as de-

10 fined in paragraph (1) or (zXA) of section 101(e)) by tar-

11 geting that person shaÌl be conducted pursuant to-
t2

13

14

15

"(1) an order approved in accordance with sec-

tion 105 or 1058; or

"(2) an emergency authorization in accord,ance

with section 105C.".

COMMUNTCATIONS OF' PERSONS LOCATED

OUTSIDE TIIE UNITED STATES.

L6 snc. s, pRocEDURÉ FoR auruonrzrNc AceursrrroNs oF

i

I

I

I

I

t7

18

1,9 Section 1058 of the Foreign Intelligence Surveillance

20 Act of 1978 (50 u.s,c. 1801 et seq.) is arnended to read

2l as follows:

22 "pRocEDURE FoR, I.TITHoRIZTNG aceursrTroNs or., coM_

23 MUNrcarroNS oF, pERSoNS IJOCATED oursIDE Tm
U UNITED STATES

25 "SEC. 1058. (a) Iu GnNpn¿r,.-Notwithstanding

26 any other provision of this Act, the Director of National
flvl0\f 00707\f 00707,003.xm1 (3892451 i4)
Oclobor 7, 2007 (6:00 p.m.)
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f:\V10\10070n100707.003.xm1 (383245114)
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Intelligence and the Attorney General may jointly apply

to a judge of the court established under section 108(a)

for an ex parte order, or the extension of an order, author-

ízing for a period of up to one year the acquisition of com-

rnunj,cations of persons reasonably believed to be outside

the United States for the purpose of collecting foreign in-

telÌigence information (as defined. in paragraph (1) or

(zXA) of section 101(e)) by targeting those persons.

"(b) Appr,rcerroN l¡,lcr,usro¡ls.-An application

under subsection (a) shall includ+-

"(1) a eertification by the Director'of National

Intelligence and the Attorney General that-
"(A) the targets of the acquisition

eign intelligence information under this

a,re persons reasonably believed to be

outside the United States;

"(B) the targets of the acquisition

known United States persons;

"(C) the acquisition involves obtaining the

foreign intelligence information fuom, or with

the assistance of, a communications service pro-

vider or custodian, or an officer, employee, or

agent of such service provider or custodian, who

has authorized access to tJre communications to

be acquired, either as they are transmitted or
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fi\Vf0\10070^100707,003.xmt (3gg245l14)
October 7, 2007 (6:00 p.m.)

H.IJ,C,

while they are stored, or equipment that is
being or may be used to transmit or store such

communications; and

"(D) a significant purpose of the acquisi-

tion is to obtain foreign intelligence information

(as defined in paragraph (1) or (Z)(A) of sec-

tion 101(e)); and

"(2) a description of-.

"(A) the procedures that will be used by

the Director of National Intelligence and the

Attorney General during the duration of the

order to determine that there is a reasonabie

belief that the targets of the acquisition are

persons outside the United States;

"(B) the nature of the information sought,

including the identity of any foreign power

against whom the acquisition will be directed;

"(C) minimization procedures that meet

the definition of minimization procedures und.er

section 101(h) to be used with respect to such

acquisition; and

"(D) the guidelines thai will be used to en-

s'ure that an application is filed under section

104, if othervrise required by this Act, when the

Federal Government seeks to conduct electronic

F:\PKBVNT\FISA200nFISAMOD_002.XML [Discussion Draft]
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surveillance of a person reasonably believed to

be located in the United States.

"(c) Srncrnrc Prr¿.cn Nor Roqurnno,-An applica-

tion und.er subseçti9n (a) is not. required to identifiz the

specific faciì.ities, places, premises, or property at which

the acquisition of foreign intelligence inforrnation will be

directed.

"(d) B,pvrn\lr oF Appr,rceuoN.-Not later than lb

days afber ajudge receives an application under subsection'

(a), the judge shall review such application and. shall ap-

prove the applieation if the judge finds that--

"(1) the proposed procedures referred to in sub-

section (b) (zXA) are reasonably designed to deter-

mine whether the targets of the acqriisition are out-

side the United States;

"(2) the proposed minimization procedures re-

ferred to in subseetion (b)(z)(C) meet the defidtion

of minimization procedures under section 101(h);

and

"(3) the guidelines referred to in subsection

(bXz)(D) are reasonably designed to ensure that an

application is filed under section L04, if othen¡¡ise

required by this Act, when the n'ederal Government

seeks to conduct electronic surveillanee of a person

1
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8
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I

reasonably believed to be located in the Unitecl

States.

"(e) Onnpn.-

"(1) Iw GENER,AT.-A judge approving an ap-

plication under subsection (d) shall issue an order-

"(A) autirorizing the acquisition of the con-

tents of the communications as requested, or as

modified by the judge;

"(B) requiring the communications service

providcr or custodian, or offlrcer, employee, or

agent of such service provider or custodian, who

has authorized access to the information, faciii-

ties, or technical assistance necessary to accom-

plish the acquisition to provide such informa-

tion, facilities, or technical assistance necessary

to accomplish the aequisition and. to produce a

minimum of interferenee with the services that

provider, custodian, officer, employee, or agent

is providing the target of thê acquisition;

"(C) requiring such communications serv-

ice provider, custodian, officer, employee, or

agent, upon the request of the applicant, to

maintain under security procedures approved by

the Attorney General and the Director of Na-

fIVl0\10070n100707.003.xm1 (3S924S114)
Octobor 7, 2007 (6:00 p.m.)
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tional fnteiì.igence ù.ny records concerning the

acquisition or the aid furnished;

"(D) directing the FederaL Government

to-
"(i) compensate, àt the prevailing

ratet a. person for providing information,

facilities, or assistance pursuant to such

order; and

"(ii) provide a copy of the portion of

the order directing the person to comply

with the order to such person; and

"(E) directing the applieant to follow-

"(i) the procedures referred to in sub-

section (b)(2)(A) as proposed or as modi-

fied by the judge;

"(ii) the minimization procedures re-

ferred to in subsection (bX2)(C) as pro-

posed or as modified by the judge; and

"(iü) the guidelines referred to in sub-

section (bX2XD) as proposed or as modi-

fied by the judge.

"(2) Farr,uRE To coMprJy,-If a person fails to

comply with an order issued under paragraph (1),

the Attorney GeneraÌ may invoke the aid of the

court established under section 103(a) to compel

F:\PKBVNT\FISA2007I¡ISAMOD_002.XML [Discussion Draft J
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cornpliance with. the order. X''ailure to obey an order

of the court may be punished by ttre court as con-

tempt of court, Any process under this section may

be served in any judicial district in which the person

may be found,

"(3) Lrnnrr¡ry on onDnn.-Notwithstanding

any other law, no cause of action shall lie in any

courL against any person for providing any informa-

tion, facilities, or assistance in accordance with an

order issued under this subsection.

"(4) RnrnNrroN oF oRDER.-The Director of

National Intelligence and the court established

under subsection 103(a) shall retain an order issued

under this section for a period of not less than 1"0

years from the date on which such order is issued..

"(5) AssnssMENT oF coMprJraNcn wrrrr MrNr-

MIZATION PROCEDURES.-At or before the end. of

the period of time for which an acquisition is ap-

proved by an order or an extension under this sec-

tion, the judge may assess eompliance with the mini-

mization proeedures referued to in paragraph

(IXEXü) and the guidelines referred to in para-

graph (l)(E)(iü) by reviewing the circumstances

under which inforrnation concerning United States

persons was acquired, retained, or disseminated.',.

F:\PI(3 VNT\FISA2007\FISAMOD_002.XML lDiscussion Draft]
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sEc. 4. EMERGENCY AUTITORTZATION OF ACQTTISTTTONS OF

COMMUNICATIONS OF PERSONS LOCATED

OIITSIDE THE UNITED STATES.

Section 105C of the Foreign Intelligence Surveillance

Act of 1978 (50 U,S.C, 1801 et seq.) is amend.ed to read.

as follows;

"EMEnGENcy ÄurHoRrzÄTIoN oF ÂceursllroNs oF coM-

MUNIOATIONS OI¡ PEIT,SONS LOCATED OUTSIDD THE

UNITED STÄTES

"SDc. 105C. (a) AprucATIoN Anrnn EvrpnçpNcv

ÄutnonuerroN.-As soon as is practicable, but not more

than 7 days after the Director of National Intelligence and

the Ättorney General authorize an acquisition under this

Section, an application for an order authorizing the acqui

sition in accordance with section 1058 shall be submitted

to the judge referred to in subsection (b)(2) of this section

for approval of the acquisition in accordance with section

1058.

"(b) Eusncu¡lcv AurnonrzarroN.-Notwith-

standing any other provision of this Act, the Direetor of

National Intelligence and the Attorney General may joint-

Iy authorize the emergency acquisition of foreign intel-

Iigence information for a period of not more than 45 days

if-

f;\Vl 0\1 007011 00707,003.xm1
October 7, 2007 (6:00 p.m.)

"(1) the Director of National Intelligence and

tlre Attorney General jointly determine thal--

(38924s114)
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11

"(A) an emergency situation exists with re-

spect to an authorization for aL acquisition

under section 1058 before an order approving

the acquisition under sueh section can with due

diligence be obtained;

"(B) the targets of the acquisition of for-

eign intelligence information under this sectjon

are persons reasonably believed to be located

outside the United States;

"(C) there are reasonable prqcedures in

place for determining that the acquisition of

foreign intelligence information under this sec-

tion will be acquired by targeting only persons

reasonably believed to be located outside the

United States;

"(D) the targets of the acquisition are not

known United States persons;

"(E) the aequisition involves obtaining the

foreign intelligence irformation from, or with

the assistance of, a communications service pro-

vider or custodian, or an officer, employee, or

agent of such sorvice provider or custodian, who

ha,s authorized.access to the communications to

be acquired, either as they are transmitted or

while they .are stored, or equipment that is

F: \PKBVNT\FISA2007\FISAMOD_002.XML lDiscussion Drafú]
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I being or may be used to transmit or store such

? commrinications;

3 "(F) a significant purpose of the aequisi-

4' tion is to obtain foreign intelligenee information

5 (as defined in paragraph (1) or (2)(A) of sec-

6 tion 101(e));

7 "(G) minimization procedures to be used

I with respect to such acquisition activity meet

I the definition of minimization procedures under

10 section 101(h); and

1,1 "(H) there are guidelines that will be used

L2 to ensure that an application is filed under sec-

13 tion 104, if othen¡¡ise required by this Aet,

14 when the X'ederal Government seeks to conduct

15 electronic suweillance of a person reasonably

16 believed to be located in the United States; and

1.7 ('(2) the Director of National Inteltigence and.

18 the Attorney General, or their designees, inform a

' L9 judge having jurisdiction to approve an acquisition

20 und.er section L05B at the time of the authori zatíon

2l under this section that the decision has been made

22 to acquire foreign intelligence information.

23 
' rr(c) Irunonmeuox, Fecr,rrms, AND TæcrrNrc¿r,

24 Assrsr¡¡¡Cn,-Pursuant to an authori zail:ion of an acquisi-

25 tion under this section, the Attorney General may direct

f:\Vl0\f0070n100707.003.xmf (389245114)
October 7, 2QO7 (6100 p.m.l
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1 a communications seri¡ice provider, custodian, or an offi-

2 cer, employee, or agent of such service provider or custo-

3 dian, who has the lau¡ful authority to access the informa-

4 tion, facilities, or technici assistance necessary to accom-

5 plish such acquisition to-
6 "(1) furnish the Attorney General forthwith

7 with such information, facilities, or tebhnical assist-

I ance in a manner that will protect the secrecy of the

9 acquisition and produce a minimum of interference

10 with the services that provider, custodian, officer,

lL employee, or agent is providing the target of the ac-

\2 quisition; and

1,3 "(2) maintain under security þroeedures ap-

L4 proved by the Attorney General and the Director of

15 National Intelligence any records eoncerning the ac-

16 quisition or the aid furnished.".

L7 snc. õ. o\rERsrcHT oF AceursrrroNs oF coMMUwrcA-

18 TroNS oF pERsoNs LocATED oursrDn oF

1,9 TrrE uNrr.ED srATEs.

20 The Foreign Intelligence Surveillance Act of 1978

2L (50 U.S.C. 1801 et seq.) is amended by inserting after

22 section 105C the following new section:

23 "oyERSIeHT oF AceursrrroNs oF coMMUNrcATroNS oF

24 PERsoNS L/OcATED 0UTSIDE oF THE UNITED STATES

25 "SEC, 105D. (a) A-epuc.a.rroN; pnocpnunns; On-

26 DERS.-Not later than 7 days after an application is sub-

ftvl o\r oo7on1 00707.003.xmi (3s9245t14)
Octöber 7, eooZ 1O:OO p.rn.¡
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mitted under section 1058(a) or an order is issued under

section 1058(e), the Director of National Intelligence and

the Attorney General shall submit to the appropriate com-

mittees of Congress-

"(1) in the case of an application, a copy of the

application, .incìuding the certifieation made under

section 1058(b)(1); and

"(2) in the case of an order, a copy of the

order, inclu.ding the procedures and guidelines re-

ferred to in section 1058(eX1XE).

" (b) Qu¡nrERIrY Auorrs.-

"(1) Aunlr.-Not later than 120 days after the

date of the enactment of this section, and, every 120

days thereafter until the oçiration of all orders

issued under section 1058, the fnspector General of

the Department of Justice shall complete an audit

on the implernentation of and complianee with the

procedures and guidelines referred to in section

1058(e)(1)(E) and shall submit to the appropriate

. committees of Congress, the Ättorney General, the

Director of Natiqnal Intelligence, and the court es-

tablished under section 103(a) the resu-lts of such

audit, including, for each order authorizing the ae-

quisition of foreign intelligence under section

1058-

flvl o\1 00707\1 oözo7.oo3.xml (3892451 1 4)

ocrober 7, 2007 (6:00 p.m,)
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1 "(A) the number of targets of an acquisi-

. 2 tion under section 1058 that were later deter-

3 mined to be located in the United States;

4 "(B) the number of persons located in the

5 United States whose communications have been

6 acquired under section 1058;

7 "(C) the number of reports d.isseminated

8 containing information on a United States per-

g son that was collected und.er section 1058; and

10 "(D) the number of applications submitted

11 for approval of eleetronic surveillance under

L2 section 104 based upon information collected.

L3 pursuant to acquisition authorized, und.er sec-

14 tion 1058

15 "(2) Rnnonr.-Not later than 30 days after

16 the completion of an audit under paragraph (1), the

17 Attorney General shall submit to the appropriate

18 committees of Congress and the court established

Lg qnder section 103(a) a reþort containing the results

20 of such audit.

21 "(c) ColrprJraNtø Rpponrs.-Not later than 60 days

22 after the date of the enactment of this section, and every

23 120 days thereafter until the expiration of all ord.ers

24 issued under section 1058, the Director of National Intel'

25 ligence and the Attorney General sha^ll submit to the ap-

f:W10\10070ñ100707.003.xm1 (383245114)

October 7, 2007 (6:00 p.m.)
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1 propriate committees of Congress and the court estab-

2 lished under section 103(a) a report concerning acquisi-

3 tions under section 1058 during the previous 120-day pe-

4 riod. Each reporb submitted under this section shall in-

5 clude a description of any incidents of non-eompliance

6 with an order lssued und.er section 1058(e), including inci-

7 dents of non-compliance by-
I "(1) an element of the intelligence community

9 with minimization procedures referred to in section

10 1058(e)(lXE)(i);

11 "(2) an element of the inteliigence community

LZ with procedures referred to ín section

t3 1058(e)(lXEXii);

1.4 "(3) an element of the intelligence community

15 with guidelines referred to in section

16 1058(e)(1)(E)(iii); and

17 "(4) a person directed to provide information,

18 facilities, or technical assistance under such order.

19 "(d) RnroRT oN EwrpnepNcyAurnonrry.-The Di-

20 rector of National Intelligence and the Attorney General

27 shall annually submit to the appropriate comnittees a

22 Congress a report.containing the number of emergency au-

23 thorwations of acquisitions under section 105C and a d.e-

24 scription of any ineidents of non-compliance with an emer-

25 gency authorization under such section.

f:W10\10070^100707.003.xm1 (389245114)
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1 "(e) A-rnnorruerE Con{MrrrEES oF CoNGRESS DD-

2 FINED.-In this section, the term 'appropriate eommittees

3 of Congress' means-

4 ' 
"11) the Permanent Select Committee on Intel-

5 ligence of the House of Representatives;

6 "(2) the Select Committee on Intelligence of the

7 Senate; and

8 "(3) the Committees on the Judiciary of the

9 House of Representatives and the Senate,",

10 spc. 6. FoR^ErGN TNTELLTcENcE SURVETLLANcE corJRT EN

n BANo.

12 Section 103 of the tr'oreign Intelligence Surveillance

13 Act of 1978 (50 U,S.C. 1803) is amended by adding at

14 the end the following neïr/ subsectioni

15 "(g) In any case where the court established untl.er

16 subsection (a) or a judge of such court is required to re-

17 view a matter und.er this Act, the court may, at the discre-

18 tion of the court, sit en banc to review such matter and

19 issue any orders related to such matter.".

20 spc. z. AUDrr oF wAI,RANTLESS suRvErLLANcE pno.

2I GRAMS.

22 (a) Aunrr.-Not later than 180 days after the date

23 of the enactment of this Act, the fnspector General of the

U Department of Justice shaJl complete an audit of all pro-

25 grarns of electronic surveillance (as defined in section

flvl 0\1 00707\100707.003.xm1 (38924511 4)
October 7, 2007 (6:00 p.m.)
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101(f) of the Foreign Intelligence Surveillance Act of 1978

(50 U.S,C. 1801(f))) of the Federal Government con-

ducted without a court order on or afber September 1-1,

200L, including the Terrorist Surveillance Program re-

ferred to by the President in a radio address on December

I7,2005. Such audit shall include acquiring all documents

relevant to such programs, including memoranda eon-

cerning the lega,l authority of a program, authorizations

of a program, certifications to telecommunications car-

riers, and court orders.

(b) Itnponr.-
(1) IN cENER"arr,-Not later than 30 days afber

the completion of the audit under subsection (a), the

Inspector General shall submit to the Permanent Se-

Iect Committee on fntelligence and the Committee

on the Judiciary of the House of Representatives

and'the Select Committee on Intelligence and the

Committee on the Judiciary of the Senate a report

containing the results of such audit, including aJl

.doeuments acqìrired pursuant to conducting such

audit.

(2) Fonu.-The report under paragraph (1)

shall be zubmitted in unclassified form, but may in-

clude a classified. arulex.

r:Wl0\1o070n100707.003.xm1 (389245114)

octobof 7, 2007 (6:00 p.m.)
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I (c) ExppolrpD SncuRrry Cr,EARANcs.-The Direc-

2 tor of National Intelligence shall ensure that the process

3 for the investigation and adjudication of an application by

4 the Inspector General or the appropriate staff of the Of-

5 fice of the Inspector General of the Department of Justice

6 for a secunty clearance.necessary for the conduct of the

7 audit under subsection (a) is conducted as erçeditiously

8 as possible.

9 snc. 8. DATA.uASE oN AcerrrsrrroN oF coMMUNlcATIoNs

10 oF uNrrED STATES pERsoNs \ryrrgour A

11 CoURToRDER.

12 (a) Dtr¿¡¿sn,-The Director of Nationai Intel-

13 ligence and the Attorney General shall jointly develop and

14 maintain a record.-keeping system that wilt keep track of-
15 (1) ihe instances where the identity of a United

16 States person whose communications were acquired.

17 without a court order was disclosed by an element

18 of the intelligenee community (as defined in section

1,9 3(4) of the National Security Act of L947 (50

2A U,S.C. a01a(a)) that collected the communications

21 to other departments or agencies of the United

22 States; and

23 (2) the persons to whom such identity informa-

24 tion was disclosed.

fIV1 0\1 0070^ t 00707,003.xm1 (3892451 1 4)
October 7, 2007 (6:00 p.m.)
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(b) Rnronr.-îhe Director of National Intelligence

and the Attorney General shall annually submit to the

Permanent Select Committee on Intelligence and the Com-

mittee on the Judicia^ry of the House of B,epresentatives

and the Select Committee on Intelligenee and. the Com-

mittee on the Judiciary of the Senate a report on the data-

base created under subsection (a), incìuding the number

of instances referred to in paragraph (1).

SEC. 9. AIITHORIZATION FOR INCREASED RESOURCES IIE.

LATING TO FOREIGN INIELLIGENCE SUR.

VEILI,ANCE.

There are authori zed. tn be appropriated. the Depart-

ment of Justice, for the activities of the Office of the In-

spector General, the Office of Intelligence Policy and Re-

view, and other appropriate elements of the National Secu-

rity Division, and the National Security Agency such surns

as may be necessary to meet the personnel and informa-

tion technology demands to ensure the timely and efficient

processing of-
(1) applications and other submissions to the

court established under section 103(a) of the For-

eign Intelligence Surveillance Act of Lg78 (50

U.S.C. 1803(a));

(2) the audit and reporting requirements

under-

ftvl 0\1 0070n100707.003.xm1 (3892451 I 4)
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I (A) section 105D of such Act; and

2 (B) section 7; and

3 (3) the database and reporting requirements

4 under section L

5 spc. r0. RnrrnnarroN oF FrsA As rHE ExcLUsrt{E MEANs

6 By wgrcn ELEcrRoNrc suRvErLLAlIcE MAy

7 BE CoNDUoTED FoR GATHERING F,oREIGN

I INTELLTcENcE rNF'oRMATroN.

9 (a) Exclusr\rn MnlNs.-Notwithstanding any other

10 provision of law, the Foreign Intelligence Surveillance Act

11 of 1978 (50 U.S.C. 1801 et seq.) shall be the exclusive

12 means by which el.ectronic surveillance may be conducted

13 for the purpose of gathering foreign intelligenee informa-

74 tion.

15 (b) Spnctlrc AurÊorirzATroN Rpeurnnn FoR, Ex-

16 cnprroN.-Subsection (a) shall apply until specific statu-

I7 tory authonzation for electronic surveillance, other than

18 as an amendment to the Foreign Intelligence Surveillance

t9 Act of 1978 (50 U.S.C. 1801 et see.), is enacted. Sueh

20 specific statutory authorization shall be the only exception

21, to subsection (a).

22 spc. tr. TEcHNrcAL AND coNFoRMrNc AMENDMENTs.

23 (a) Tenm oF CoNTErrlrS.-The table of contents in

24 the first section of the Foreþ Intelligence Surveillance

25 Act of 19?8 (50 U,S.C. 1801 et seq.) is amended by strik-

flvl 0\1 0070n1 00707.003,xm1 (3892451 1 4)
Octobor 7, 2007 (6:00 p.m.)
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1 ing the items relating to sections 105.4., 1058, and 105C

2 and inserting the following nerv items:

"Sec. 1054. Cl¿rificaiion of electronic surveillance of persons outside the
United States.

"Sec. 1058. Procedure for authorizing aequisitions of communicahions of per-
sons loc¿ted outside tire United St¿t¿s.

"Sec. 105C. Emergency authorization of acquisitions of communications of per-
sons located outside the United States.

"Sec. 105D. Oversight of acquisitions of comruunieations of persons located out-
side of ühe Unitecl States,".

3 (b) Spcrroru 103(e) oF FlSA.-section 103(e) of the

4 Foreign Intelligence Surveillance Act of 1978 (50 U.S.C.

5 1803(e)) is amended-

6 (1) in paragraph (1), by striking "1058(h) or";

7 and

8 (2) rn paragraph (2), by striking "1058(h) or".

I (c) Ilnpp¿r, oF CEnrarN PnovJsro¡rs on rHE PRo-

10 TEcr A¡[nnrc¡ Acr,-Sections 4 and 6 of the Protect'

l1 America Act (Public Iiaw 110-55) are hereby repealed.

12 spc. rz. SUNSET; TnA¡rsrrroN pRocEDUREs.

13 (a) Su¡rsnr oF NE\il Pnowsroxs.-

14 (1) Iw cnNon.ar.-Except as provided in para-

15 graph (2), effective on December 31,.2009

16 (A) sections 105.4., 1058, 105C, and 105D

17 of the X'oreign fntelligence Surveillance Act of

18 L978 (50 U.S.C, 1801 et seq.) are hereþ re-

1,9 pealed; and

20 (B) the table of contents in the first sec-

27 tion of such Act is amended by striking the
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items relating to sections l-054, 1058, 105C,

and 105D.

(2) AceursrrroNs aurrronrznD priron, ro suN-

SET.-Any authorization or order issued under sec-

tion 1058 of the Foreign Intelligence Surveillance

Act of Lg78, as amended by this Act, in effect on

December 31, 2009, shall continue in effect until the

date of the e:çiration of such authorization or order.

(b) ÄceursrrroNs AuruomznD PRroR To ENÁ.cr-

MENT.-

(1) E¡'r'pcr.-Notwithstanding the amend.-

ments made by ihis Act, an authorization of the ac-

quisition of foreign inteliigence information und.er

section 1058 of the Foreign fntelligenee Surveillance

Act of 1978 (50 U,S.C. 1801 et seq.) made before

the date of the enactment of this Act shall remain

in effect until the date of the upiration of such au-

thorization or the date that is 180 days afüer such

date of enactment, whichever is earlier.

(2) Rnronr.-Not later than 30 days after the

date of the expiration of all authorizations of acqui-

sition of foreign intelligence information under see-

tion 1058 of the Foreign Intelligence Surveillance

Act of 1978 (as added by Public I-raw 110-55) made

before the date of the enactment of this Act in ac-

flvl 0\1 00707\'1 00707.003,xm1 (389245114)
Octobor 7, 2007 (6;00 p.m.)
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cordance with paragraph (1), the Director of Na-

tional Intelligence and the Attorney General shall

submit to the Permanent Select Committee.on Intel-

ligence and. the Committee on the Judiciary of the

House of Representatives and the Select Committee

on Intelligence and the Committee on the Judiciary

of the Senate a report on such authorizations, in-

cluding-

(4,) the number of targets of an acquisition

under section 1058 of such Act (as in effect on

the day before the date of the enaetment of this

Act) that were later determined to be iocated in

the United States;

(Il) the number of persons located in the

United States whose communications have been

acquired under sueh section;

(C) the number of reports disseminated

containing information.on a United States per-

son that was collected under srch section;

(D) the number of applications submitted

for approval of electronic surveillance u¡rder

seetion 104 of such Act based upon information

collected pursuant to an acquisition authorized

under section 1058 of such Act (as in effect on
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the day before the date of the enactment of this

Act); and

(E) a description of any incidents of non-

compliance with an authorizatíon under such

section, including incidents of non-compliance

by- .

(i) an element of the inteLligence com-

munþ with procedures refered. to in sub-

section (aX1) of such section;

(ü) an element of the intelligence com-

munity with minimization procedures re-

ferred to in subsection (a)(5) of such sec-

tion; and

(iii) a person directed to provide infor-

mation, facilities, or technical assistance

under subsection (e) of such section.

(3) INTBITJTeENCE coMMrrNrry DEFTNEU.-In

this subsection, the term "intelligence communit¡r"

has the meaning given the term in seetion 3(a) of

the National Security Act of 1947 (50 U.S.C,

a0La{é)).

l:\V1 0\1 00707\1 00707.003rm1 (3892451 1 4)
October 7, 2007 (6:00 p.m.)
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Ben Powell; Gerry, Brett (OLP); Elsenberg, John; Demers, John (NSD); Potenza, Vito;
Capronl, Valerle e.;I

Subject: FW: Draft of the RESTORE ACT

Attachments: FISAMOD' 002-xml.pdf

Haveyouseenthisyet? ljustgotltandamstartlngtostudyltnow, Sofaritlooksprettybad, ltseemslikethey
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I IOlH CONGRESS
IST SESSIoN

S.

To provide appropriate defenses in actions conceming alleged assistance to èIements of the inteltigence community
and for other purposes.

IN THE SENATE OF THE UNITED STATES

Mr. RocTTELLER (for himself and MR, BoNo) introduced the fullowing bill; which wÍN read
twice and refered to the Committeë on

A BILL
To provide appropriate defenses in actions concerning alleged assistance to eiements of the
intelligence community and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress asiembled,

TrrLE I - DrsposrrloN o['Cnnr.trN MatrBns Anrstttc FRoM TIrE PREsTDENT'S TERRoRrsr
SunvuLLANcE pnocn¿n¿

Sec'101. Definitions. (a) The term "assistancþ" means the provision of information (including
records or other information relating to a customer), facilities, or another form of assistance;
(b) The term "covered civil action" means a civil action filed in any Federal or State court
alleging that an electronic communication provider fumished assistance to an element of the
intelligence community and seeking monetary ör other relief from the provider;
(c) The term "element of the intelligence community''means an etement of the intelligence
community specified in or designated under section 3(4) of the National Security Actãf 1.947 (50
u.s.c. a01@)@));
(d) The term "electronic communication provider" mezms -

(1) A telecommunications carrier as that term is used in section 3 of the Communications

5

6
7
8

9
10

t1
L2

13

L4



.2
I Act of 1934 (a7 U,S.C, is3);
2 (2) An electronic iommunication service, as that term is defïned in section 2510 of title

1 
tt'""tl;ill:Ït"lr'roJ**,*, 

si:rvice, as rhat rerm is defined in secrion zTrr ortíttet8, united
5 States Code; and
6 (4) includes an officer, employee, or agent ofan entity described in subparagraphs (1),
7 (2), or (3).

8 Sec. 102. Limítations on Civil Actions -- (a) In General - Notwithstanding any other provision of
9 law, a covered civil action may not be filed or maintained in anycourt if the Attorney General

10 certifies to the court that -
l1 (l) The relevant electronic communication provider did not provide any of the alleged
12 assistance; or
13 (Z) Any assistance by that electronic communication provider was -
14 (A) in connection with a communications intelligence prograrn that was --
15 (i) authorized by the President after September 11, 2001, and not
16 reauthorizedafterJanuary 17,20071'and
17 (ii) designed to identify or intercept the communications of
18 intemational terrorism organizations in order to detect or
19 prevent a terrorist attack or activities in preparation for a
20 terrorist attack against the United States; and
2L (B) pursuant to a written request or directive from the Attorney General or the
22 head of an element of the intelligence community indicating that the program'was
23 authorized by the President and determined to be lawful.
24 (b) Review of Cerfiftcations, - If the Attomey General files a declaration under section L746 af
25 title2S that disclobure of the certification pursuant to subsection (a) would harm the national
26 security of the United States, the court shall review such cerfificatíon in camera and ex parte,
27 (c) Nondelegation. - The authority and duties of the Attomey General under this section shall be
28 performed by the Attorney General or a designee in a position not lower than the Deputy
29 Attomey General.

30 Sec. 103. Civil Actions in State Court. - Any covered civil action that is brought in a State court
31 shall be deemed to arise under the Constitution and laws of the United States and shall be
32 removable under section I44l of title 28. United States Code.

33 Sec. 104, Rule of Construction * Nothing in this Act maybe construed to limit any immunity,
34 privilege, or defense under any other provision of law,

35 S.ec. 105. Effective Date and Application. - This title shall apply to any covered civil action
36 pending on or after the date of e4actment of this Act.

l.

i.
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Tnrn II - Gnxpn¿l PnocpnuRps F'oR lprpr,pupnrrñc STÄTUToRy DEFENsES

The Foreign Intelligence Surveillance Act (50 U.S.C, 1801 et seq,) is amended by inserting afler
title VII the following new title:

"TITLE VIII- Grwen¡.t Pnovrsro¡¡s

"DEFINITIoNS

7 . "SEc. 801. DBHNurroNs. - kr this title --

8 (a) The term "state" means any State, political subdivision of a State, the Commonwealth of
9 Puerto Rico, the District of Columbia, and any territory or possession of the United States, and

l0 includes any officer, public utility commission, or other body authorizedto regulate a provider.

1l (b) The term "assistance" means the provision of information (including records or other
1,2 information relating to a customer), facilities, or any other form of assistance.

13 (c) The term "element of the intelligence communit¡r" means an element of the intelligence
14 community as specifìed or designated under secrion 3(4) of the National Security Act of 1947 (50
15 U.S,C. aAIa()).

16 (d) The term "electronic communication provider"-
L7 (l) means --
18 (A) a telecornmunications canier as that term is defined in section 3 of the Communications Act
19 of 1934 @7 U.S.C. 1s3);
20 (B) an electronic communications service, as that term is defined in section 2510 of title 18,
2L United States Code; or
22 (C) a remote computing service, as that tenn is defined in section 27ll of title 18, United States
23 Code; and
U (2) includes an officer, employee, or agent of an entity described in subparagraph (1).

25 (e) The tsrm "person" means any electronic communication provider, landlord, custodian, or other
26 . person who is authorized to provide information (including records or other information relating
27 to a customer), facilities, ór another form of assistance under this Act.

28 ..PRoCEDURES FoR IMPLEMENTING SreruToRy Dere¡¡sBs

29 "Src. 802, (a) Iv GeNeR.AL. - Notwithstanding any other provision of law, no civil action may be
30 filed or maintained in any Federal or State court against any person for providing assistance to an
31 element of the intelligence cominunity if the Attorney General certifies to the court that -
32 (i) the pçrson did not provide any of the alleged 4ssistance;_
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1 (2) any assistance by that person was provided pursuant to an order of the couf 
'established

2 under section 103(a) directing such assistance;

3 (3) any assistance by that person was provided pursuant to a certification in writing under

4 section 25lL(2)(a)(äXB) of title 18;

5 (4) any assistance by that person was provided pursuant to a directive under subsections

6 r02(a)($, 1058(e), or 701(g).

7 þ) R¡v¡ew oF CERTIFIcATIoNs. -- If the Attorney General files a dqclaration under sectio n 17 46

8 of title 28 that disclosure of a certification pursuant to subsection (a) would harm the national
g securify of the United States, the court shall review such certification in camera and ex parte.

10

1 I Tlrr,n III - PnEp¡r¡prroN oF SIATE Ir.{vrsflctfloNs

1,2 The Foreign lntelligence Surveillance Act (50 U.S.C. 1801 et seq.) as amended by title II
13 of this Act is fi.lrther amended by inserting at the end the following new section;

1.4 ?n¡el\,rptlor.I

15 "Sec. 803. - (a) IN GB¡¡nR¡r. - No State shall have authority to -
L6 (1) conduct an investigation into an electronic communication provider's alleged assistance to an

17 element of the intelligence community;

18 (2) require through regulation or any other means the disclosure of infonnation about an electronic

L9 communication provider's alleged assistance to an element of the intelligence community;

20 (3) impose any adrninistrative sanction on an electronic communication provider for assistance to

?1, an element of the intelligence community; or

22 (4) commence or maintain a civil action or other proceeding to enforce a requirement that an

23 electronic communication provider disclose information concerning alleged assistance to an

24 ' element of the intelligence community.

25 (b) AuruozuTY ro Bnr¡Ic Sur. - The United States may bring suit to enforce the provisions of
26 this sectioir.

27 (c) JunrsorcrloN. - The district courts of the United States shall have jurísdiction over any civil
28 acfion brought bythe United States to enforce the provisions of this section.



)

I (d) A¡pucnrloN to Pexowc Merrens, - This section shall apply to any and all investigations,

2 actions, or proceedings pending on or after the effective date of the Act.
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Gerry, Brett

Frorn:

Sent:

fo:
SubJect:

Attachments:

Livingston, J (lnlelligence)

Thursday, October 11,2007 1:04 PM

Wainstein, Konneth (NSD);Gerry, Brett(OLP); Ben Powell

FW: FISA Paper

FISA Modernizatlon Paper -- PART V AS CLEARED BY DOJ (DRAFT of 10-9-07).doc

Here'swhatKrissentuslastnight. l'monlyinterestedinyourviews.onhismarkupofthePAA(thesecond
proposal). Priorcourt approval (the first proposaf) is a non-starter, I'm interested in whatyou think. lhaven't
had tirne to study it carefully, but my first impressìon ¡s that it contains a fairly clean-cut approach to the
authorizatlon problem, l'm getting ready to go back in. lf you need to talk to me, call 202.224.77'oO and ask our
receptlonlsttopull meoutofthefrontconferenceroorn. Feel freetoforwardthistotheotherexperts.
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V. MODEL LEGTSLATION

I offer below two alternatives to the PAÂ.r?l The first is based on draft legislation I
submitted t¡o the Senate Judiciary Committee on March 28,2006.172 This rvould creat€ new
SubchapterVlof FISA,50U,S.C. $$ l88l-1885, concerningprogrammatiàsurveillance
authorized by the FISA Court. The second altemative assumes that Congress is committed to the

basic model àf *," pe.n with only.minor changes, and ís a redline of the fext of that law.l73

Both altematives allow court-authorized, programmatic surveilfance in certain
círcumstances, I¡rstead of evaluating FISA applications one telephone number at a time, under
haditional practice, the FISA Court would instead evaluate general criteria, and leave it to the
executive branch to appty those criterii in particular cases, subject to after-th+fact auditing,
This approach would allow speedy and agile surveillance ofparticular communications, but also

ensure some level ofjudicial oversight In effect, it would treat the traditional up'front
requirements of FISA, such as probable cause, the way that minimization is heated ûoday.

The trvo alternatives sha¡e one other feature in common: they do not change FISA's
definition of 'þlechonic surveillance" from what it was before fhe PAA.17a Instead, they take an

approach simila¡ to the one taken by Congrçss when it enacted FISA's pen-trap surveillance
provisions.l?5 They leave undisturbed the definition of"etectronic surveillance," but grant
supplemental authority for the govemment to conduct a defined subset ofsuch surveillance
unãer less onerous standards thãn those in Subchapter I ofFISA.|T6 This has the advantage of
avoiding major surgery on the spinal column of the statute at a time when consensus may be ôut
of reach and time is short to enact new legislation. It also leaves in place both the criminal and

civil penalty provisions for intentionally unlawful surveillance, "' and the complex rules
governing us.e*notice and suppression of information obtained or derived from FISA
surveillance. ' 'õ

t7l while this papcr was undcrgoing prepublication review, media reports discusscd.legíslation inhôduced in
Congcss by Repretcntative Conyers and otïers. I have not seen thût leglslatlon, and the tlme lâg Involved ín
prepublícation i€view makes it difficült to keep up with legislative developments in rcal time.

kïrr"i:*i:g:å?'"lliå,f;:i:t*,i:rffry*:ruî;rrud¡ciary'unitedstatossenato(rYrar'28'2006)('vaiìsbreat

lñ The models befow woutd surctyùenelit from furthcr consideration ¡nd rcfinemcnt, âs well as a rcview for conrlítuiionality by
OLC o¡ ano¡he¡ ¡imilü entity, and do notlnolude cvcry elment ofa public lew that m¡ght be dc¡irêble- e.9,, a scverability
clsuse in th'e event rhat s court f¡nds onc sspcct ofthe law unconstifr¡tional, Explanatory legislativo history would rlso bo

cxtremcly hclpfirl with rcspst to certain of thc provisions - e.g., proposcd 50 U.S,C. 0 | 882(aXl).

t7'so u.s,c, ç tsot¡g.

17r so u.s.c. S0.tE4t-t846.

"6 50 u.s.c. 0g tsot-t8t |.

¡7? Sec 50 U.S.C. $0 I 809-t8l 0; iv,tfP Chtptcr'I4.

1?0 See 50 U.S.C. g lE06; IVJIP Chapters 26-31.
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50 U.S.C. S 188T. JIruSDICTION AND RELATßD MATTERS

(a) Jurisdiction ofthè Foreiqn Intelligence Surveillance Court

In addition io thejurisdiction granted in other subchapters ofthis chapter, and
notwithstanding any other law, the court established by section I 803(a) of this title shall have
jurisdiction to review and approve, or direct modifications of, the standards and proccdures
governing elechonic surveillance or a physical search ofstored electronic communications,
anywhere within the United States, under the procedures set forth in,this subchapter.

ft) Jurísdiction of the Court of Review

In.addition to the jurisdiction granted in other subchapters of ttris chapter, and

notwithstanding any olher law, the court established by section 1803(b) of this title shall have
jurisdiction to review any order directing modifications ofthe standards and procedures
goveìming electronic surveillance or a physical sea¡ch ofstored electonic communications made

under this subohapter,

(c) Expeditious Conduct of Pråceedings-: Sçcurity MeaEures for Maintenance of Records

Proceedings under this subchaptcr shall be conducted as expeditiously as possíble, and
within the time Iimits established by this subchapter. The record of proceedings mder this
subchapter shall be maintained under security measures est¿blished by the Chief Justice in
consultation with the Attomey General and the Direotor of National Intelligence.

- ldl Definitions

.Unless otherwise indicated, terms used in this subchapter shall have the sarne meanings
as in section 180 I of this title . The term 'þhysical search" shall have the same meaning æ in
section I 821 of this title. The terms "minimization procedures" and "aggrieved person" shall
have the same meaning as in section I 80 I of this title with respect to electronic suweillance, and

the same meáning as in section l82l of this title with respect to a physical search of stored
electronic comniunications, The term "stored efechonic communication" shall mean any

communication, ôther than a wire or radio communication, that is in "electronic storage" as

defined by 18 U.S.C. $ 2510(17). The term "intemational communication" shall mean a

communication involving at least one party reasonably belíeved to be located outside the United
St¿tes.

(e) Clarification of Authority

The authority under this subchapter is in addition to the authority under other subchapters

of this chapær fo conduðt elect¡,onic surveillance and a physical iearch.



47
48
49 50 U.S.C. $ 1ss2: PROGR-AMMATIC SURVEILLANCE ÄND SEARCIIES
50

5l Notwithshnding any other law, ihe Attomey General may authorize electronic
52 surveillance or a Þhysioal search of stored electronic communications, for periods of up to I 80

53 days if the surveillance or search satisfies each of the following requirements:

54
55 (a) Standgr4s and Procedures

56
5'1 The surveillance or search is conducted under specific standards and procedures,

58 approved by the Attomey General, that are reasonably desþed to cnsurc compliance with the

59 following rbquirements -
ó0
6 I (l ) the surveillance or search is conducted only when it cannot with due diligence

62 be conducted under the standards and procedures set forth in subchapters I, If, and III of
63 this chapter;
64
65 (2) the information acquired by the surveillance or seatch is part ofan
66 intemational communication;
67
68 (3) the information sought by the surveillance o¡ sea¡ch is foreign intelligence
69 information;
70
7 | (4) with respect tb information other than dialing, touting, addressing, and

72 signaling information utilized in the processing and hansmitting of a communication -
73
74 (A) there is probable cause to believe that the communication was sent to

7 5 or from a foreign power or the agent of a foreign power; and

'16
?7 (B) the minimization prooedures with respect such suryeillance or search

78 meet the definition of minimization procedures set forth in section 1801(h) of this
79 fitle or section 1821(4) ofthis title, respectívely;

80
8 I (b) Transr¡tission ofStandàrds and Procedures to Çourt and to Co¡gress
82
83 Within 72 hours after the surveillance or sea¡ch is authorized, ttre Attomey General

S4 provides to the committees listed in section 1871 of üris title, and to a judge of the court

85 estabtished by section 1803 ofthis title, a report sctting forth the süandards and procedures

86 govenring tho surveillance or search, including an explanation ofhow they are reasonably

87 designed to ensure compliance with the requirements ofsubsection (a) ofthis secfion; and

88
89 (c) Conformitv with Court Orders

90gl The surveillance or search is conducted in conformity with any orders of the court issued

92 undersection 1883 ofthis title.



93
94
95 50 U.S.C. 8 1883. JUDICIAL REVIEW
96
97 (a) Foreirnr hrtelligenòe Surveillance Courf
98
99 Upon receipt of the information provided under subsection @) of section 1882 of this

100 title,ajudgeof thecourtestablishedbysection lS03ofthistitleshall within f4daysissuean
I 0l order approving the standards and procedures goveming the surveillance or search, or directing
L02 the Attomey General to make such modifications to them or to take such other actions as are

103 necessary to satisfy secfion 1882 or the Constitution.
104

105 (U) Çpurl_af ¡Êyþw
106

101 An order issued by the court under this section requiring the Attorney Gøeral to make
I 08 modifications or take other actions shall be accompanied by a wdtten statement of reasons and

t09 subject to further review as would an order denying an application under section 1805 ofthis
I l0 title,
ut
ll2 (c) Suppression for Unlawful Surveillance
u3
1,14 With respect to any surveillance or search determined tg h¿ve been conducted in
I 15 violation ofthis subohapter or the Constitution, no information obtained or evidence derived
I 16 from such survcillance shall be received in cvidenoe or otherwise disclosed in any hial, hearing,
I I 7 or other proceeding in or before any court, grandjury, departmenÇ office, agency, regulatory
I I8 body, legislative committee, or other authorify of the Uuited Statcs,. a State, or political
I 19 subdivision thereo{, and no information concerning any United States person acquircd from such
120 surveillance shall subsequently be used or disclosed in any other manner by Fcderal officers or
l2l employees without the consent of such person, except with the approval of the Attomey General
122 ifthe information indicates a th¡eat ofdeath or serious bodily harm to any person.

123
124
125 50 U.S.C. 6 1884. ASSISTANCE FROM TITIRD P,ARTIES ANq RELATLp MÄTTERS
126
127 (a) Assistance of Third Pa¡ties
128
l2g Wifh respect to electronic surveillance or a physical search ofstored elechonic
I 30 communications autl¡orized by section t 882 of this title, the Attomey Gerieral or his designee

l3 I may direct a communications common carrier or other spccified party to -
t32
t 33 (l ) fumish all information, flacilities, or technical assistance necessary to
134 accorhplish the electronic surveillance in such a manner as will protect iß secrecy and
t 35 produce a minimum of interference with the serviçes that such carrier is providing its
136 customers; and

t37



138 (2) maintain under security procedures approved by the Attomey General and the

139 Director of National Intelligence any records concerning the surveillance or the aid
140 fumíshed which such carrier wishes to retain,
l4I
142 The Govornment shall compensáte, at the prevailing rate, such carriet or other specified pàCy for
143 furnishing such aid,
144
t45 (b) Protection from Liabititv
r46
147 A party who, in good faith, complies with a direction under this section shall not be liable
148 to any other person for such compliance.
r49
150
r5l s0 u.ç.c. e 1885. REPORTING ANp OYERSIGHT
t52
I 53 The semiannual report required by section I 87 I of this title shall includè an accounting
154 with respect to the previous six-month period ofany surveillance o¡ search conducted under this
I 55 subchapter, including the following: a detailed desoription of, and explanation for, any
t56 deviations from the standards and procedures govemÍng the surveillancc or search; the number
157 of communications, communications facilities, and U.S. pgrsons subjeoted to the suweillance or
158 search; the types of athibutes (such ¿is the number or other identi.fier) of all communicafions to or
159 from a U.S. person that were sùbjected to the surveiflance or search; and a general description of
¡ 60 the foreign intelligence information acquired from the surveillance or search.



A REDLINE OFTHE PROTECT AMERÍCA ACÏ

50_u.s.c. 6 180s8. AppITToNAL PROpEDURE FOR AUTHORTZING CERTAIN
ACOIISITTONS CONCERNING PERSONS LOCATED OUTSIpE THE UNITEU
STATES

(a) Notwithstanding any other law, the Director of National lntclligence and the Attomey
Ceneral, may for periods of up to one year authorir"g[ç.".tfg¡{g..tl=tr=u,."jll+gç=q.çfgpþf$E!Sglqh_..-.
ofstorc<l glcotronic oomnrunioations targetinq an individual rcasonably belieJed to be located

ouæide of the tlnited States j.{É....Pi1ç.cJp,t.S.ql{Cllgte! I+.!ç!lteçfçg.en-d..th9.4tto..r.t.Sy.9çI9I4! ....
determine, based on tho information provided to them, that -

(1) there are reasonable procedures in place for determining that thc targeted individual is

rcasonably believed to be located <¡utside ofthe United St¡tes. and ifsuch individual is a.

UJrited Statgs person. that f here is probable Agt$.elQ--þ9üCy9.-tb4!fu-LS-gg-Cf¡en1!-01ê
i'oreisn power,_q+d.lgçh p¡.o..qç.49.tç.r..Wi!1.þg_ly$.SçL!C.Leyiç.1Y.9-{1þ9_.C..o..u¡.p.9.r.qy_Tf LS . _ _...

section l05C of this Äct;

etthe.t*i!,.t.qii,."¡.irysli.çs.öÞ.r?ip.t'c.tl,'.iô.iè¡¡;¡¡.1!.ttise.tsè:¡r:fö.s'Cii.er irel!.öi.w¡ti.....-
the assistance ofa communioations servioe provider, custodian, or other person

Delsted: sqgÁC,jJlQ!À
CI-JTRTFTCATION OF &LBCIRONIE
SURVEILLANCE 9F PERSONS
OUTSIDß THE UNT.fED STATESÍ
f
Nod¡ing in thc dcfin¡t¡on qfclcchooic

lurvcillauæ uldcr rcctioû l0f(f) lhrll bc
coNbücd lo €nmps¡s suruc¡lluæ
dircctcd st a ÞcrÀon edsonably boliovcd

to bc loEtcd ouß¡do oftfte Ulited stÀtrr.

Defêt€d: thc ¡cquisitÃoo offorcign
¡ntclllgcncc ínfomal¡o¡

Dsloted: co&rmi¡g pcßü¡ rosoi¡ably
bol¡svcd to bs outridc thc Unitrd Slåte¡

(including any officer, employeq agen! or other specified person cifsuch service
provider, custodian, or other person) who has eccess to communications, either as they
are transmitted or while tlrey are stored, or equipment that is being or may be used to

transmit or store such communications;

Q)-nsis.,rÊcett.p-rfrp-o-q-e.9f-t.þ-9.csyj-s,tti9tl. j.s.f-o..qþ.qa*it.{g.tqigl.ll1ç.|!!e-"-!ç.q.Í'.{o.-ry¡#.$i.

G-).thç.nir,i.çt?.qEer'.p{g.qgq}t-rgq.{9..qe..u$gd.yillt r.qspçç!.to-¡.uçþ..qçsv.icitio..'t.tgli-v¡.tv-st99l.
the definition of minimization procedures under section 101(h) wit¡-t$Dect!q-çþ!tg!¡ç
surveillance. -and under section l2l(4) with respect to a nhysical search ofstoled
eler¡trorric communications, and will be sul¡iect to review of the Cotrr.t pttrsuant to seotitln

.I05C ofthis Act

This determination shall be in the form of a written certificafion, under oath, supported as

appropriaúo by affidavit ofappropriate officials in the national security field occupying positions

appointed o-y tho President, by and with the consent of the Senatq or the Head of any Agency of
the Intelligence Community, unless immediate action bythe Government is required and time
does not permit the prepâration ofa certification. In such a case, the determination ofthe
Director of National Intelligence and the Attonrey General shall be reduced to a certification as

soon as possible but in no event more than72 hours after the determination is made.

Delêted: acquûitior of forclgu
intôlligücc infomatìou undø thb
sectlon @træms pc6osr rcrroubly
b¿licvcd to bc locÂtsd outslle $¡e Unit€d
Stsrcl___ _
Deleted: f
(2) tbc ac4u¡6ition docs rot @nstitulc
clæùoric
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(b) A certification under subsection (a) is not required to ídentify the specific facilities, places,
premises, or ploperty at which the acquisition of foreign intelligence information will be
directed.

(c) The Attomey General shall transmit as soon as practicable under seal to the court cstablished
undef section I 03(a) a copy ofa certification made under subsection (a). Such certification shall
be maintained under securíty measures established by the Chief lustice of the United States .and

the .A,ttomey General, ii consultation with the Director of National [ntelligence, and shall remain
sealed unless thecertification is necessary to determine the legality ofthe acquisition underJþjq..-_.....-.
section.

(d) An acquisition under this section may be conducted only in accordance with the certification
of the Director of National Intelligence and the Attomcy General, or their oral instruotions if
time does not permit the preparation of a certification,+n=c,Lq4i¡9.!þ.ç.I1.ill¡{?gtig.rl.pL9.g9d!{Tçe._,.-...... .

(e) With respect [o an author¡z¿tion of an acquisition under$þ;eslion,.fhç-P..ttç."1p--r--qf_ÌLegl-o¡.u]...
Intelligence and Attorney General may direct a person to - \

(t) immediately provide the Govemment with alt information, facilities, and assistance \
. neceosary to accomplish tþe acquisition in such a manner as will protect the secrecy of

the acquisition and produce a minimum of interference with the services that such person
is providing to the target; and

(2) maintain under security procedures approved by the Attorney General and the
Directo¡ of National Intelligence any records conceming the acquisition or the aid
furnished that such person wishes to maintain,

(Q The Government shall compensate, at the prevailing râte, a person for providing information,
facilities, or assistance pursuant to subsection (e).

(g) In the case of a failurc to comply with a directive issued pursuant to subsection (e), the
Âttorney Gcneral may invoke the aid of the court established under sectíon 103(a) to compel
compliance with the directive. The court shall issue an order requiring the person to comply
with the directive ifit finds that the directive was issued in accordance with subsection (e) and is
otherwise lawful. Failure to obey an order of the court may be punished by the court as

contempt of courl Any process under this section may be served in any judicial district in whioh
the person may be found.

(hxlXA) A person receiving a directive issued pursuant to subsecti'on (e) may challenge the
legality ofthat directive by filing a petition with the pool established under section I 03(e)(1),

(B) The piesidingjudge designated pursuant to section I 03(b) shall assþ a
petition filed under subparagraph (A) to one ofthejudges serving in the pool
established by section 103(e)(l). Not latcr than 48 hours after the assignment of
such petition, the assignedjudge shall conduct an initial review ofthe directive.
Ifthe assignedjudge determines that the petition is frivolous, the assigredjudge

Deleted: sccrion l0tB
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shall immediately deny the petition and affirm the directive or any' part of the
directive that is the subject ofthe petition, Ifthe assignedjudge determines the
petition is not frivolouq the assignedjudge shall, within 72 hours, consider the
petition in accordance wíth the procedures established under section 103(o)(2) and
provide a written statement for the record of the reasons for any determination
under this subsection.

(2) A judge considering a petition to modify or set aside a directive may grant such
petition only if the judge finds that such di¡ective does not meet the requirements of this
section or is otherwise unlawful, If the judge does not modify or set aside the directive, 

.

the judge shall immediately affirm such directive, and order the recipient to comply with
such directive,

(3) .{'ny directive not explicitly modified or set aside under this subsection shall remain in
full effect.

(i) The Govemment or a person reoeiving a directivc reviewed pursuant to subsection (h) may
file a petition with the Court of Review established under section 103(b) for review of the
decision issued pursuant to subsection (h) not later than 7 days after the issuance ofsuch
decision. Such court ofreview shall havejurisdiction to consider süch petitions and shall
provide for the record a written statement of the reasons for its decision, On petition for a writ of
certiorari by the Govemment or any persÒn rcceiving such directive, the record shall be
transmitted under seal to the Supreme Courq which shall have jurisdiction to review such
decision.

fi) Judiciat proceedings under this section shall be concluded as expeditiously as possible, The
record ofprocecdings, includingpetitions filed, orders granted, and statements ofreasons for
decision, shall be maintained under security measures established by the ChiefJustice of the
United States, in consultation with the Attorney General and the Director of National
Intelligence.

(k) Alt petitions under this section shall be filed under seal, In any proceedíngs under this
section, the court shall, upon tequest of the Government, review ex parte and in camera any
Govemment submission, or portions of a submission, which may include classified information.

(l) Noiwithstanding any other law, no cause ofaction shall lie in any court against any person for
providing any information, facilities, or assistance in accordance with a directive under this
section.

(m) A directive made or an order granted under this section shall bc ¡etained for a period ofnot
Iess than I 0 years from the date on which such directive o¡ such o¡der is made.

so-u.s.c. ô 1s0-5c. suBMrssroN To corJRT REyrEw oF pRocEprJREs



(a) No later than I20 days after the effective date of this Act, the Atûomey Gene¡al shall submit
to the Court established under section 103(a), the procedures by which the Government
determines that.tþg.trryç!çdj¡diuds_et3unlersecl¿gl1l-Uej!-E$9[qbly_hellwedlo_þçlsgilled
or¡tside of t'he {Jnited States. and if'such irrdividual is a Unlred States pelson. that there is

(b) No later than I 80 days after the effective date of this Act, the court established under section
103(a) shall assess the Government's determination undsr sectíon l05B(a)(l) that those
procedures are reasonably designed to ensure thatthc ta¡ecæd individual is reasonablv believcd
to be l.ocglgd_gu.tsjde_Sftb9-lJnited .State$aq(Lþt¡qll¡n{Ívidual is 4 United St¿res nerson thAL
there is probable cause to l¡elieve that he is an agent ofa forcign noqer,

(c) If the court concludes that the determination isC_pg9g|.i{.qþg!!-ç_'l!gf .eI.Sf_d.-e.t.â.pp.r.g.yiLC-!h-e_-_ .-
continueduseofsuchprocedures, Ifthecourtconcludesthatthedeterminationis.erroneous,it
shall issue an.order direcfihg the Government to submit new procedurcs within 30ãËoi'ce;riJ"'',
any acquisitions under section I 058 that are implicated by the court's order. .

(d) The Govemment rn ay appealany order issued under subsection (c) to the court established
under section I 03(b), If such court determines that the order was properly entered, the court
shall immediately provide for the record a written statement of each ràason for its decision, and,
on petition of the United States for a writ of certiorari, the record shall be transmitted under seal
to the Supreme Court of the United States, which shaf I havejurisdiction to review such decision,
Any acquisitions affected by the order issued under subsection (c) ofthís section may confinue
during the pendency ofany appeal, the period during which a petition for writ ofcertiorari may
be pending, and any revìew by the Supreme Court qfthe United States.
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From:
Sent:
To:

Cc:
SubJect:

lñrAc-xffi-¡rot I# Ye6, iE definiEely

Davldson, M (lntelligence) I@ssci.senate,govl
Tuesday, October 23,2007 9:15 AM
Gerry, Brett (OLP): Livingston, J (lntelfigence); Healey, C
Starzat<, Alíssa (lntelligence)
Olsen, Matthew; Derners, John (NSD); Eisenberg, John;
RE: Draft US Person Technical Assistance

(lntelligence); Rice, K (lntelligence);

Potenza,Vito;I

ffi
would be a good idea to reach out direcbly to.lohn --

Assistance

F-FzÃffizl
I

I

I

I.
Thanks Mike. InE.eresEing. re: Title VIf.
speak vri.c.h .Iohn Dickas on t,hie.

on the rêat1y arcane 1evel -- the old TiEle
Reform AcE,. secLion 6002 (a) , 118 SE,at. 3743
on reporting, eongreea redeeignâted the o1d
effecEive daE.e of FfsA) aÊ TiELe VrI. with
late:: FISA is here to stay, $/e thought thát
provision could now be retired.

Pleaee Let me know íf f can

Vff , eee Ehe Int.elligence
. fn adding a new fitle Vf
TiE.Ie VI (Ehe original
confidence Lhat, 29 year8
the original effective dabe

I

L

I

I

Many thanke for a1I the suggestions. f'm Êure we'lL be in touch ae the
day goes on.

Mike

- - - - -Origindl Meeeage- - - - -
From: Gerry. Bret.t (oLP) [mai]-t.o:BreEt.Gerry@usdoj.govl
Sent: Tue6day, October 23, 2007 8:30 ÀM
To: Davidson, li,t (rntelligence) ; Livingston, J (Intelligence) ,. Healey, C
(InEelligence) ; Rice, K (Intelligence)
Cc: Olsen. MaEthew; Demers, .Tohn (NSÙ Eisenberg, LTohn; Potenza, Vj.E,o;

- 

tt-,^-"""'".,,
Subjectr RE: DrafE, US Person Technical Asslstance

- 

and perhaps Lo come.by t.o speak wit.h .Tohn (and others who rnay
be interested).

- - -- -original Meseage- --- -
From: Gerry, Brett (OIJP) [mailEorBrett,cerry@usdoj.gov]
Sent I Tuesday, October 23 , 2001 9;12 À.[4

To: Davidson,. M (fntelligence); Llvfngsbon, J (Intelligence) ; Heal-ey, C
(IntellÍgende) i Rice, K (rntelligence); St,arzak, A1Íeea (Intelligence)
Cc: OIÊen, Matbhew,. DemerÊ, John (NSD); Elsenberg, ,fohn; Potsenza, Vito;

-

SubjecE: RS: Dra

-----orisinar Meeease----- lñlÃffimtfiõñæil
From:Davideon,M(inLe11igence)[mai1toIssci.senate.govJ
Sent,: Tueeday, October 23 , 2007 8:56 A-1"1

Tor cerry, Brett, (OLP) r LivingsEon, J (InEelllgence) r HeaLey, C
(rnt.elligence) ; Rice, K (InEeIligence) ,. Starzak, Alissa (Intelligence)

Eisenberg, John; Potenza, V1-Eo;

cal Assistance

Êrêl-l-

I'11 share che v\¡yden amendmenc euggesEj-on hriEh SenaEor Wyden's dealgnee
here (.Tohn Pickae) .

1 )-104



-----orisinaLMessase----- ^ ,r ____ì lffiAc-(1)¡gs-l
From: Gerry, srutl-Ïole) [mai].co:BreEE.Gerry@usdoj.govl I I

SenE: Tueeáay, october 23, 2007 8:30 AM

To: Davidson, M ii"i.iffgånce); Livingston, .T (rnLellígence); Healey' C

(InteIligence) ; Rice, K (InEelligence)
cc: o1Êen, ¡t.trrru'il-ó"^.i", 

-io'. Eisenberg, John; Potenza, ViLo;

#FFF|F"ffls person reclnicat es'LsEance

Mike, Jack --

ï am attaching a .few propoeed technical changes as.you finalize the

bil¡. several "orr.uri 
ciaríficabions bo Ehe ErangiLion procedures' and

i;"ã'prã"iáea ¡riãr Àxplanaeions besides each. r wanEed to flag bwo

Ën"i ãiã oi p"tui.ular- importance in bhe cover e-mail '

First, I undersEand.EhaE there is only room aE Ehe-present t'1me for

Ñ;;i; iechnical imendments to Ehe seà' wyden amendment' There is one

proposedheret'hatlbellevefalleintothaecategory,andwhichlhope
you can consider. rilé aratt ae wrítEen (section ?03 (c) (2) ) applies to
thetargecingof*communlcatÍons||ofUspersonsoutsldeE'heUnited
states. This f""g"ãää, t¡i"¡t f belleve mty acem from the fact that
earlier draft,s of"thã sscr mark used a elmilar formulaEion in describing
Ehe sec'ion zo3 auifrÀrity, could be read to require court approval' for
the collection of incldeñtal communicatsions to u6perÊ overÊeas when a

non-Usper is the tãiget. which we do not believe was intended'
Revereíng the ordãr ãi i'tt" phraeing Eo 

-make 
iE clear^tl?:^tn'

r.q"it"tã"t appliee to the Èargeting of pereons Eo acqurre

corñmunicaEfonÁ resoÌves any ambiguiEy'

Second,onEheLraneitlonprocedures,luiecleart'hatdirectivesissued
under the pAA remain Ín efiect untll t.helr expiraEion; ib ís noE clear,
however, ttrat ttre-aütfrãrizationÊ themselves rèmain in effec¡, and EhaL

such authoriz"t:-onã ã;-;;a again become elecgronic surveillance upon Lhe

repe.ar of the PAA.- óãpã"af"ã on,how iE i6 re¿id' Èhie could cause

significant aieruiti;;';;-;h;-point of transÍtion f,rom the PAÀ Eo Lhe

eèctl-on f O¡ au¡frolicy. hle believe baeed upon language that waa-in 
.

earller draf's t,frãl-lfris was unln.ended anã may have been intsroduced by

a Ieg counsel t."iã""1"ãEfon. and we hope iE can be clarified'

Thanks .

BreEt



De.Lr¡te t)ag<å 6, .Iine 13 throtrgh L)aqe 8, f.ine 24

f nser l-' the flol.l-ow j.ncl:

"(c) UniEed SUates Pe¡:sons¡ Locatecl OuL:s.i.de The Unj-ted Stål-es.-

"(1) UniLecl States Perstlns OuLs:Lde ifhe Unj.t-ed StaCès.-/\n acqul-sitj-on by

an el.ectronic, mttclranícal., or other survei-ILance devj.ce may not:

int:entionall.y target a Un.ited SLaIes pe]r.eon reasor:ab).y belj-eved to be

.l,ocat:ed outsicie hhe tlnited Statés to acqui-re the colìt:erIts of: a wi¡:e o::

rad:Lo commurticati.on .sent by or j.ntended to be r:eceived bV 1:haL Un|Led

States person, uncler circum.st-ances j.n whi.ch a tr)ersort has a .reasonabLe

expectation of privacy ancl a wârrant would be requirecl for.l-aw
enfofce¡nent pul'Foses if the technique were used inside the UníLed

SLates/ unl,eis Ehe å,ttorney Gener:al determines that the.re j-s probable

caus(ì Lo believe Lhat the person i-s a forei.gn power, agenL of a forejgn
power, or an off:tcer, empl.oyee, or memÌ¡er of a foreÍ(-Jn power.

. (2) Dr.r¡aLj.on.-Â p::obaÌ.r.le cause deter¡nínatíon made ltrlclelî pa¡:agraph (1)

shall be effect:ive for- a'period rrot to exceed 90 days a¡rd such a

deLenninal-i-on may ire r:enewed for ad.dÌLional- 90-day períods.

.. (3) Review.-A probab.ì_e cau.se clet-erm:Lnatj,on nacle under paragraph (1)

shal L-

"(A) be submi,Ll-ed'
Attorney General,
.surve j.l.Lance Coutrl:

ûlade,' and.

" (B) be subject to

together wi.l-Ìr any supporting affidavits, by the
or his desì.gnee, Eo the Forej-gn Int-.el.Iigence
not .LaLer than 168 hours aÎter such clete¡:minahiolì is

judiciaJ. r:eview pursualll- to subsect-torr (-i)

(4) This subsecLion sha.Il. noL appJ.y to an acqu:i.sil-:Lon inl-ent.i'ona11y

t-arget.irrg a Urrj-ted States person who j.s Lhe tarç¡et wj.tt¡ respect to a

court or:de:r reqrrÍ.ring prr:bab1e cause under thÍs Act'

Page 19, j-nsert after l.i-ne 9 Lhe fo-Ll.owj-ng:

(5) Un.iled Stat-es Persons outsj-de the unil-ed States.-

" (A) Authority to'Revierv-The courL has jur:isdj.ction to review, and

Sha.LÌ review, any probab.l.e cause cletermj,naLion made by the Al-l-orney

General pursuant l-o subsect-ion (c:). Such reviel^t shall be l-i'nri'ted to
asse.ssment of whethe::, on the.basís of the facts subnìilted b-y the
Attorney Generaf pur.suant to subsectlon. (c), t here is probab).e cáube

ll
ll

I



be.l.i.eve that l-he un:lt'ecl stâtes PersoIì who is outsj.cle l-k¡e un-i-ted states

is a :roÌ:ej.qn f)ower/ agent of a foreign pou,er. or an o:fl:i'cer, ern¡>Ioyee,

o¡: rnernber of a f:ore.ign Power.

,'(B) orcler:s--f f l-[ìe courl:, äfl-er. revj.ew uIìcle.I .sUbparagraph (A)

detr:rmj.nes thät there i.s not p:r:obable cause to bel.ieve that the unibcd

SLa.tes person who is outsj-cler Lhe United SLates is a:Íoreigrr powerr

agent of a foreilgn power, or an offic'er, employee' or member of a

:fo:r.er,ign pQr,,err the court -shal.I issue.an orde¡: directj.ng the Government

'to ceaser the tar(Jetinq of such ¡:erson'

par¡e 1.9, ]-ine 10: <lel.ete " (5) Orders.-" and ínserf: " (6) orders.-"

Pacle 20, l.ine 19: delete " ( 6) " and insert * (7 ) "

page 21,, I.iire 6: cielete'*(5)(B)'1 and i¡rsert "(5)(B) or' (6) (B)"

Pa.r-;e 59, j.n.serL aft-er -L:ine l2 Lhe following:

.. ( ? ) Trans j.t j.on Froceclures concernì ng the Targetinq of u. s . Per.sons

ove¡rseas. NoEwithsta.nding. the pr:ovisj.ons of thj.s./\ct/ any

authorizat-ion in.effect pursuant to section 2.5 of Executj've orde¡:

12333 Lo intent:ï.onaJ.J.y tar:get a unitec'l states pei:son reasonably

bel-ieved to be focated oui-side t.he united stat-e.s, Lo acquj-re l-he

Con.benl-s of a wire o¡: r:adio commut:j-cal-ion senL by or intended f-o L¡e

recej.ved by thaL urritect staLes person/ shall remal-n in effect' and

shalÌ consLitute a su:ffici.ent basis fo.r conduct..i.rrg such surveillance of

a unil:ecl st;aLes peì:.so¡l Ìocated outside 'Lhe unit-ecl stabes, urttil that

authorization expires or 90 ddy.: afLeq Lhe effectí'¡e cìate of: l-hi's f\ct'

wh.i.chever is earli-er, "



Deborah J

-- ---orfginal Meeeage-----
From: r,lvfnggton, rT (fnEelllgence)
SenE: Wedneåday, Nove¡nber 07t 2007
1o: Ben Powell; Gerry, Brett (OLP);
ifolrn; Demers, .Tohn (!,ISD)

, senate, govl

(workl; Caproni, Valerj"e E. ¡ Eisenberg,

Imallbo
4138 PM l"
vLEo Potenza

6ubject: FW: gubetiEute Amendment for TfEle L' 5,2248

I Juet received a capy of Ehe Leahy su-bsEituEe. Here lc lE 1n case you havenrt 
"."r, 

i,
yeE. The eummary r was provfded le below. IE looke laírly depreeoing

Below ie a óummary of Þhe cfanSee made to TibLe r by thts annendment.

proposed substlEuÈe for Tttle I of S.2248, Elne SenaEe Intelrs FISAAmend,ments Aót;f 200?.

Summary of changee Èo Title f of Eho SSCI bíl1i

1) SÈ,rlkea ?01, the ùedeffnlËion of alecEro¡ric survelllance, and
makee cLear, ln whaE fE now Sec. ?02, tshat FISÀ grantg addltlonal authorfuy to target,
peraong oubs{de Ehe U,S,'to acgulre forelgn J-ntselligence fnformation wlthout an fndíviduaL
courE order
2l Revfslons Èo ' (c) Untted gLates Peraona LocaÈed Outeide the
unlEed sEateg, amendmenE regardlng tshe acguleitsion of u.6. pergone communications vrhen
thoee U.g. persona are ouEsldb the u'6.
Theee revislone includa: an emergency provielonf an expliclt, EranÈ of, FIEC jurfsdiction,
tangriage eneuríng Ehe courb iø only iesulng a probable cause deEermination and approvlng
certaln mínlmizaEion procedures, and a traneítLon provielon.
3) (7) Complla¡ice Revfew- amendmenb strengthenlng ninlnization by
alLowlng Ehe Court-to asseaÊ compllance
4) Strlke secElon 1O2, the current exclueivlty provJ.slon, and
råplace íb with Â stronger exclusívity provlolon,-a.provisÍon'that not or¡Ly- etates,thaE
FIËA is Ehe exclusive mãane by whlch forelgn fntelligence surveíllênce may be conddcted,
buts aleo fequlree certiflcations to the elecEronlc Eervice provider Èp idengify Ëhe
speclfle provla{ona of FrSÀ that alLow for an exceptlon to provldl-ng a court oider and
cãrtifles thaÈ, t,he sÈaEuEory requiremenEE of Èhat provieion have been rne!,
5) (B) Stay pending appeal, allows tbe governmen! to move f,or a
stsay of an order of the FfËC pendlng appeal (p, 27 11ne.6-l'
6) . (il) Limitetion on Use of rnformatlon etrengEhens the
reetrictiong g¡r use and diseeminatíon of, acguired communicatLone.
7) Strlking the dealgr¡ratlon of Ehe DePuty FBr Dlrector for
cerEificaÈ{ons
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AMENDMENT NO, Calendar No.

Purpose; To improve title I.

IN TIIE SENATE OF TIm UNITED STATES-I1Oùh Cong., 1st Sese.

s.2248

To amend the Foreign Intelligence Surveillance ¿A.ct of 1978,
to modernize and streamline the provisions of that Act,
and for other purposes.

Referred to the Committee on and
ordered to be printed

Ordered to lie on the table and to be printed

AntnNpupNt intended to be proposed by Mr. Irn¡¡rv

Viz:

I On page 2, strike line 7 and aII that follows through

2 page 43, line 13, and insert the following:

3 s¡c, 101, TARGETING TIIE COMMI,IqICATIONS OF CERTAIN

4 PERSONS OUTSIDE THE I]NITED STATES.

5 (a) I¡¡ Gu¡upzu¡,.-The Foreign Intelligence Surveil-

6 lanee Act of 1978 (50 U.S.C. 1801 et seq.) is amended-

7 (1) by striking title VII; and

I (2) by adding after title VI the following new

9 title:
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6'TITLE VII-ADDITIONAL PROCE.
DURES FOR TAR'GETING COM-
MUNICATIONS OF CERTAIN
PERSONS OUTSIDE THE
UNITED STATES

"SEC. ?OI. DET'INMIONS.

"In thís title:

"(1) I¡¡ ou¡¡nnll,,-The terms 'agent of a for-

eign power', .'Attorney General', 'contents', 'elec-

tronic surveillance','foreign intelligence informa-

tiont, tforeign power', 'minimization procedures',

'person', 'United States', and rUnited States person'

shall have the meanings given such terms in section

101.

"(2) A¡oIuoNArJ DEFrNIlroNS.-

"(Å) Co¡rannssloN¿t INTETTTJIGENcE coM-

MITtEEs.-The term'congressionai intelligence

committeest ¡sg¿¡g-

''(Ð the Select C<¡mmittee ou Intel-

ligence of the Senate; and

''(ii) the Permanent Select Committee

on Intelligence of the House of Represent-

atives.

"(B) Ilonurçw INTEIJTJeENcE SURVEIL/-

IJANCE COURT; COUIiT.-The terms 'Foreign In-

I

1
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3

telligence Surveillance Court' and 'Court' mean

the court established by section 103(a),

"(C) IÌonnroN INTEIiJTGENcE suRVErrJ-

LÁNCE COUIIT OI'' REVIEW; COïIRT OF RE-

\rrpw,-The terms rForêign Intelligence Surveil-

Iance Court of Review' and 'Court of Review'

meari the court established by section 103(b),

"(D) EmcrnoNrc coMMUNrcÀTroN snnv-

ICE PROVIDER.-The term 'electronie conrmu-

nication service provider' means-

"(i) a telecommunications carrier, as

that term is defined in section 3 of the

Communications Act of L934 (47 U.S.C.

1ã3);

"(ü) a provider of electronic commu-

nications service, as that term is d.efined in

section 2510 of title 18, United States

Code;

"(üi) a provider of a remote com-

puting service, as that term is defined in

section 2711 of title 18, United States

Code;

"(iv) any other communication service

provider who has access to wire or elec-

tronic communications either as such com-

I

¿
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1. munications are transmitted or as such

2 communications are stored; or

3 "(v) an offieer, employee, or agent of

4' an entity d.escribetl in clause (Ð, (iÐ, (iii),

5 or (iv),

6 "(E) Er,nn¿nwt oF THE TNTEITI¡GENCE

7 coMMUNITY.-The term 'element of the intel"

8 ligence community' means an element of the in-

9 telligence co¡nmunity specified in or designated

10 under section 3(a) of the National Security Act

11 of L947 (50 U.S,C. a01a(a)).

12 .,gr;C, 7o2, PROCEDT'AES FOR ACQTIIRING TIÍE COMMU.

13 NlcATroNs oF cEBTATN PERsoNs oursrDr

14 THE LrNrrDD srATEs,

15 "(a) AuuroRlz¿TloN.-Notwitlstancling any other

16 provision of law, inciucling title I, the Attorney General

L7 and the Director of Nation¿l InteÌìiþence may authoriz,e

l8 jointly, for periods of up to l year, the targeting of per'

19 sons reasonably believed. to be located outside the Unitecl

20 States !o acquire foreign intelligence information.

T "(b) tr-¡nvrrrerroNs.-An acquisition authorized under

22 subsection (a)-

23 "(1) may not intentionally target any person

24 hnown at the time of acquisition to be located in the

25 United States;
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"(2) may not intentionally target & person rea-

sonably believed to be outside the United States if

the purpose of such acquisition is to target for sur-

veillance a particular, known person reasonably be-

lieved to be in the United States, except in accord-

ance with title I; and

"(3) shall be conducted in a manner consistent

with the fourth amendment to the Constitution of

the United States.

"(e) U¡rrrpo St¿.rps PnnsoNs L¡oc¡.tpp Outslus

THE UNITED STA.TES.-

"(1) AcqursITIoN INSIDD TI{E uNITED sr-6.'fps

OF UNITED STÄTES PER,SONS OUTSIDE THE UNITED

srATES.-An acquisition authorized. by subsection

(a) that occurs inside the United States may not

target a United States person except in accordance

with the provisions of title I.

"(2) Aceursrrrox oursrDn THE uNITED

STATES OF. UNITED STá.TES PER,SONS OUTSIDD THE

ut.trTED srÄTEs.-Al acquisition by an electronic,

mechanical, or other surveillance device outside the

United States may not intentionally target a United

States person reasonably believed to be outsiile the

United States to acquire the contents of a wire or

radio communication sent by or intended to be re-

1
I

2

4

5

6

7

I
I

10

il
t2

l3

T4

r5

l6

L7

l8

l9

20

2l

22

23

24

25



O r\IIEN\HEN0? I$ 9.:cnl

t

2

4

5

6

7

8

9'

10

1l

T2

13

L4

l5

I6

T7

l8

l9

20

2T

22

23

24

6

ceived by that United States person under cir-

cumstances in which a person has a reasonable ex-

pectation of privacy and a warrant would be re-

quired for law enforcement purposes if the technique

were used inside the United States unless-

"(A) the Attorney General submits an ap-

plication to the Foreign Intelligence Surveil-

Iance Court that ínchdes a statement of the

facts and circumstances relied upon by the ap-

plicant to justiff the Attorney General's belief

that the target of the acquisition is a foreign

power or &n agent of a foreígn power;

"(B) the Foreign Intelligence Surveillance

Court--

"(i) finds on the basis of the facts

submitted by the applicant there is prob-

able cause to believe that the target of the

acquisition is a foreign power or an agent

of a foreign power; and

"(ü) issues B, determination as re'

quested or as modified approving the tar-

geting of that United States person;

"(C) the ,{ttorney General has established

minimization procedu4es for such acquisition

i.
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7

that meet the d.efinition of minimiz,ation Droce-

d.ures under section 101(h); and

"(D) the li'oreign Intelligenee Surveillance

Court has determined that the minimization

procedures applicable to dissemination of infor-

mation obtained through sueh acquisition meet

the requirements of the definition of minimiza-

tion procedures under sêction 101(h) relating to

the dissemination of information,

" (3) EruuncENGY PRocEDURES.-

"(A) IN GoNnnAl,-Notwithstanding para-

graph (2), and in accordance with the require-

ments of this paragra¡rh, the Attorney General

may authorize the emergency employment of an

acquisition under paragraph (2) if the Attorney

General-

"(i) reasonably determines that-

"(I) an emergency situation ex-

ists with respect to the employment of

that acquisition before a deterrnina.

tion of probable ca,use to believe that

the target of the electronic surveil-

lance is a foreign power or an agent

of a foreign power can with due dili-

gence be obtained; and
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"(II) the factual basis for

issuance of a determination under

paragraph (2) to approve such an ac-

quisition exists; and

"(ü) informs a judge of the F oreign

Intelligence Surveillance Court at the time

of the authorization of the emergency em-

ployment of an acquisition under para-

graph (2) that the decision has been made

to employ an emergency acquisition,

"(B) ApplrctrtoN.-As soon as prac-

ticable, but not more than 72 hours after the

authorization of the emergency employment of

an acquisition under paragraph (2), the A,ttor-

ney General shall submit to the judge informed

under subparagraph (A)(ii) an application in

¿ccordance with this subsection.

"(C) Mr¡¡rurzarloN.-If the Attorney

General authorizes the emergency employment

of an acquisition und.er paragraph (2), the At-

torney Genera.l shall require that the minimiza-

tion proiedures required by this section for the

issuance of a judicial order be followed..

"(D) TnnuINATroN.-In the absence of a

judicial d,etermination finding such probable

1

)
a
J
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I
cause finding probable cause to beìieve that the

target of the electronic surveilla¡ce is a foreign

power or an agent of a foreign power, the ac-

quisition shall terminate when the information

sought is obtained, when ühe applieation for a

determination is denied, or after the expiration

of. 72 hours f'rom the time of authorization by

the Attorney General, whichever is earliest.

"(E) UsB oF rNFoRMATroN,-

"(i) IN GENEr{Âl.-Except as pro-

viiled in clause (ii), if an applieation de-
' 

scribed in subparagraph (B) is denied, or

in any other case where the emergency. em-

ployment of an acquisition under para-

graph (2) is terminated and no judicial de-

termiuation finding probable cause to be-

lieve that the target of the electronic sur-

veillance is a foreign power or an agent of

a foreign power is issued, no information

obtainecl or evidence derived from sueh ac-

quisition shall be received in evidence or

otherwise disclosed in any trial, hearing, or

other proceeding in or before any court,

grand iury, department, office, egency,

. regulatory body, legislative committee, or

I

2

J

4

5

6

nI

8

9

10

11

T2

13

t4
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I other authority of the United. States, B.

2 State, or political subdivision thereof, and

3 no information concerning any United

4 States person acquired from such acquisi-

5 tion shall subsequently be used or disclosecl

6 in eny other manner by Federal officers or

7 employees wthout the consent of such

8 United States pqrson.

9 "(ii) ExcpprroN,-Information de-

10 scribed in clause (i) may be disclosed with

the approval of the Attorney General if the

information indicates a threat of de¿th or

serioue bodiþ harm to eny person.

"(F) Rpvtow oF DENIÄIrs.-The denial of

1l

t2

13

t4

15 an application desøibed in subparagraph (B)

16 may be reviewed as provided in section 103,

l7 "(4) PnocnDuR"us.-

l8 "(A) Sueù[rr¡r, To noRErGN INTEL-

lg T,IGENoE SURVEIIJIANcE counT.-Not later

20 than 30 days after the date of the enactment of

2l this title, the Attorney General shall submit to

22 the Foreign Intelligence Surveillance Court the

23 procedures to be utilized in determining wheth-

24 er a, target reasonably believecl to be outside the

25 United States is a United States person.
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L1

"(B) "AppRov¡l, BY FoREIGN INTEIT-

ITIGENCE SURVEIITI¿ANCE COUIì,T.-The proce-

dures submitted under subparagraph (A) shall

be utilized as described in that subparagraph

only upon tho approval of the Foreign Intei-

ligence Surveillance Court.

"(C) Uur,rzluol¡ IN TAJtcIETINc+.-Any

targeting of persons authorized by subsection

(a) shall utilize the procedures subrnittecl under

subparagraph (A) a,s approved by the Foreign

Intelligence Surveillance Court under subpara'

graph (B).

"(5) Tn¿¡lsrnon PRocEDURÐs coNCEnllrNG

TI-IE TARGETING OF UNITED STÁ'TES PEI{,SONS OVER,'

suas,-Any authorization in effect on the effective

date of this section pursuant to section 2.5 of' Exec-

utive Order 12333 to intentionally target a Unitetl

States person reasonably believed to be located out-

siile the'United States, to acquire the contents .of a

wire.or radio communieation sent by or intended to

be receiveil by that United States person' shall re'

main in effect, and shall constitute a sufficient basis

for conducting such acquisition of a United States

person located. outside the United States, until the
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date that authorization expires or 90 days afber the

effective date of this section, whichever is earlier.

"(d) Co¡roucr oF AceutsruoN.-.4¡r acquisition au-

thorized under subsection (a) may be conductecl ouþ in

accordance with-

"(1) a certification made by the Attorney Gen-

eral and the Director of National Intelligence pursu-

¿nt to subsection (g); and

"(2) the targeting and minimization procedures

required pursuant to subsections (e) antl (f),

" (e) TeneurING PRo'cEDUREs.-

"(1) RnQuITIEMENT To ADoPT.-The Attorney

General, in consultation with the Director of Na-

tional Intelligence, shail adopt targeting procedures

that are reasonably designed to ensure that any ac-

quisition authorized und.er subsection (a) is limited

to targeting persons reasonably belíeved to be Io-

cated outside the United States.

"(2) Jrrorcrer, REvIEtv._.The procedures re'

ferued to in paragraph (1) shall be subject to judicial

review pursuant to subsection (i).

" (f) M¡¡nmrzarloN Pnocppun¡s.-

"(1) RnQurnnuENT To ADoPl.-The Attorney

General, in consultation with the Director of Na-

tional Intelligence, shall adopt, consistent with the
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101(h), minimization proee-

authorized. under s.ubsection

13

requirements of section

oures lor acqulslf,lons

(a).

"(2) Juorcrnr, rlnunrv,-The minimization

procedures required by this subsection shall be sub-

ject to judicial review pursuant to subsection (i).

"(g) CnntrFICATroN,-

"(1) IN cENErùAr,.-

"(A) RnqUIRDMENT,-Subjeet to subpara-

graph (B), prior to the initiation of an acquisi

tion authorized under subsection (a), the Attor-

ney General and the Director of Nationa^l Intel-

ligence shall provide, under oath, a written cer-

tifreation, as described in this subsection.

"(B) ExcnruoN,-If the Attorney Gen-

eral and the Director of National Intelligenee

determine that immediate action by the Govern-

ment is required' and time does not permit the

preparation of a cêrtification under this sub-

section prior to the initiation of an acquisition,

the Attorney General anil the Director of Na-

tional Intelligence shall prepare such certifi-

cation, including such determination, as soon a,s

possible but in no event rnore than 168 hours

after such d.etermination is made.
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"(2) RnqurrurnroNTs.-A eertification made

under this subseetion shall-
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"(A) attest that -
'"(i) there are reasonable procedures

in plaee for determining that the aequisi-

tion authorized under subsection (a) is tar-

geted at persons reasonably believed to be

located outside the United States and. that

such procedures have been approved by, or

will promptly be submitted for approval by,

the X''oreign Intelligence Surveillance Court

pursuant to subsection (i);

"(ü) the procedures referred to in

clause (i) are consistent with the require-

ments of the fourth amendment to the

Constitution of the United States and do

not permit the intentional targeting of any

person who is known at the time of acqu!

sition to be located in the United States;

"(üi) a signiffcant purpose of the ac-

quisition is to obtain foreígn intelligence

information;

"(iv) the minimization procedures to

be used with respeet to such acquisition-
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"(I) meet the definition of mini-

mization procedures under section

101(h); and

"(II) have been approvecl by, or

will p.romptly be submitted for ap-

proval by, the Foreign Intelligence

Surveillance Court pursuant to sub-

section (i); and

"(v) the acquisition involves obtaining

the foreign intelligence information from or

with the assistance of an electronic eom-

munication service provider; and

"(B) be supported, .as appropriate, by the

affidavit of any appropriate official in the area

of national security who is-
"(i) appointed by the Presiclent, by

anil with the consent of the Senate; or

"(ü) the head of any element of the

intelligence community.

"(3) I-rllvnru.TION.-A certification made under

this subsection is not required to identiSr the specific

facilities, places, premises, or property at which the

acquisition authorized under subsection (a) will be

directed o, corrdotæd,
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"(4) SunvussroN To rr{n counr,-The Attor:

ney General shall transmit a copy of a certification

made under this subsection, and any supporting affi,

davit, under seal to the Foreign Intellþnce Surveil-

lance Court as soon as possible, but in no event

rnore than 5 days after such sertifïcation is made.

Such certification shall be maintained under securþ

measures adopted by the Chief Justice of the United

States and the Attorney General, in consultation

with the Director of National Intelligence.

"(5) Rnvtnw-The certification required by

this subsection shall be subject to judicial review

pursuant to subsection (i).

"(h) Drnncrrvns,-

"(1) AuuroRlTy.-With respect to an acquisi-

tion authorized under subsection (a), the Attorney

General and the Director of National Intelligence

may direct, in r,witing, ân electronic communication

service provider to-
"(A) immediately provide the Government

with all information, facilities, or assistance

necessary to accomplish the acquisition in a

manner that will proteet the secreey of the ac-

quisition and produce a minimum of inter-

ference with the services that such electronic
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is providing to

L7

communication service provider

the target; and

"(B) maintain under security procedures

approved by the Attorney General and the Di-

rector of National Intelligence any records con-

cerning the acquisition or the aid furnished that

such electronic communication service provider

wishes to maintain.

"(2) ComrENSATroN.-The Government shall

compensate, at the prevailing rate, an electronic

communication service provider for providing infor-

mation, faeilities, or assistance pursu&nt to para-

graph (1).

"(3) Rprrn¡so FrìoM lJtaBrlrlTy.-Notwith-

standing any other la,w, no cause of action shatl lie

in any court against any electronic communication

seryice provider for providing riny information, facili-

ties, or assistance in accordance with a directive

issued pursuant to paragraph (1).

" (4) CHAÌ,ITENeING Or,' DIIì,ECTrroS,-

"(A) Au'i'uOn¡ry TO CrrÄrirENeE,-A¡

electronic communication sewice provider re-

ceiving a directive issued. pursuant to paragraph

(1) may challenge the directive by filing a peti-
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tion with the Foreign Intelligence Surveillance

Court.

"(B) ASSTGNMENT,-TLe presiding judge

of the Court shall assign the petition fileil

under subparagraph (A) to 1 of the jud.ges serv-

ing in the pool established by section 103(e)(1)

not later than 24 hours affer the filing of the

petition,

"(C) S'r¿rvoAnDS r'on nEVIEw.-A judge

considering a petition to modifu or set aside a

directive may grant such petition only if the

judge finds that the directive does not meet the

requirements of this seetion or is otherwise un-

tawfrrl. If the judge does not modiff or set àside

the directive, the judge shall immediately affirm

such directive, and order the recipient to com-

ply with the directive. The judge shall proüde

a written statement for the record of the rea-

sons for a cletermination under this paragraph,

"(D) Cor.lrrNUED ETFECT,-Any directive

not explicitly rnodified or set aside under this

paragraph shall remain in full effeet.

"(5) ENponcEMENT oF Drnucrnrns,-

"(A) Onnun To coMpEL.-Ix the case of

a failure to comply with a d.irective issued pur-
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suant to paragraph (1), the Attorney General

mey file a petition for an order to compel com-

pliance with the directive with the Foreign In-

telligence Surveillance Court.
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"(B) AsstGNMENt,-The presiding judge

of the Court shall assign a petition filed under

subpâragraph (A) to L of the jud.ges serving in

the pool established by section 103(e)(1) not

later thah 24 hours after the filing of the peti-

'tion,

"(C) Sr¿¡ro¿¡¡rs FoR nEvrEw.-A judge

consitlering a petition shall issue an order re-

quiring the eleetronic communical,ion seryice

provider to comply with the directive if the

judge finds that the directive was issued in ac-

cordance with paragraph (1), meets 1,he require-

rnents of this section, and is otherwise lawful.

The judge shaJl provide n written statement for

the record of the reasons for a determination

under this paragraph,

"(D) Coxtnupr oF counr,-Failure to

obey an order of the Court issued under this

paragraph may be punished by the Court as

contempt of eourt.
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. "(E) Pnocoss.-Any process under this

paragraph may be served in any judicial district

in which the electronic communication sêrvice

provider may be found.

"(6) Arrner,.-

"(A) A-ppp¿¡, To rHE couRT or' RD-

vIEw.-The Government or an electronie com-

munication seryice provider receiving a direetive

issued pursuant to paragraph (1) rnay file a pe-

tition wÍth the X'oreign Intelligence Surveillance

Court of Review for review of the decision

issued purzuant to paragraph (4) or (5) not

later than 7 days after the issuance of such de-

cision. The Courb of Review shall have jurisdic-

tion to consider such a petition and shall pro-

vid.e a written statement for the record of the

reasons for a decision under this paragraph.

"(B) Cpnrron¿nt ro TrrE srrpRÐME

COUnT.-:-The Government or ¿n electronic com-

munication service provitler receiving a directive

issued pursuant to paragraph (1) may file a pe-

tition for a writ of certiorari for review of the

decision of the Court of Review issued under

subparagraph (A). The record for such review

shall be transmitted under seal to the Supreme
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Court of the United States, which shall have ju-

risdiction to review sush decision.

" (i) JuorcrAr, IùEVrEw.-

"(1) IN GENERÁr,,-

"(A) Rpvruw BY THE FoREIGN INTEIT-

IJIGENCE SURVEILTI,^ANCE COUßT,-The X'oreign

Intelligence Sun¡eillance Court shall have juris-

diction to review any cêrtification required by

subsection (d) or targeting and minimization

procedures adopted pursuant to subseetions (e)

and (f).

"(B) SusMrssroN ro rrrn counr.-The

Attorney General shail submit to the Court any

such eertification or procedure, or amendment

thereto, not later than 5 d.ays after making or

amending the eertifieation or adopting or

amending the procedures.

"(2) ContrFIcÀTIoNS.-The Court shall review

a certification provided under subsection (g) to de-

termine whether the certification contains all the re-

quired elements,

"(3) Tencorrrue pRocEDtrREs,-The Court

shall review the targeting procedures required by

subsection (e) to assess whether the procedures are

reasonably designed to ensure that the acquisition
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I authorized under subsection (a) is limited to the tar-

2 geting of persons reasonably believed to be located

3 outside the United States.

4 "(4) Mrmnz¡.TroN pnocEDURES.-The Court

5 shall review the minimization procedures required by

6 subsection .(f) to âssess whether such procedures

7 meet the definition of minimization procedures

8 under section 101(h).

g (i(5) Onnnns.-

t0 "(A) ArrnovÁrJ,-If the Court finds that

1l a certification required by subseation (g) con-

12 tains all of the required elements and that the

13 targeting and minimization procedures required

14 by subsections (e) and (f) are consistent with

15 the requirements of those subsections and with

16 the fourth amendment to the Constitution of

17 the. United States, the Court, shall enter an

l8 order approving the eontinued use of the proce-

lg duies for the acquisition authorized uncler sub-

20 section (a).

2l 'r(B) ConnæcrroN oF DEFrcrENcrES.-

22 "(i) IN cENERAL.-If the Court finds

23 that a certification required by subsection

24 (g) does not contain all of the required ele-

25 ments, or that the procedures required by
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subsections (e) and (f) are not consistent

with the requirements of those subsections

or the fourth amendment to the Constitu-

tion of the United States, the Court shall

issue an order directing the Government

to, at the Government's election and. to the

extent required by the Court's order-

"(I) correct any deficiency identi-

fied by the Court's order not later

than 30 clays after the date the Court

issues the ord.er; or

" (II) cease the acquisition au-

thorized under subsection (a).

"(ü) LrnrmATIoN oN usn oF rNr¡oR-

MATION._

"(I) IN GENErdaL.-Except as

provided in srrbclause (II), no infor-

mation obtained or evidence derived

from such acquisition shall be received

in evicleuce or otherwise clisclosed in

any trial, hearing, or other proceeding

in or before any court, grand jury, de-

partment, office, a"gency, regulatory

. body, legislative committee, or other

authority of the United States, a
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State, or political subdivision thereof,

and no information concerning any

United States person acquired from

such acquisition shall subsequently be

used or disclosed in any other manner

by Federal officers or employees with-

out the eonsent of sueh person, except

with the approval of the Attorney

General if the information ir¡dicntes a

threat of death or serious bodily harm

to any person.

"(II) Excprtrox.-If the Gov-

ernment corrects any deficiency iden-

tified by the Court's order under

clause (i) and such corrected certifi-

cation or procedure is substantially

similar to the certificatÍon or proee-

dure rejected by the Court, the Court

may permit the use or diselosure of

information acquired before the date

of the correction pursuant to such

minimizatiou procedures as the Court

shall establish for purposes of this

clause.
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"(C) RBeurnmuENT Fori lvr,rrrnN sr.A.TE-

ÙtENT.-In support of its orders under this sub-

section, the Court shall provid.e, simultaneously

with the orders, for the record a written state-

ment of its reasons,

"(6) Aennar,.-

"(A) Appnn ro rHE couRT or. RE-

VIE\M.-The Government may appeal any ord.er

under this section to the l{oreign Intelligence

Surveillance Court of Review, which shall have

jurisdiction to review such order. Itor any deci-

sion affirming, reversing, or modi$ring an order

of the Foreign Intelligence Surveillance Court,

the Court of Review shall provide for the record

a written statemont of its reasons.

"(B) Srev rENDTNG AppEAr.-The Gov-

ernment mây move for a stay of any order of

the Itoreign Intelligence Surveillance Court

under paragraph (5XBXi) pendiirg review by

the Court en banc or pending appeal to the

Foreign fntelligence Surveillance Court of Re-

view.

"(C) Conrronenr ro rHE supnEME

count.-The Government may file a petition

for a writ of certiorari for review of a decision
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of the Court of Review issued under subparâ-

graph (Ä). The record for such revieril shall be

transmitted under seal to the Supreme Court of

the United States, which shall have jurisdiction

' to review such decision.

"(7) Col¡pr,r¡lrcp REVrE\ry.-The Court may

review and assess compliance with the minimization

proced.ures submitted to the Court pursuant to sub-

sections (c) and (f) bV reviewing the semiannual as-

sessments submitted by the Attorney Gener¿l and

the Director of Nation¿l Intelligence pursuant to

subsection (l)(1) with respect to compliance with

minimization procedures, In conducting a reviÊw

under this paragraph, the Court may, to the extent

necessary, require the Government'to provid.e addi-

tional information regarding the acquisition, reten-

tion, or dissemination of information concerning

United States persons during the eourse of an acqui-

sition authorized under subsection (a),

"fi) Jrr¡rclÄIr PnocnnDrNes.-Judieial proceedings

under this section shall be conducted as e>,peditiously as

possible.

"(k) MarwtENANcE oF B,EcoRDS.-

"(1) St¡rvoen¡S.-A record of a proceeding

under this section, including petitions .filed., orders
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granted, ând statements of reasons for deeision,

shall be maintained under security measures aclopted

by the Chief Justice of the United States, in con-

sultation with the Attorney General and. the Director

of Nationai Intelligence.

"(2) Frlrxc ÁND REVrE\4/.-All petitions under

this section shall be filed under seal, In any pro-

ceedings under this section, the court shall, upon re-

quest of ihe Government, revierv ex parte and in

camera any Government submission, or portions of

a submission, which may include classified informa-

tion.

"(3) RntulrrroN oF riECoRDS.-A directive

made or an order granted under this section shall be

retained for a period of not less th¿n 10 years from

the date on which such direetive or such order is

made.

"(l) Ovnnsror{T.-

"(1) Snurum.ruar-, ASSEsSMENT.-NoI less fre-

quently than once every 6 months, the Attorney

General and Director of National Intelligence shall

a.ssess eompliance with the targeting and minimiza-

tion procedures required by subsections (c), (e), and

(f) and shall submit each such assessment to-
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Foreign Intelligence Surveillance"(A) the

Court; and

"(B) the congressional intelligence commit-

tees.

"(2) Aop¡ugv ASSESSMENT.-The Inspectors

General of the Department of Justice and of any

element of the intelligence community authorized to

acquire foreign intelligence information under sub-

section (a)-

"(A) are authorized to review the compli¡

ance of their agengy or element with the tar-

geúing and minimization procedures required by

subseetions (c), (e), and (f);

"(B) with respect to acquisitions author-

ized under subsection (a), shall review the num-

ber of disseminated intelligence reports con-

taining a reference to a United States person

identity and the number of Urrited States per-

son identities subsequently disseminated by the

element concernéd in response to requests for

identities that were not referred to by name or

title in the original reporting;

"(C) $'ith respeet to acquisitions author-

ized under subsection (a), shall review the num-

ber of targets that were later determined to be.
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located in the United States and the number of

persons located in the United States whose

communications were revie\4/ed; and

"(D),shall provide each such review to-
'(i) the Attorney General;

'(ii) the Director of National Intel-

ligence; and

"(iii) the congressional intelligence

committees.

"(3 ) Awt lulrJ rl,EYrEw.-

"(A) Il,peurnnusNr ro coNDUCT.---The

head of an element of the intelligence commu-

nity conducting an acquisition authorized under

subsection (a) shall direct the element to con-

duct an annual review- to determine whether

there is rea.son to believe that foreign intel-

ligence information has been or will be obtained

from the acquisition. The annual review shall

provide, with respect to such acquisitions au-

thorized under subsection (a)-

"(i) an accounting of the number of

disseminated intelìigence reports con-

taining a reference to a United States. per-

son identity;
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"(ii) an accounting of the number of

United States person identities subse-

quently disseminated by that element in re-

sponse to requests for identities that were

not referred to by name or title in the

original reporting; and

"(iii) the number of targets that were

later determined to be located in the

United States and the number of persons

located in the United States whose cornmu-

nications were reviewed.

"(B) Usp on' nEVIEW.-The head of each

element of the intelligence community that con-

ducts an annual review under.subparagraph (A)

shall use eaeh such review to evaluate the ade-

quecy of the minimization procedures utilized

by such element or the application of the mini-

mization proeedures to a partieular acquisition

authorized und.er subsection (a).

"(C) PnovrsloN oF REvIDw ro FonErGN

INTELITCIENCE SURVEIIJLANCE COUR,T,-ThE

head of eaeh element of the intelligence commu-

nity that conducts an annual review under sub-

paragraph (Ä) shall prwide such review to the

Foreign Intelligence Surreillance Court.
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"(4) RupoRTS To coNGnESs.-

"(A) SpmTeNNUAL REporìT,-Not less fre-

quently than oncê every 6 months, the Attorney

General shall fully inform, in a manner con-

sistent with national security, the congressional

intelligence committees, the Committee on the

Judiciary of the Senate, and the Comrnittee on

the Judicia^ry of the House of Representatives,

concerning the implementation of this Act.

"(B) CorqtDNT.-Each report made under

subparagraph (.4.) shall include-

"(i) ehy certifications marle under

subsection (g) during the reporting period;

"(ii) any directÍves issued under sub-

section (h) during the reporting period;

"(iii) the judÍcial.review during the re-

poríing period of any such certifications

and targeting and minimization proeedures

utilized with respect to such acquisitiòn,

including a copy of any order or pleading

in connection with such review that con-

tains a significant legal interpretatiou of

the provisions of this Act;
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t'(iv) any actions taken to chqllenge or

enforqe a directive under paragraphs (4) or

(5) of subsections (h);

"(v) any compliance reviews con-

ducted by the Department of Justice 0r

the Office of the Direotor of National In-

telligence of acquisitions authorizecl und.er

subsection (a);

"(vi) a description of any incidents of

noncornpliance with a directive iszued by

the Attorney General and the Director of

National Intelligence under subsection (h),

including-

"(I) incid.ents of noncompliance

by an element of the intelligence com-

munity with procedures aclopted pur-

suant to subsections (c), (e), and (f);

and

'((II) incidents of noneomplianee

by a specified person to whom the At-

torney General and Director of Na-

tional Intelligence issued a directive

under subsection (h);

"(vii) any procedures implementing

this section; and
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I "(viii) any annual review condueted

2 pursuant to paragraph (3).

3 "spc. z0g. usp oF rI\rFoRrvIATfoN AceurRED rNDER sEC-

4 TIoN zoz.

5 "Information aequired. from an acquisition conducted

6 under section 702 shall be deemed to be information ac-

7 quired from an electronic surveillance pursuant to title I
I for purposes of section 106, except for the purposes of

9 subsection fi) of such section,".

l0 (b) T¡sLp oF CoNrENrs.-The table of contents irr

I I the first section of the Foreign Intelligence Surveillance

12 Act of 1978 (50 U.S.C. 1801 et seq.) is arnended-

13 (1) by striking the item relating to title VII;

14 (2) by strihing the item relating to section 701;

15 and

16 (3) bV adding at the end the following:

' "TIT[,8 VII*Á-DDITIONAIJ PROCEDURSS F OB TAÏGDTING COMMU.
NIC.ATIONS O¡' CEN,TJ.IN PERSONS OUTSIDE THE UNITED
ST.ATES

"Sec, ?01. Defrnitions.

"Sec. 702, Pl'ocedur,es for. acquÍrhrg the comrnunicafions of certaiu persons ouù-
eid6 the Unit¿d States.

"Sec, ?03, Use of information aoquiretl under section ?02.",

17 (c) SuNsot.-

18 (1) I¡t cENERAIT.-Except as provicled in para-

19 graph (2), the amend.ments made by zubsections

20 (a)(2) and (b) shall eease to have effect on Decem-

2I ber 31, 2013.
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| (Z) Co¡mr¡rurvç Apprici,Brriry.-Section

2 702(hXB) of the Foreign Intelligence Surveillance

3 Act of 1978 (as amended by subsection (a)) shall re-

4 main in effect with respect to any ilirective issued

5 pursuant to section ?02(h) of that Act (as so

6 amended) during the period such directive was in ef-

7 fect. The use of information acquired by an aequisi-

8 tion conducted. under section 702 of. ihat Äct (as so

9 amended) shall continue to be governed by the provi-

t0 sions of section 703 of that Act (as so amended),

1l s¡c. r0z. srATEMErfr oF ExcLUsrvE MEANs By rryHIcH

T2 ELEcTRoNtc sIIR\IEILI,ANcE AND II'¡TERcEP.

13 TroN oF cERTATN coMMuNrcATroNS lrAyBE

14 coNDUcrED.

15 (a) Sr¿r'p¡,rENT oF Excr,usryn Mpexs.-Title I of

16 the l{oreigu Intelligence Surveillance Act of 1978 (50

I7 U.S.C. 1801 et seq.) is arhended by adding at the end

18 the following ne\4¡ section:

19 "STATEMENT oF EXCTJUSIVE MEANS By tvHIcH Errnc-

20 TRoNIC sunvgrrirÁ-t.Icp AND INTEB,cEprroN o¡' cER-

21 TAIN coMMUNrcÄTroNS MAy BD coNDUcrED

22 "SEc. 112, (a) This Act shall be the exclusive meâns

23 for targeting the communications or communications in-

24 formation of United States persons for foreign intelligence

25 purposes, whether sueh persons are inside the United

26 States or outside the United States.
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"(b) Chapters 119 and 121 of title 18, Uniteil St¿tes

Code, and this Act shall be the exclusive means by which

electronic surveillance and the interception of domestic

wire, ora,l, 'or electronic communieations may be con-

ducted.

"(c) Subsections (a) and (b) shall apply unless spe-

eific statutory authorization for electronic suryeillance,

other than as an amendment to this Act, is enacted. Such

specific statutory authorization shall be the only exception

to subsection (a) and (b).",

(b ) CownoriMrNc Aunwon¿pNrs.-

(1) IN eENEB¿.Ir.-Section 2511(2)(a) of title

18, United States Code, is amended by adding at

the end the followingr

"(iii) A eertifïcation under subparagraph (ii)(B) for

assistance to obtain foreign intelligence information shall

identifo the specific provision of the Iroreign Intelligence

Surveillance Aet of 1978 (50 U.S.C, 1801 et seq.) that

provides an exception from provicling a court order, and

shall certiff that the statutory requirements of such provi-

sion h¿ve been met."

(2) T¿¡lB oF coNTENTS.-The table of con-

tents in the first section of the l{oreign Intelligeuce

Surveillance Act of 1978 (50 U.S,C, 1801 et seq.)
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is amended by adding afier the item relating t0 see-

tion 111, the following;

"Sec. 112, Statenrent of exelusive mea.ns by which electronic sulveilìance antl
irrterce¡rtion of certain communicatislrs rnay be colrducted.".

SEC. 103. SI.IBII{ITTAL TO CONGRESS OT' CERTAIN COIIRT

ONDERS UNDER TIIE FOREIGN ITVTEL

LIGENCE STTR\TEILI,ANCE ACT OF 19?8.

(a) INcr.,usIoN oF Cnnr¡rlr.Ononns rN SDMr-AN-

NU.aJ, Rnponts oF ATTorìNEy GENDner,.-Subsection

(a)(5) of section 601 of the Foreign Intelligence Surveil-

lance Act of 1978 (50 U.S.C. 1871) is amencled by strik-

ing "(not including orders)" and inserting (', ord.ers,".

(b) Ruponrs By ArronNoy GpNori¿r, oN CprirArN

Otnnn Onpuns.-such section 601 is further amended

by aclding at the end the following nerv subsection:

"(c) The Attorney General shall subrnit to the com-

rnittees of Congress referred to in subsection (a) a copy

of any decision, order, or opinion issued by the court es-

tablished under section 103(a) or the court of review es-

tablished und.er section 103(b) that includes significant

construction or interpretation of any provision of this Act

not later than 45 days after such decision, order, or opin-

ion i3 issued.",

SEC. 104. APPLICATIONS FOR COURT ORDERS.

Section 104 of the Foreign Inteltigence Surveillance

.A"ct of 1978 (50 U,S.C. 1804) is amended-
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(1) in subsection (a)-
(A) bV striking paragraphs (2) and (11);

(B) by reilesignating paragraphs (3)

through (L0) as paragraphs (2) through (9), re-

spectively;

,(C) in paragraph' (5), as redesignated by

subparagraph (B) of this paragraph, by striking

"detailed";

(D) in paragraph (7), as redesignated by

subparagraph (B) of this paragraph, by striking

"statement of" and inserting "summ&ry state-

ment of";

(E) in paragraph (8), as redesignated by

subparagraph (B) of this paragraph, by adding

t'a,nd" at the endl and

(F) in paragraph (9), as redesignated by

' subparagraph (B) of this paragraph, by striking

r'; and" and inserting a period;

(2) bV striking subseetion (b);

(?) bV redesignating subsections (c) through (e)

as subsections (b) through (d), respectively; and

(4) in paragraph (1)(A) of subsection (d), as re-

designated by paragraph (3) of this subsection, by

striking "or the Dírector of National Intelligence"
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I and inserting "the Director of National Intelligence,

2 or the Director of the Central Intelligence Agency".

3 SNC. 106. ISSUA¡TCE OF AN ORDER,

4 Section 105 of the Foreign Intelligence Surveillance

5 Act of 1978 (50 U.S.C, 1805) is amended-

6 (1) in subseetion (a)-

7 (A) by striking paragraph (1); and

S (B) by redesignating paragraphs (2)

9 through (5) as paragraphs (1) through (4), re-

l0 spectively;

I1 (2) in subsection (b), by striking "(a)(3)" and

12 inserting "(a)(2)";

13 (3) in subseetion (c)(1)-

14 (A) in subparagraph (D), by adding "and"

15 at thè end;

16 (B) in subparagraph (E), by striking ";

17 and" and. inserting a PerÍod; and

l8 (C) by striking subparagraph (F);

L9 (4) by striking subsection (d);

20 (5) bV redesignating subsections (e) through (i)

21 as subsections (d) through (h), respectively;

22 (6) bV amending subseetion (e), as redesignated

. 23 by paragraph (5) of this section, to read as follows:

24 "(e)(1) Notwithstanding any other provision of this

25 title, the Attorney General may authorize the emergency



0:\I{EN\I-IEN07I(5 9. nnl S,Ir.C,

39

I employment of electronic surveillance if the Attorney Gen-

2 eral-

3 "(A) determines that an emergency situation

4 exists with respect to the employment of electronic

5 surveillance to obtain foreign intelligence informa-

6 tion before an order authorizing such surveillance

7 can with clue diligence be obtained;

I "(Bì determines thai the facttral basis for

9 issuance of an order under this title to approve such

l0 elcctronic surveillance exists;

11 "(C) informs, eitJrer personaìly or through a

12 designee, a judge having jurisdiction und'er section

13 103 at the time of such authorization that the deci-

14 sion has been made to employ emergency electronic

15 surveillance; and

16 "(D) makes an application in accordance with

L7 this titte to a judge having jurisdiction under.section

l8 103 as soon as practicable, but not later than 168

19 hours after the Attorney General authorizes such

20 surveiìlance.

2l "(2) If the Attorney General authorizes the emer-

22 gency employment of electronic surveillance under para-

23 graph (1), the Attorney General shall require that the

24 minimization procedures required by this title for the

25 issuanse of a jud.icial order be followecl.
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I "(3) In the absence of a judicial order approving such

2 electronic surveillance, the surveillance shall terminate

3 when the information sought is obtained, when the appli-

4 cation for the order is denied, or after the expiration of

5 168 hours from the'time of authorization by the -Attorney

6 General, whichever is earliest'

7 "(4) A denial of the application made under this sub-

8 section may be reviewed as provided in section 103'

9 "(5) In the event that such application for approval

10 is denied., or in any other case where the electronic surveil-

1l lance' is terminated and no order is issued approving the

12 surveillance, no information obtainecl or evidence derived

13 from such surveillance shall be received in evidence or oth-

L4 erwise disclosed. in any trial, hea,ring, or other proceeding

15 in or before any court, grand jury, department, office,

16 ¿gency, regulatory body, legislative committee, or other

17 authority of the United States, a State, or political sub-

l8 division thereof, and no information concerning any

lg united states person acquired from such surveillance shall

20 subsequently be used or disclosed in any other manner by

2I Fed.eral officers or employees without the consent of such

22 person, except with the approval of the Attorney General

23 if the information indicates a threat of death or serious

24 bodily harm to anY Person'

I
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1 "(6) The Attorney General shall assess compliance

2 with the requirements of paragraph (5)."; and

3 (7) by adiling at the end the following:

4 "(i) In any case in which the Government makes an

5 application to ¿ judge uncler this title to conduct electronia

6 surveillance involving communications and the judge

7 grants such application, upon the request of the applieant,

8 the judge shall also authorize the installation and use of

9 pen registers and trap and trace devices, and. direct the

10 disclosure of the information set forth in section

I I 402(d)(2).'

T2 SEC. 106. USE OF.INFORIvIATION.

13 Subsection (i) of section J06 of the Foreign Intel-

14 ligence Surveillance Äct of 1978 (8 U.S.C. 1806) is

l5 amended by striking "radio eommunieatÍon" and inserting

16 "communication".

17 SEc, 107. AMENDMENTS FOR PHYSICAL SEARCIIES.

18 (a) A¡pr,lc¡.rloNs.-Section 303 of the Foreign In-

19 teìligence Surveillance Act of 1978 (50 U.S.C, 1823) is

20 amended-

2l (1) in subsection (a)-

22 (A) bV striking paragraph (2);

23 (B) by redesignating paragraphs (3)

24 through (9) as paragraphs (2) through (8),. re-

25 spectively;
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I (C) in paragraph (2), as redesignated by

2 subparagraph (B) of this paragraph, by striking

3 "detailed";

(D) in paragraph (3)(C), as redesignated

5 by subparagraph (B) of this paragraph, by in-

6 serting t'or is about to be" before "olvned"; and.

7 (E) in paragraph (6), as redesignated by

8 subparagraph (B) of this paragraph, in the

9 matter preceding subparagraph (A)-
l0 (i) bV striking "Affairs or" and insert-

ing ",{ffairs,"; and

(ii) by striking "Senats-" and insert-

13 ing "Senate, or the Deputy Director of the

14 Federal Bureau of Investigation, if des-

15 ignated by the President as a certifuing of-

16 ficial-"; a,nd

17 (2) in subsection (d)(lXA), by striking "or the

18 Director of National Intelligence" and inserting "the

19 Director of National Intelligenee, or the Director of

20 the Central Intelligence Agency".

2l (b) Ononns.-Section 304 of the Foreign Intel-

22 ligence Surveillance .Act of 1978 (50 U.S.C. 1824) is

23 amended-

24 (1) in subsection (a)-
25 (A) by striking paragraph (1); and
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(B) by redesignating paragraphs (2)

through (5) as paragraphs (1) through (4), re-

spectively; and

(2) by amending subsection (e) io read as fol-

lows:

"(e)(1) Notwithstanding any other provision of this

title, the Attorney General may authorize the emergency

emplo¡'ment of a physical search if tlie Attorney General-

"(4.) determines that an emergency situation

exists with respect to the employment of a physical

search to obtain foreign iutelligence information be-

fore an order authorizing such physical search can

with due diligence be obtaineil;

"(B) determines that the factual basis for

issuance of an ord.er uhder this title to approve such

physical seareh exists;

"(C) informs, either personally or through a

designee, a judge of the Foreign Intelligence Surveil-

l¿nce Court, at the time of such authorization that

the decision has been made to employ an emergency

physical search; and

"(D) makes an application in accordance with

this title to a judge of the n'oreign Intelligence Sur-

veillance Court as soon as practicabie, but not more



0 :\I{E N\I{EN07I(5 Lx¡rl S.IJ.C.

44

than 168 hours after the Attorney General author-

izes such physical sea,rch.

" (2) If the Attorney General authorizes the emer-

geney employment of .a physical search under paragraph

(1), the Attorney Generai shall require that the minimiza-

tion procedures required by this title for the issuance of

a judicial order be followed.

"(3) In the absence of a judicial order approving such

physical search, the physical search shall terminate when

the inforrnation sought is obtained, when the application

for the orcler is denied, or after the e;çiration of 168

hours from the time of authorization by the Attorney Gen-

eral, whíchever is earliest.

"(4) A denial of the application made under this sub-

section may be reviewed as provided in section 103.

"(5)(A) In the event that such application for ap-

proval is denied, or in any other case where the physical

sóarch is terminated and no order is issued approving the

physical search, no information obtained or evidence de-

rived fto.m such physical search shall be received in evi-

dence or otherwise diselosed in any trial, hearing, or other

proceeding in or before any court, grand jury, department,

office, agency, regulatory body, legislative committee, or

other authority of the United States, a State, or political

subdivision thereo! and no information concerning any
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I United States person acquired from such physieal search

2 shall subsequently be used or disclosed in any other man-

3 ner by Federal officers or employees without the consent

4 of such person, except with the approval of the Attorney

5 General if the information indicates a threat of death or

6 serious bodily harm rc any person,

, "(B) The Attorney General shall assess compliance

I with the requirements of subparagraph (A).".

9 (c) Co¡lnonvrNo AMENDMENTS.-The lroreign Intel-

I0 ligence Surveillanoe Act of 1978 (50 U.S.C: 1801 et seq.)

11 is amended-

12 (1) in sêction 30a(a)(4), as redesignated by

13 subsection (b) of this section, by striking

14 "303(a)(?)(E)" and inserting "303(a)(6)(E)"; and

15 (2) in section 305(k)(2), by striking

16 "303(a)(?)" and inserting "S0S(a)(6)".

T7 SEC. IO8, AMENDMEI{ÍTS FOR EMEBGENCY PEN REGTSTERS

18 .AND TRAP AND TR"acE DEvtcEs.

19 Section 403 of the Foreign Intelligenee Surveillance

20 Act of 1978 (50 U.S.C. 1843) is amended-

2l .(1) in subsection (a)(2), by striking "48 hours"

22 and inserting "168 hours"; and

23 (2) in subsection (c)(l)(C), by striking "48

24 hours" and inserting "168 hours".

:

I
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I spc. 10s. FonEIcN IIITELLTGENcE sURVEILLANcE couRT.

2 (a) DssIcNArroN oF JuDcns.-Subsection (a) of

3 section 103 of the Foreign Intelligence Surveillance Act

4 of 1978 (50 U,S.C. 1803) is amended by inserting "at

5 least" before "seven of the United States judicial cir-

6 cuits".

7 (b) Ew B.A,No Aurnon¡ry.-

8 (1) IN op¡rpn¡r,.-Subsection (u) of section

9 103 of the Foreign.Intelligence Surveillance Act of

10 1978, as amended by subsection (a) of this section,

11 is further amended-

(Ä) bV inserting "(1)" after "(a)"; and

(B) by adding at the end the following new

t4 paragraph:

15 "(2)(A) The court established under this subseetion

16 may, 0n its own initiative, or upon the request of the Gov-

I7 ernment in any proceeding or a party under section 501(f)

l8 or paragraph (4) or (5) of section 702(h), Ìrold a hearing

19 or rehearing, en banc, when ordered by a majority of the

20 judges lhat constitute sueh court upon a determination

2l thaù-

22 "(i) en banc consideration is necessary to se-

23 cure or maintain uniformity of the court's decisions;

24 or
' 25 "(ii) the proceeding involves a question of ex-

26 ceptional impor"bance

12

13
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I "(B) Any authority granted by this Act to a judge

2 of the court established under this zubsection may be exer-

3 cised by the court en banc. When exercising sucþ author-

4 ity, the court en banc shall comply with any requirements

5 of this Act on the exercise of such authority.

6 "(C) For purposes of this paragraph, the court en

7 banc shall consist of all judges who constitute the court

I established uuder this subsection.".

I (2) CoNnonMINc AMENDMENTS.-The Foreign

l0 Intelligence Surveillance Act of L978 is further

1l arnended-

12 (A) in subsection (a) of section 103, as

13 amended by this subsection, by inserting "(ex-

14 cept when sitting en banc under paragraph

15 (2))" a,fber "no judge designated under this

16 subsection"; and

17 (B) in section 302(e) (50 U.S,C. 1822(c)),

18 by inserting "(except when sitting en banc)"

lg after "except that no judge",

20 (c) Stev oR MoDrFIcArIoN Duunc AN APPEAL.-

2l Section 103 of the Foreign Intelligence Surveillance Act

22 of 1978 (50 U,S,C. 1803) is amended-

23 (1) by redesignating subsection (f) as sub-

24 section (g); and
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I (2) by inserting after subseetion (e) the fol-

2 lowing new subsection:

3 "(f)(1) A. judge of the court established under sub'

4 section (a), the eourt established under subsection (b) or

5 a judge of that court, or the Supreme Court of the United

6 States or a justice of that court, may, in aecordance with

7 the rules oftheir respective courts, enter a stay of an order

8 or an order modifytng an order of the eourü established

9 under subsection (a) or the sourt established.under sub-

l0 section (b) entered uuder any title of this Aet, while the

I I court established under subsection (a) conducts a rehear-

12 ing, while an appeal is pending to the court established

13 under subsection (b), or while a ¡retition of certiorari is

14 pending in the Supreme Court of the Unitecl Statps, or

15 during the pendency of any review by that court.

16 "(2) The authority described in paragraph (1) shall

17 apply to an order entered under any provision of this

18 Act.".

T9 SEC. 110. TECHNICALAND CONFOBMING AMENDMENTS.

20 Section 103(e) of the I{oreign Intelligenee Surveil-

2l lance Act of 1978 (50 U.S.C. 1803(e)) is amended-

22 (1) in paragraph (1), by striking "1058(h) or

23 501(f)(1)" and inserting "501(f)(1) or 702"; and

24 (2) in paragraph (2), by striking "1058(h) or

25 501(f)(1)" and inserting "501(f)(1) or 702".
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Ahmad, Usman

-:--. Original Messago ----
From; Nielsen, Damion (Judiciary-Rep
Sentr Wed Nov 07 16:34:43 2Co7

Subject: SubstÍtute Amcndment fo¡ fitlo I, 3,2248

Attaohod ís a proposed amdt, for tomo¡rods Sonate Judiciary markup on
FISA.

The attached is a proposed sub¡titute amendment for Title I of 5,2248
that Senator Leahy may offcr at tomonow's markup on bchalf of himsclf
and other Senaüors,

Below ie a sunrmsry of the changos m¿de to Title I by this amendrnent,

Proposed.substitute for Title Iof 5,2248, the Senatc Intels FISA
Amendments Ac¡, of 2007,

Sumnary of changee to Title I of thc SSCI bill:

l) Strikes 701, úic rcdef¡nition ofelcchonic su¡veillanco, and
makos olear, in wh¿t ie now Sec. 702, that FISA grants additional
authority to targot persone outside tho U,S, to acquiro foroign
intelligence iuformation without an individual court order
2) Rovisío¡iB to (c) United SÞtes Pèrsons Löc'atèd Oi¡fiidè üe
United States, amendmeutrcgarding the acquisitiou of U.S. pcrsous

communications whcn those U,S. pe$ons a¡o outeÍde the U,S, .

These rcvisions include: an cmergcncy provision, an cxplicít grant of
FISCjurisdiction, languag€ onsuring the court is only issuing a
probable cause determin¡tíon and approving certain mi¡lmization
procedures, and a Eansition provision.
3) (?) Compliance Review- amendmont sbengthening minimizåtion by.
allowing thc Cou¡t to assess compliancc.
4) Sfrike sectio¡ 102, thc currørf exolueivity provisioq and
replace it wiür a sbonger exclusivity provisicm, a províàion th¡t not
only stet€s that FISA is the exclusive moaÈs by which foreþ
intelligence survoillanoe may be conducted, but also requircs
certificatíons to the çtecEonic service provider to idcntify Úre

specific provisions ofFISÀ that allow for an exception to providing a

court order and ccrtifias thet the statutory roquitemente ofthat
provision have been met.
5) (B) Stay pending 6pPed, allows the goverürnÊnt to move for a
stay ofan order ofthe FISC pendiag appoal þ. 27 line 6.)
6) (ii) Limitafiou on Use of Information etengthenr the
restictions on usc and dissemination of acquired communicafione.
7) Skiking the designation of tåe Deputy FBI Directo¡ for

3/13/2048

Page I of2



Fw; Substitute Amendment for Title I,5.2248
certifications

Page2 of2

3/13/2008


