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1 Purpose: To provide a complete substitute.
2

i ".rr
5

6 in€engress{ssemble{

1

8 ** t To amend the Foreign Intelligence Surveillance Act of
s 1978, to modernize and streamline the provisions of that

ro Act, and for other purposes.

1l

12 Referred to the Committee on
13 to be printed

and ordered

t4 Ordered to lie on the table and to be printed

rs AwNotlmNT TNTENDED To BE PROPOSED BY MR.
t6 RocrcrsLLBR (for himself and Mr. BoNo)
l7 Viz:

l8 Strike all after the enacting clause and insert the following:

ts SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
ZO (a) Short Title.-This Act may be cited as the "Foreign Intelligence Surveillance Act
2l of 1978 Amendments Act of 200?:: ãx)8" or the "FISA Amendments Act of 2007¿

22 2008'.

23 (b) Table of Contents.-The table of contents for this Act is as follows:

24 Sec.l .Short title: table of contents.

25 TITLE I-FOREIGN INTELLIGENCE SURVEILLANCE
26 Sec.l0l-AddÍtional procedures regarding

27 certain persons outside the United States.

28 Sec.lQ2.Statement of exclusive means by which electronic surveillance and interception

29 of domestic communications may be conducted.

30 Sec.lQ3.Submittal to Congress of certain court orders under the Foreign Intelligence

31 Surveillance Act of 1978.

32 Sec.lO4.Applications for court orders.
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1 Sec.lO5.Issuance of an order.

2 Sec.l06.Use of information.

3 Sec.lO7.Amendments for physical searches.

4 Sec.l0S.Amendments for emergency pen registers and trap and trace devices.

5 Sec.lO9.Foreign Intelligence Surveillance Court'

6 Sec.l l0.Technical and conforming amendments'

7 TMLE TI-PROTECTIONS FOR ELECTRONIC
8 COMMUNICATION SERVICE PROVIDERS

9 Sec.2Ol.Definitions.

l0 Sec.2o2.Limitations on civil actions for electronic communication service providers.

1l Sec.203.Procedures for implementing statutory defenses under the Foreign Intelligence

12 Surveillance Act of 1978.

13 Sec.204.Preemption of Stateinvestigations.

14 Sec.205.Technical amendments.

15 TITLE III-OTTIER PROVISIONS
16 Sec.3Ol.SeverabilitY.

17 Sec.302.Effectivedate; repeal; transitionprocedures'

18 TITLE I-FOREIGN INTELLIGENCE SURVEILLANCE

ts sEC. 101.

20 ADDITIONAL PROCEDURES REGARDING
2I CERTAIN PERSONS OUTSIDE THE UMTED STATES'

22 (a) In General.-The Foreign Intelligence Surveillance Act of 1978 (50 U-S.C. 1801 et

23 seq.) is amended-

24 (1) by striking title VII; and

25 (2) by adding after title VI the following new title:

26 ..TTTLE VII-ADDITIONAL PROCEDURES FER

N TARGETE\IG CEMMUNIEATIENS EF REGARDING
28 CERTAIN PERSONS OUTSIDE THE UNITED STATES

29 ..SEC. TOI.LIMITATION ON DEFINITION OF

30 ELECTROMC SURVEILLANCE.
31 .T.[othing in the definition of electronic surveillance under section l0l(f) shall be
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I construed to encompass surveillance that is targeted in accordance with this title at a

2 person reasonably uelieve¿ to be located outside the united states.

3 ..SEC . 702. DEFINITIONS.
4 *(a) In General.-The terms 'agent of a foreign power" 'Attorney General" 'contents"

5 'electronic surveillance', 'foreignìnÞlligence information', 'foreign power',

6 'minimization procedurér', 'p"iron', 'United States', and 'United States person' shall

7 havethe meanings given suc-h terms in section 101, except as specifically provided in this

8 rirle.

9 "(b) Additional Definitions.-

10 "(l)CONCnESSIONALINTELLIGENCECOMMnTEES.-Theterm'congressional
I I intelligence committees' means-

t2 "(A) the Select Committee on Intelligence of the Senate; and

..(B)thePermanentSelectCommitteeonlntelligenceoftheHouseof

Representatives.
..(2) FoRErcN INTELLIGENCE SURVEILLANCE COURT; COURT.-The terms 'Foreign

nteìtígence Surveillance Court' and 'Court' mean the court established by section

103(a).
..(3) FOREIGN INTELLIGENCE SURVEILLANCE COURT OF REVIEW; COURT OF

*eubw.-1'ne terms 'Foreign Intelligence Surveillance Court of Review' and

'Court of Review' mean the court established by section 103(b)'

"(4) ELEcTRoNIc coMMUNIcATIoN sERvIcE pRovmEn'-The term' electronic

communication service provider' means-
..(A)atelecommunicationscarrier,asthattermisdefinedinsection3ofthe

communications Act of 1934 (47 U.S.C' 153);

..(B)aproviderofelectroniceemgr¡niea*ionscommunicationservice,as

th"t't"rmlr defined in section 2510 of title 18, United StatesCode;

"(C) a provider of a remote computing service, as that term is defined in

section 2711 of title 18, United States Code;

"(D) any other communication service provider who has access to wire or

ele¡tronic communications either as such communications are transmitted or as

such communications are stored; or

"(E) an officer, employee, or agent of an entity described in subparagraph

(A), (B), (C), or(D)-
..(5)ELEMEÌ\"ToFTHEINTELLIGENCEcoMMUNITY.-Theterm.elementofthe

intjlíg"n"e community' means an element of the intelligence community specified

in or iesignated under section 3(4) of the National security Act of 1947 (50 U'S'C'

a01a(a)).
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TARGETING CERTAIN

PERSONS OUTSIDE THE UNITED STATES OTHER

THAN UNITED STATES PERSONS.
..(a) Authorization.-Notwithstanding any other law, the Attorney General and the

Director of National Intelligence *"y uuthotite jointly, for periods of up to 1 year, the

targeting of persons ,"^on-ubly believed to be located outside the United States to acquire

foreign intelligence information-

..(b)Limitati6ns'-fi¡acquisitionauthorizedundersubsection(a)-

"(1) may not intentionally target any person known at the time of acquisition to be

located in the United States;

,,(2)maynotintentionallytargetapersonreasonablybelievedtobelocated

outside thé Unite¿ States if the purpose of such acquisition is to target fer

suwei{Ian¿¡e a particular, known person reasonably believed to be in the United

States, except in accordance with title I iånd or title III;

{Ð.6(3) may not intentionalty target a united states penson reasonably

believed to be loc¿ted outside the united stâtes, except in accordance with

sections 704,705,o1 706; and

,.(4) shall be conducted in a manner consistent with the fourth amendment to the

Constitution of the United States.

6113120081
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..(ii) issues an ex paÍe erêler as requestedl €r as modlified appreving the ta¡geting ef &at

Uni{ed$tâtes"ersen'

s(3)+r€€€dür€s--

tar€e*effienabty bette

..(B) 

^ppreval 
by fereign intelligenee surveillanee eeurt, The preeedures sHbmiÊted

ll
t2
13

14 {d) Conduct of Acquisition.-An acquisition authorized under subse¡tion (a) may be

15 conducted only in accordance with-
"(l ) a certification made by the Attorney General and the Director of National

Intelligence pursuant to subsection (Ð(Ð; and

"(2) the targeting and minimization procedures required pursuant to subsections

(eXd) and (Ð(e).

rçÐ'(d) Targeting Procedures.-

"(1) ReQUmeMENT rO ADOPT.-The Attorney General, in consultation with the

Director of National Intelligence, shall adopt targeting procedures that are

reasonably designed to ensure that any acquisition authorized under subsection (a) is

limited totargeting persons reasonably believed to be located outside the United

Staæs.

..(2) Juorcur-REvrEw.-The procedures referred to in paragraph (1) shall be

subject to judicial review pursuant to subsection (i{h).

s19"(e) Minimization Procedures.-

"(1) REauTREMENTTO ADOPT.-The Attorney General, in consultation with the

Director of National Intelligence, shall adopt, consistent with the requirements of
section 101(h) or section 301(4), minimization procedures for acquisitions

authorized under subsection (a).

..(2) Juorcru REvIEw.-The minimization procedures required by this subsection

shall be subject tojudicial review pursuant to subsection (Ð(h).

€..(Ð Certification.-

"(1) NGENERAL.-
..(A) RequnEMENT.-subject to subparagraph (B), prior to the initiation of

an acquisition authorized under subsection (a), the Attorney General and the

Director of National lntelligence shall provide, under oath, a written

certification, as described in this subsection.

J
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1,.(B)ExceenoN.-IftheAttomeyGeneralandtheDirectorofNational
Z Intelligence determine that immediãte action by the Government is required

3 and time does not permit the preparation of a certifÏcation under this subsection

4 prior to the initiation of an acquisition, the Attomey General and the Director of

5 National Intelligence shall prepare such certification, including such

6 determination, ã* ,oon ut põt.ibt" but in no event more than 168 hours after

7 such determination is made'

8 ..(2) REQUTREMENTS.-A certification made under this subsection shall-

9

t0
1l
t2
13

l4
15

r6
17

18

t9

20
2l

"(A) attest that-
..(i)therearereasonableproceduresinplacefordeterminingthatthe

acquisition authorized under subsection (a) is targeted at persons

reasonably believed to be located outside the united states and that such

procedures have been approved by, or will Pr€mptty be submitted in not

morethan5daysforapprovalby,theForeignlntelligenceSurveillance
Court pursuant to subsection (iXh);

..(ii)theproceduresreferredtoinclause(i)areconsistent]iliththe

requirements of the fourth amendment to the constitution of the united

Statesanddonotpermittheintentionaltargetingofanypersonwhois
known at the timJof acquisition to be located in rhe united states;

..(iii)asignificantpu4)oseoftheacquisitionistoobtainforeign

intelli gence information ;

"(iv) the minimization procedures to be used with respect to such

acquisition-
..(I)meetthedefinitionofminimizationproceduresundersection

101(h) or section 301(4); and

"(If) have been approved by, or will prernptty be submitted in not

more than 5 days for approval by, the Foreign Intelligence

Surveillance Court pursuant to subsection (iXh);

..(v)theacquisitioninvolvesobtainingtheforeignintelligence

information from or with the assistance of an electronic communication

service Provider; and t

..(vi)theacquisitiondoesnotconstituteelectronicsurveillance,as

limited bY section 701; and

"(B) be supported, as appropriate, by the affidavit of any appropriate official

in the area of national security who is-
..(i)appointedbythePresident'byandwiththeconsentoftheSenate;

or

"(ii) the head of any element of the intelligence community'

.,(3) LTMTTATION.-A certification made under this subsection is not required to

idertiíj, the specific facilities, places, premises, or property at which the acquisition
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authorizedundersubsection(a)witlbedirectedorconducted.

"(4) SLBMISSION TO THE COURT.-The Attorney General shall transmit a copy of a

certification made under this subsection, and any supporting affrdavit, under seal to

the Foreign Intelligence Surveiilance Court as soon as possible, but in no event more

than 5 days after súch certification is made. Such certification shall be maintained

under security measures adopted by the Chief Justice of the United States and the

Attorney General, in consultation with the Director of National Intelligence'

..(5) Rrvrew.-The certification required by this subsection shall be subject to

judicial review pursuant to subsection (ixh)'

{h)*(g) Directives and Judicial Review of Directives'-

. "(l) AUTHORITY.-With respect to an acquisition authorized under subsection (a)'

the Àttorney General and the Director of National Intelligence may direct, in

writing, an electronic cominunicatio¡ service provider to-
..(A) immediately provide the Govemment with all information, facilities, or

assistance n"""rrury io accomplish the acquisition in a manner that will protect

the secrecy of the acquisition and produce a minimum of interference with the

services that such electronic communication service provider is providing to the

target; and

..(B)maintainundersecurityproceduresapprovedbytheAttorneyGeneral

and the Director of National Intelligence any records concerning the acquisition

or the aid furnished that such electronic communication service provider wishes

to maintain.
..(2) CoIVPENSATION.-The Government shall compensate, at the prevailing rate'

an electronic communication service provider for providing information, facilities'

or assistance pursuant to paragraph (1)'

..(3) RELEASE FRoM LIABILITY.-Notwithstanding any otherlaw, no cause of

action shall lie in any court against any electronic communication service provider

for providing any iniormatioñ, facilities, or assistance in accordance with a directive

issued Pursuant to ParagraPh (1).

"(4) Crnu-eNGING oF DIREcrIvEs.-
..(A)AUTHoRITYToCHALLENGE.-Anelectroniccommunicationservice

providerreceivingadirectiveissuedpursuanttoparagraph(1)maychallenge
the directive by filing a petition with the Foreign Intelligence surveillance

Court, which in"n n"ti¡orisdiction to review such a petition'

..(B)ASSIGNMENT.-ThepresidingjudgeoftheCourtshallassignthe

petiiion filed under subparagraph (A) to 1 ofthejudges serving in the pool

esrablished by section ro¡teltt) not later than}  hours after the filing of the

Petition.
..(C)SrnnonRDSFoRREVIEW.-Ajudgeconsideringapetitiontomodifyor

set aside a directive may grant such petition only if the judge finds that the

directive does not meet th¿ re4uirements of this section or is othenpise
Defeted:1123Æ.008
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unlawful.Ifthejudgedoesnotmodifyorsetasidethe.directive,thejudgeshall
immediately adrm-such directive, and order the recipient to comply with the

directive.ÏrejuageshallprovideawrittenStatementfortherecordofthe
reasons for a dêtermination under this paragraph'

..(D)CoNTINUEDEFFEcT.-Anydirectivenotexplicitlymodifiedorsetaside

under this paragraph shall remain in full effect'

"(E) CoxTBMPT oF couRT.-Failure to obey an order of the Court

issued o"¿"i tnit pa'agrapt' may be punished by the Court as contempt of

courL

"(5) ENFoRcEMENT oF DIREcTIVES'-

..(A)ORDERTocotupeL.-Inthecaseofafailuretocomplywithadirective

issued pursuant to paragraph (1)' the Attorney General 1ay file a petition for an

order to 
"ornpåi "o*ptiunó" 

with the directive with the Foreign Intelligence

Surveillanceboura, *t i"n sha¡ have jurisdiction to review such a petition.

..(B)Asslct.ttr,texr._ThepresidingjudgeoftheCourtsh¿llassignapetition

filed under ,r'Cp-"gr"pf, (ni to t ofiñ"¡uages serving.in the pool established

by section ro¡texri nåt larer than 24 hours after the filing of the petition.

..(C)STANDARDSFoRREVIEW.-Ajudgeconsideringapetitionshallissuean

order requiring the electronic communicaltion service provider to comply with

the directiveìFtr,"¡uag" finds that the directive was issued in accordance with

paragraph(l),meetstherequirementsofthissection,andisotherwiselawful.
The judge sím prouiae a written statement for the record of the reasons for a

determination under this paragraph'

..(D)CoNTEMPToFcouRT.-FailuretoobeyanorderoftheCourtissued

under this paragraph may be punished by the Court as contempt of court'

"(E) PRocrss.-Any process under this paragraph may be served in any

judicial district in whiðtrthe electronic communication service provider may be

found-

"(6) APPEAL.-

"(A) APPEAL To rHE couRT oF REVIEw'-The Government or an electronic

communicationserviceproviderreceivingadirectiveissuedpursuantto
paragraph tii*"v file a'petirion wirh the Foreign Intelligence Surveillance

CourtofReviewforreviewofthedecisionissuedpursuanttoparagraph(4)or
(5) not laær tfudn 7 days after the issuance of such decision. The court of

Review shall havejurisdiction to consider such a petition and shall provide a

written ,tuæ-"n, fär the record of the reasons for a decision under this

ParagraPh.

"@) CennonARI To rHE SuPREME couRr'-The Government or an

electronic communication service provider receiving a directive issued pursuant

toparagraph(1)mayfileapetitionforawritofcertiorariforreviewofthe
decisionoftheCourtofReviewissuedundersubparagraph(A)'Therecordfor
such review shall be transmitted under seal to the Supreme Court of the United

I
Defeted:1,23fzJOB
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1 States, which shall havejurisdiction to review such decision'

z{i}+u¿¡eiar+eviery.6(h)JudicialReviewofCertifÏc¡tionsandProcedures._
5

4
5
6
7

8
9

10
11

'(1) IN cENERAL.-
..(A)R¡vrwBYTI{EFoREIGNINTELLIGENCESURVEILLANCEcoURT.-The

norÈign Intelligence surveillance court shall have jurisdiction to review any

certifi-cation required by subsection (dleç(c) and the tareeting-3nd

minimization procedurãs adopted pursuant to subsections (exd) and (Ð(e)'

..(B)SUBMISSIoNToTI{EcoI'JRT.-TheAttorneyGeneralshallsubmittothe

Courtanysuchcefificationorprocedure'-oramendmentthereto'notlaterthan
i ouy. ur*, *"Lináãi 

"*ending 
the certificarion or adopting or amending the

procedures.

..(2)CERTIFICATIONS-TheCourtshallreviewacertificationprovidedunder

subsection (Ð(Ð to determine whether the certification contains all the re4uired

elements.
..(3)TARGETIn.IGPRoCEDURES.-TheCourtshallreviewthetårgetingprocedures

requiredbysubsectiontet¿t,oassesswhethertheproceduresafereasonably
designed to ensure that ìhe áquisition authorized under subsection (a) is limited to

the targeting or p"rron, .L*onably believed to be located outside the united States.

t2
l3
l4
15

16

l7
18

|g..(4)Mß{ß,I|ZATIoNPRocEDUREs.-TheCourtshallreviewtheminimization
20 procedures required by subsection ($(e) to assess whethersuch procedures meet the

2I definition orËinilnirárion procedures under section 101(h) or section 301(4).

"(5) Onnens.-
"(A) APPRoVAI---If the Court finds that a certification required by

subsection(g{f)containsalloftherequiredelementsandthattheørgetingand
minimizatiol'procedures required by subsections (exd) and (Ð(e) are

consistent with the ,"quir"r*ntr of ihose subsections and with the fourth

amendmenttotheConstitutionoftheUnitedstates,theCourtshallenteran
ora* upprouing the continued use of the procedures for the acquisition

authorized under subsection (a)'

..(B)ConRrcnoNoFDEFICIENCIES._IftheCourtfindsthatacertification

,"q"rrå" by subsection (gxÐ does not contain all of the required elements, or

that the procedures t"q"íiJ¡V subsections (eXd) and (Ð(e) ary not consistent

with the requirementsbr tnoró subsections or the fourth amendment to the

ConstitutionoftheUnitedScates,theCourtshallissueanorderdirectingthe
Government to, at the Government's election and to the extent required by the

Court's order-
"(i) conect any deficiency identified by the Court's order not later than

30 days after the date the Court issues the order; or

"(ii) cease the acquisition autlorized under subsection (a)'

*(C) REQUIREMENT FoR WRITTEN STATEMENT'-In support of iLs orders

under this subsection, the court shall provide, simultaneously with the orders'

9
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I for the record a written statement of its reasons'

"(6) APPeru-.-

"(A) Apppnlro rnecouRTorRevmw'-The Govemment may appeal any

order under this section to the Foreign Intelligence Surveillance Court of

Review, which shall have jurisdiction to review such order. For any decision

affirming,reversing'ormodifyinganorderoftheForeignlntelligence
Surveillance Court, tne Court of Review shall provide for the record a written

statement of its reasons.

..(B)CoNTINUATIoNoFACQUISITIoNPENDINGREHEARINGoRAPPEAL.-Any

acquisitions affected by an order under paragraph (5XB) may continue-

..(i)duringthependingpendencyofanyrehearingoftheorderbythe

Court en banc; and

..(ii)duringthependencyofanyappealoftheordertotheForeign

Intelligence Surveillance Court of Review'

..(C)CennonARIToTIdESUPREMEcoURT.-TheGovernmentmayfilea

petiiion for a writ of certiorari for review of a decision of the Court of Review

issued under subparagraph (A). The record for such review shall be transmitted

under seal to th" sup."*e court of the united States, which shall have

jurisdiction to review such decision'

r$.(Ð Expedited Judicial Proceedings.-Judicial proceedings under this section shall

be conducted as expeditiously as possible.

f(k).,6) Maintenance ef,Reeerds-.- and Security of Records and Proceedings.-

..(l) sreNomos-A record of a proceeding under this section, including

petiìións filed, orders granted, and statements ofreasons for decision' shall be

maintained under secriity measures adopted by the Chief Justice of the United

States, in consultation *ith th" Attorney General and the Director of National

Intelligence.
..(2) Fn-rNc AND REvIEW.-All petitions under this section shall be filed under

seal. In any proceedings under thii section, the court shall, upon request of the

Government, review ex parte and in camera any Government submission, or

portions of a submission, which may include classified information.

"(3) RETENTION OF RECORDS.-A directive made or an order granted under this

section shall be retained for a period of not less than 10 years from the date on

which such directive or such order is made'

{t)€versight-"(k) Assessments and Reviews'-
..(l) SEMIANNUALASSESSMENT.-Not less frequently than once every 6 months'

the Aitorney General and Director of National Intelligence shall assess compliance

with the targeting and minimization procedures required by subsections (e) and (Ð

and shall submit each such assessment tG-

9
10
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| "(B) the congressional intelligence committees'

2 "(2) AceNcV ASSESSMENT.-The lnspectors General oi thg Denartment of Justice

3 and of any element of the intelligence community authorized to acquire foreign

4 intelligente information under subsection (a)-{a) with respect to their

5 department agency' or element-

6 ,.(A) are authorized to review the compliance@ wjth

7 the targeting and minimization procedures required by subsections (e{d) and

8 (Ð(e);

g ..(B) with respect to acquisitions authorized under subsection (a), shall

t0 review the numÈer of dissèminated intelligence reports containing a reference

l1 to a United States person identity and the number of United States person

lZ identities subsequently disseminated by the element concerned in response to

13 requests for identities that were not referred to by name or title in the original

14 reporting;

15..(C)withrespecttoacquisitionsauthorizedundersubsection(a),shall
16 review the numLer of targets that were later determined to be located in the

l7 United States and

lg the extcnt possible, whether their communications were reviewed; and

19 "(D) shall provide each such review to-

20 "(i) the AttorneY General;

2l "(ii) the Director of National Intelligence; and

ZZ "(iii) the congressional intelligence committees'

"(3) AN¡n-rruREvlEw.-

"(A) REQUREMENTTo coNDucr.-The head of an element of the

intelligence community conducting an acquisition authorized under subsection

(a) shãU direct the element to conduct an annual review to determine whether

there is reason to believe that foreign intelligence information has been or will

be obtained from the acquisition. The annual review shall provide, with respect

to such acquisitions authorized under subsection (a)-
..(i) an accounting of the number of disseminated intelligence reports

containing a reference to a United States person identity;

..(ii) an accounting of the number of united States person identities

subsequently disseminated by that element in response to requests for

identiiies that were not referred to by name or title in the original

reporting;æd

..(iii) the number of targets that were later determined to be located in

t¡e Ùnite¿ States and

rvhese, to the extent possible, whether their communications were

reviewed; and
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"(iv) a descriptÍon of any procedures developed by the head- of an

element of the intetligen.e 
"ommunity 

and approved bV thg l)irector

of National Intelligen-ce to assess, in a manner consistent with national

security, operatioial requirements and the privacy interesls of United

States i".ro*, the extent to which the acquisitions authorized under

subseciion (a) acquire the communications of United States persons'

as well as the results of any such assessment'

..(B)UseonnEVIEw.-Theheadofeachelementoftheintel|igence

community that conducts an annual review under subparagraph (A) shall use

each such review to evaluate the adequacy of the minimization procedures

utilized by such element or the application of the minimization procedures to a

particular acquisition authorized under subsection (a)'

"(C) PRovIsIoNoF

17 @REvIEw.-The head of each elementof the

lSintelligencecommunitythatconductsanannualreviewunder
19 subparagraph (A) shall provide such review to-
20 "(i) the Foreign Intelligence Surveillance Court;

Senate Leg¡slative Counsel
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"(ii) the AttorneY General;

'6(iü) the l)irector of National Intelligence; and

6r(iv) the congressional intelligence committees'

..SEC. 704. CERTAIN ACQUISITIONS INSIDE TI{E
UNITED STATES OF T]NITED STATES PERSONS

OUTSIDE TIM UNITED STATES.
..(a) Jurisdiction of the Foreign Intelligence surveillance court.-

.,(1) Ix cnxnnar-.-The Foreip Intelligence surveillance_cg"É shall have

jurisdiction to enter an order approving the targeting of a united states person

îeasonably believed to be locatõd outside the United States to acquire foreign

intelligence information, if such acquisition constitutes electronic surveillance

(as deãned in section 10i(Ð, regardless of the limitstion of section 701) or the

Àcquisition of stored electroniciommunications or stored electronic data that

,"qìi.". an order under this AcÇ and such acquisition is conducted within the

United States.

,.(2) LnÍITaTrON.-In the event that a united states persqn targeted under

this subsection is reasonably believed to be located in the united states during

the pendency of an order issued pursuant to subsection (c), such acquisition

shaä cease until authority, other than under this section, is obtained pursuant

to this act or the targeted united states person is again reasonably believed to
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belocatcdoutsidetheUnitedStatesduringthependencyofanorderissued
pursuant to subsection (c).

'6(b) Application.-
..(1) I¡t cENERIL.-Each application for an order under this section shall be

madebyaFederalofficerinwricnguponoathoraffirmationtoajudgehaving
jurisdiction under subsection (aXl). Eách apptication shall require the

äpproval of the Attorney G"netal based upon the Aftorney General's finding

that it satisflies the criþria and requiremeñts of such application, as set forth in

this section, and shall include-

"(A) the identity of the Federal officer making the application;

3.G)theidentity,ifknown,oradescriptionoftheUnitedStatesperson

who is the target of the acquisition;

..(c) a statement of the facts and circumstances relied upon to justify the

appiicant's belief that the united states person who is the target of the

acquisition is-
..(i)apersonreasonablybelievedtobelocatedoutsidetheUnited

States; and

"(ii) a foreign power' an agent of a foreign power' or an officer or

emPloYee of a foreign Power;
..(D)astatementoftheproposedminimizationproceduresconsistent

with the requirements of section 101(h) or section 301(4;

"@) a description of the nature of the information sought and the type

of communicafiìns or activities to be subjected to acquisition;

..(F)acertificationmadebytheAttorneyGenera|oranofficialspecilied

in section 10a(aX6) that-

"(i) the certifying official deems the information sought to be

foreign intelligence informationi

"(ii) a signifrcant purpose of the acquisition is to obtain foreign

intelligence information;
6.(iii)suchinformationcannotreasonablybeobtainedbynormal

investigative techniques ;
..(iv)designatesthetypeofforeigninte|ligerrceinformationbeing

sought 
"""oîdir,g 

to thõ ca&gories described in section 101(e); and

..(v) includes a statement of the basis for the certifîcation that-

"(f) the information sought is the type of foreign intelligence

information designated ; and

"(If) such information cannot reasonably be obtained by

normal investigative techniques;

,,(G) a summary statement of the means by which the acquisition will be
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conducted and whether physical entry is required to effect the acquisition;

*(tI)theidentityofanyelectroniccommunicationserviceprovider

necessary to effecí the acquisition, provided, however, that the application

isnotrequiredtoidentifythespecificfacilities,places,premises,or
property at which the acquisitiõn authorized under this section will be

directed or conducted;

"(f) a statement of the facts concerning any previous apptications that

have been maãe to any judge of the Foreign Intelligence surveillance

Court invotving tne Unitedlhtes personipecified in the application and

the action takeñ on each previous application; and

66(J) a statement of the period of time for which the acquisition is

required to be maintaineá, provided that such period of time shall not

exceed 90 daYs Per aPPlicatÍon'

"(2) Ornen nTQUTREMENTs oF rHE ÀTToRNEY GENERAI"-The Attorney

General -"y ""qùi"ãry 
otrr*" affidavit or certification from any other officer

in connection with the application'

"(3) OTffiR REQUTREMENTS oF TrIE JuDGn'-The judge may require the

applicanttofurnishsuchotherinformationasmaybenecessarytomakethe
finãings required by subsection (cXl)'

"(c) Order.-
..(1) FNOn\¡cs.-upon an application made pursuant to subsection (b)' the

troràign Intelligence surveillance court shall enter an ex parte order as

requestedorasmodifiedapprovingtheacquisitioniftheCourtfÏndsthat_
*(A) the application has been made by a Federal officer and approved

bY the AttorneY General;

"(B) on the basis of the facts submitted by the applicarrÇ for the United

Statesp"',oo*t'oisthetargetoftheacquisition,thereisprobablecauseto
believe that the target is-

..(i)apersonreasonablybelievedtobelocatedoutsidetheUnited

States; and

"(ii) a foreign power' an agent of a foreign power' or an oflicer or

emPloYee of a foreign PorYer;

..(C)theproposedminimizatíonproceduresmeetthedefinitionof

minimizatiän procedures under t""tiott 101(h) or section 301(4); and

6.@)theapplicationwhichhasbeenfiledcontainsallstatementsand

certificationsrequiredbysubsection(b)andthecertificationor
certifications arË not clearly erroneous on the basis of the statement made

under t"nt""Ao" &Xl)(F)ó) and any other information furnished under

subsection (bX3).

..(2)PRoBABLEcAUsE._Indeterminingwhetherornotprobablecauseexists
IÞleted: 1l23l200a
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for purposes of an order under paragraph (1), a iudge having jurisdiction

under subsection (axl) m"y 
"onìid"ipast 

activities of the targeÇ as well as

facts and circumstances t"i"tiog to current or future activities of the target'

However, no united states p"r.ãr, may be considered a foreign po\¡ser' ryelt oi

a foreign power, or officer õr employee of a foreign power solely upon the basis

of activities prot""tø Ulihu fi"ri"."ttdment to ihe Constitution of the United

States.

"(3) RPvrew--

"(A) Lnr,lr¡,TIoN oN REvIEw.-Review by a judge having jurisdiction

undersubsection(aXl)shallbelimitedtothatrequiredtomakethe
findings described in paragraph (1)'

"(B) Rrvmw oF PRoBABLE causE.-If the judge determines that the

facts submitted ood"" subsection (b) are insuflicient to establish probable

causetoissueanorderunderparag¡aph(1),thejudgeshallenteranorder
so stating and provide a writtón sta'tement for the record of the reasons for

such determination. Ihe Government may appeal an order under this

clause pursuant to subsection (f)'

"(C) Rrvmw oF MINIMIZaTIoN PRocEDuREs'-If the judge determines

thattheproposedminimizationproceduresrequiredunderparagraph.
(lXc)donotmeetthedefinitionofminimizationproceduresundersection
101(h)o',""tioo301(4),thejudgeshallenteranordersostatingand
provide a written søiement lo" in" record of the reasons for such

determination.TheGovernmentmayappeâtanorderunderthisclar¡se
Pursuant to subsection (f)'

"(D) REvIEw oF cERTrFIcafloN.-If the judge fls¡p¡mines that an

applicationreq"i"e¿bysubsection(2)doesnolcontainalloftherequired
elements, or ttrat the certification or certifications are clearly elTone{Dus on

the basis of the statement made under subsection (bXlXÐ(v) and any

otherinformationftrrnishedundersubsection(bX3),thejudgeshall.enter
anorder*.t"ti"gandprovideawrittenstatementfortherecordofthe
reasons fo".o"n d"eternination' The Government may appeal an order

under this clause pursuant to subsection (f)'

"(4) SPEcFrcATroNs.-An order approving an acquisition under this

subsection shall sPecifY-
..(A)theidentity,ifknown,oradescriptionoftheU-nitedStatesperson

who is the target ðithe a"quisition identiñed or described in the

application pursuant to subsection (bXlXB);

..(B)ifprovidedintheappticationpursuanttosubsection(bXlXtÐ'the

nature and location of eacn ãt ttre facilities or places at which the

acquisition will be directed;

.,(c) the nature of the information sought to be acquired and the type of

communications or activities to be subjected to acquisition;
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..(D)themeansbywhichtheacquisitionwitlbeconductedandwhether
physicat entry is required to effect the acquisition; and

"@) the period of time during which the acquisition is approved'

"(5) DrREcïroNs.-An order approving acquisitions under this subsection

shall direct-
"(A) that the minimization procedures be followed;

"(B) an electronic communication service provider to provide to the

Government forthwith all information, facilities, or assistance necessary to

accomplish the acquisition authorized under this subsection in a manner

thatwiltprotectth."*"""""yoftheacquisitionandproduceaminimumof
interferencewiththeservicesthatsuchelectroniccommunicationservice
provider is providing to the target;

"(C) an electronic communication service provider to maintain under

security procedures approved by the Attorney General any records

concerning the acquisition or the aid furnished that such electronic

communicatioo t""ti"" provider wishes to maintain; and

"(D) that the Government compensate,atthe prevailing rate' such

electronic communication service provider for providing such information,

facilities, or assistance'

"(6) DUurroN.-An order approved under this paragraph shalt be effective

for a period not to exceed 90 days and such order may be renewed for

additional g¡-daiperiods upon submission of renewal applÍcations meeting the

requirements of subsection (b)'

..(Ð CoMpl,nNcE.-At or prior to the end of the period of time for which an

acquisition is approve¿ by an^order or extension under this section, the judge

may âssess *-pÏ"o"" n"itt tlr" minimization proce¡fttres by_reviewing the

circumstances under which information concerning united states persons was

acquired, retained, or disseminated'

"(d) EmergencY Authorization'-
..(L) aIIITIoRITY FoR EMERGENCY AUTHORIZATION.-Notwithstanding any

other provision of this AcÇ if the Attorney General reasonably determines

that-
..(A) an emergency situation exists with respect to the acquisition of

foreign irrt"Uig"i"" ínformation for which an order may be obtained under

subsection (c)"before an order authorizing such acquisition can with due

diligence be obtained; and

,.(B) the factual basis for iszuance of an order under this subsection to

aPProYe such acquisition exists,

the attorney General may authorizæ the emergency acqrrisition if a judge

having jurisdiction undei subsection (aXl) is informed by the Attorney

Generãi, or a designee of the Attorney General, at the time of such

16
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authorization that the decision has been made to conduct such acquisition and

if arr application in accordance with this subsection is made to a judge of the

Foreig;nlnteuigenceSurvei|lanceCourtassoonaspracticable,butnotmore
tfran 16g hoursafter the Attorney General authorizes such acquisition'

r(2) Mßm\,flzATION PROCEDIIRES.-If the attorney General authorizes such

"-"rg"rr"y 
acquisition, the Attorney General shall require that the

minimization procedures required by this subsection for the issuance of a

judicial order be followed.

..(3) TER}TNATION OF EMERGENCY AUTHORIZATION.-In the absence of a

judiciat order approving such acquisition, the acquisition^shall terminate when

the information sought ls obtained, when the application for the order is

denied, or after the õxpiration of 16E hours from the time of authorization by

the Attorney General, whichever is earliesl

..(4) Usn or nrrORMATrON.-In the event that such application for approval

is denied, or in any other case where the acquisition is terminated and no order

is issued approvini the acquisition, no information obtained or evidence

derived from suchäcquisition, except under circumstances in which the target

of the acquisition is aetermine¿ not to be a united ståtes perìson during the

pendencf of the 16E-hour emergency acquisition period, shall be received in

evidence or otherwise disclosed in any trial, hearing, or other proceeding in or

before any court' grandjury, departménÇ office, agency' regulatory body'

legislative "o--íit"", 
or other authority of the united s{tesr a state, or

nãru.¡ subdivision íhereof, and no information concerning any unÍted ståt€s
^p""roo 

acquireòirom such acquisition shatl subsequently be used or disclosed

in any other manner by Federal officers or employees without the consent of

such person, except wiih the approval of the Attorney General if the

information indicates a threat of death or serious bodily harm to any Pelìson'
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2g ..(e) Release From Liability.-Notwithstanding any other law, no crausie of action

zg shall lie in any 
"ourt.gainstãny 

electronic communication service provider for

ãô providing 
"oy 

iofo"tt 
"ltion, 

facilities, or assistance in accordance with an order or

3l iequest fãr emergency assistance issued pursuant to subsections (c) or (d)'

"(Ð Appeal.-

"(1) Arrnar, To rIrE FoREIGN INTIELLIGEI{CE suRvEIr LA¡lcE corlRT oF

nnvmw._TheGovernmentmayfileanappealwiththeForeignlntelligence
surveillance court of Review for review of an order issued pursuant to

zubsection (c). The court of Review shall have jurisdiction to_consider such

appeal and shall provide a written statement for the record of the reasons for a

decision under this ParagraPh.
..(2) CnnrroRARI TO TIIE SIJPREME COURT.-The Government may file a

p"Aàár, for a writ of certiorari for review of the decision of the Court of Review

issued under paragraph (1). The record for such reviewshall be transmitted

under seal to the Supieme Court of the Unit€d States, which shall have

jurisdiction úo review such decision.
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..SEC. 705. OTITER ACQUISITIONS TARGETING

UNITED STATES PERSONS OUTSIDE TIIE
T]NITED STATES.

"(a) Jurisdiction and ScoPe.-
..(1)JtrusorcTroN._TheForeignlntel|igenceSurveillanceCourtshallhave

¡uriòáiction to enter an order pursuant to subsection (c)'

..(2)Scopr.-Noelementoftheintelligencecommunitymayintentionally

targeÇforthep"'p"'""racquiringforei-gnintelligenceinfo-rmation,aUnited
states perso" ,"*ãi"mv bel'ieved ãob_e ñcated outside the united States under

circurnstances i"ïrri"nirr" hrgeted uniúed states person has a reasonable

expectation of privacy and a wãrrant would be required if the acquisition were

conducted insi¿eìne united states for law enforcement purposes, unless a

judge of the ro""igr l"t"lligencesurveillance court has entered an order or

îrr"itto*"y cenåal has airthorized an emergency acquisition pursuant to

subsectionslc) or (d) or any other provision of this AcL

"(3) LnvrrmrroNs--

"(A) Movnrc oR MTsIDENTIFIED TARGETs'-In the event that the

targeted uniied states person is reasonably believed to be in the united

states ¿""irrg in" p""¿å""v of an order issued pursuant to subsection (c)'

such acquisiãoo *ñuU cessL until authority is obtainedpursuant to this Act

orthetargetedUnitedstat€spersonisagainreasonably-believedtobe
located outside the United States ¿uring the pendency of an order issued

Pursuant to subsection (c)'

"(B) Appr,rcaBlr,rrY--If the acquisition is to b9 colfr¡cted inside the

united states and could be authoized under section Tmrthe procedures-of

sectionT04shatlaPPlY,unlessanorderoremergencyacquisitionauthority
has been out"i""J 

""ä"" 
u p"orrion of this act other than under this

section.

..(b)App|ication._Eachapp|ication{oranorderunderthissectionshallbemade

uv i Éaäi¡ officer in writing^upor, g"tt or afrrrmation to a judge having

jurisdiction under r"-Ur""tioJt")i1). nacn application shall r"'quire the approval of

the Attorney General based upon the Attornãy General's finding that it satisfies the

criteria and requirei"it" o¡ti""h application as set forth in this section and shall

include-

"(1)theidentity,ifknownroradescriptionofthespecifrcUnitedStåtes
person who is the target of the acquisition;

6.(2)astatementofthefactsandcircumstancesreliedupontojustifythe

appiicantrs tetief ürat the united states person who is the target of the

acquisition is-
..(A)apersonreasonablybelievedtobelocatedoutsidetheUnited

States; and
18
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"(B) a foreign power' an agent of a foreign power' or an officer or

employee of a foreign Power;
..(3) a statement of the proposed minimization procedures consistent with the

requirements of section 101(h) or section 301(Ð;

..(4) a certification made by the attorney General, an official specified in

.""tior, 104(aX6), or the head of an element of the intelligence community

that-
,,(A) the certifying official deems the information sought to be foreign

intelligence information; and

"(B) a significant purpose of the acquisition is to obtain foreign

intelli gence information ;

..(5) a statement of the facts concerning any previous applications that have

been made to any judge of the Foreign Intelligence surveillance court
involving the United Sløtes person specified in the application and the action

taken on each previous application; and

..(6) a statement of the period of time for which the acquisition is required to

be maintained, provided that such period of time shall not exceed 90 days per

application.

"(c) Order.-
66(1) FnrDnrcs.-If, upon ân application made pursuant to subsection (b)' a

judge having jurisdiction under subsection (a) finds that-
,.(A) on the basis of the facts submitted by the applicanÇ for the united

States person who is the target of the acquisition, there is probable cause to

believe that the target is-
..(i) a person reasonably believed to be located outside the United

States; and

..(ii)aforeignpower'anagentofaforeignpower'oranofliceror
emploYee of a foreign Power;

"(B) the proposed minimization procedures, with respect to their
dissemination provisions, meiet the defïnition of minimization procedures

under section 101(h) or section 301(4); and

66(C) the application which has been filed contains all statements and

certificationi required by subsection (b) and the certiflrcation provided

under subsection (bxa) is not clearly erroneous on the basis of the

information furnished under subsection (b),

the Court shall issue an ex parte order so stating'

,,(2) pnOnanlp cAUSE.-In determining whether or not probable cause exists

for purposes ofan order under paragraph (lxa), ajudge havingjurisdiction
undir zubsection (aXl) may consider past activities of the targeÇ as well as

facts and circumstances relating to current or future activities of the targel

611312008._
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However, no united states person may be considered a foreign power' agent of
a foreign porver, or ofÏÎcer or employee of a foreign power solely upon the basis

of activitiÀ protected by the first amendment to the Constitution of the United
States.

"(3) Ruvmw.-
..(A) Lnrr¡TroNs oNREVmW.-Review by a judge having jurisdiction

under subsection (axl) shatl be limÍted to that required Ûo make the

findings described in paragraph (1). Thejudge shall not havejurisdiction
to review the means by which an acquisition under this section may be

conducted.

"(B) R¡vrew oF PRoBABLE causr.-If the judge determines that the

facts submitted under subsection (b) are insufficient to establish probable

cause to issue an order under this subsection, the judge shall enter an

order so stating and provide a written statement for the record of the

reasons for such determination. The Government may appeal an order
under this clause pursuant to subsection (e).

"(C) RBvrew oF MINrMrzarIoN PRocEDURES.-If the judge determines

that the minimization procedures applicable to dissemination of
information obtained through an acquisition under this subsection do not
meet the definition of minimization procedures under section 101(h) or
section 301(4), the judge shall enter an order so stating and provide a

written statement for the record of the reasons for such determination.

The Government may appeal an order under this clause pursuant to
subsection (e).

..@) sconn oF REvrE\ry oF cERTIFICATION.-If the judge determines that
the certification provided under subsection OX4) is clearly elToneous on

the basis of the information furnished under subsection þ)' the judge shall

enter an order so stating and provide a written statement for the record of
the reasons for such determination. The Government may appeal an order
under this clause pursuant to subsection (e).

6.(4) DURATION.-An order under this paragraph shall be effective for a
period not to exceed 90 days and such order may be renewed for additional 90-

ãay periods upon submission of renewal applications meeting the requirements

of subsection (b).

..(5) Corwr,r¡xcE.-at or prior to the end of the period of time for which an

order or extension is granted under this section, the judge may assess

compliance with the minimization procedurrs by reviewing the circumstances

undõr which information concerning United States persons was disseminated,

provided that the judge may not inquire into the circumstances relating to the

conduct of the acquisition.

"(d) Emergency Authorization.-
..(1) AUTHORTTY FOR EMERGENCY AUTTIORIZATION.-Notwithstanding any

other provision in this subsection, if the Attorney General reasonably

20
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determines that-
' "(A) an emergency situation exists with respect to the acquisition of

to""ig" intelligeãce information for which an order may be obtained under

subsection (c)-before an order under that subsection may' with due

diligence, be obtained; and

..(B) the factual basis for issuance of an order under this section exists,

the attorney General may authorizæ the emergency acquisition if a judge

havÍng jurisdiction under subsection (axl) is informed by the Attorney General

or a däignee of the Attorney General at the time of such authorization that the

decision has been made to cãnduct such acquisition and if an application in

accordance with this subsection is made to a judge of the Foreign Intelligence

surveillance court as soon as practicablg but not more than 168 hours after

, the Attorney General authorizes such acquisition'

r(2) N[n\ItrvffZATION PROCEDURFS.-If the Attorney General authorizes such

"-"["rr"y 
acquisition, the Attorney General shall require that the

minimization procedures required by this subsection be followed.

.6(3) TERMtr{ATION OF EMERGENCY AUTHORIZATION.-In the absence of an

order under subsection (c), the acquisition shall terminate when the

infomation sought is obtained, if the apptication for the order is denied, or

after the expiratlon of 168 hours from the time of authorization by the Attorney

General, whichever is earliest.

..(4) Usnor nvFoRMATION.-In the event that such application is denied' or

in any other case where the acquisition is terminated and no order is issued

"pp"ãriog 
the acquisition, no information obtained or evidence derived from

*"U."qoirition, åxcept under circumstances in which the target of the

acquisitiin is determined not to be a United States person during the pendency

of the 168-hour emergency acquisition period, shall be received in evidence or

otherwise disclosed iña"y trial, hearing, or other proceeding in or before any

court, grand jury, departmenf offrce, agency' regulatory body' legislative

committee, o" otir;, authority of the united states, a state, or political

subdivision thereof, and no information concerning any united states person

acquired from sucú acquisition shall subsequentþ be used or disclosed in any

othìr manner by Federat officers or employees without the^consent of such

person, except with the approval of the Áfforney General if the information

irrdiot"" a threat of death or serious bodily harm to any person.

"(e) Appeal.-
,.(1) Appng. TO Tm COURT OF REVIEW.-The Government may fÏIe an appeal

with the Foreign Intelligence surveillance court of Review for review of an

orderissuedpursuantÛosubsection(c).TheCourtofReviewshallhave
jurisdiction to consider such appeal and shall provide a written statement for
-the 

record of the reasons for a decision under this paragraph.

.,(2) Cnnrron¡,Rl TO TIIE SUPREME COURT.-The Government may file a

petition for a writ of certiorari for review of the decision of the court of Review
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1 issued under paragraph (1). The record for such review shatl be transmitted

2 wder seal to itt" S-upr"me Court of the United Stat€s, which shall have

3 jurisdiction to review such decision'

4 .6SEC.7O6.JOINT APPLICATIONS AND

5 CONCT]RRENT AUTHORIZATIONS'
6u(a)JointApplicationsandOrders._IfanacquisitiontargetingaUnited!9to-
7 person under section 7O4 or section 705 is proposed to be-conducted both inside and

8 outside the united states, a judge having jurisdiction under section 704(aX1) or

9 section 705(aXl) may issue ,i-ùtt"t 
"outly, 

opoo fhe-request of the Government in a

1ó ñil rppi-",ñ comptying with the requiremenfs of section-7g(b) or section

11 iOS(¡), õ"¿ers under i""tio" 704(b) or section 705(b), as applicable'

lZ ..(b) Concurrent Authorization.-If an order authorizing electronic surveillance

13 or physicat search has been obtained under section 105 or section 304 and that order

14 is still in effecÇ the attorney General may authorize, without an order under section

l5 704 orsection zoS, * ."q"ísition of foreign intelligence information targeting that

L6 United States person whiie such person is reasonably believed to be located outside

l7 the United Stâtes.

l8

19

20

..SEC. 7O7.USE OF INFORMATION ACQUIRED
UNDER TITLE V[I.

*+usseetien+(Ð;
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* 7 "([) ineidents ef neneemplianee by e speeified persen te rvhem tlre z\ttemey

"(viii) any annud review eendueÊed Pursua¡rt te paragraph (3)'

¿'sEe: ?04: usE eF E{FOR}&\TIoN 
^eQUEèEÐ 

€'NÐER SE€TIoN 703:

section.
..(b) Information Acquired Under Section 7$4.-Information acquired from an

."qùiritiol conducted it d"" section 704 shall be deemed to be information acquired

frolm an electronic surveillance pursuant to title I for purposes ofsection 106.

..SEC. 708. CONGRESSIONAL OVERSIGHT.
x* 21d)..(a) Semiannual repe*--+{€t Report.-Not less frequently than once every

6 months, the Attorney GeneraLshall fully inform' in a manner consistent with national

security, the congressional intelligence committees, the Committee on the Judiciary of

the Senaæ, and the Committee on the Judiciary of the House of Representatives,

concerning the implementation of this 
'A,et 

title.

,.(b) contenL-Each report made under subparagraph (a) shatl include

"(1) with resPect to section 70s-.

"(A) any certifications made under subsection 703(Ð during the

reporting Period;
..(B) any directives issued under subsection 703(g) during the reporting

period;
*x 3 1üi)"(C) a description of the judicial review during the reporting

period of any such certifications and targeting and minimization procedures

utilized with respect to such acquisition, including a copy of any order or

pleading in connection with such review that contains a significant legal

interpretation of the provisions of this â.e+ section;

6/13/2008._
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14 +ferm*ienó,(a) Information Acquired under section 703.-Information acquired

15 from an acquisition conducted under section 703 shall be deemed to be information

16 acquired fróm an electronic surveillance pursuant to title I for purposes of section 106'

l7 exóept for the purposes of subsection (i) of such seeti{on+
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"(D) any actions taken to challenge or enforce a directive under

paragraphs (4) or (5) of section 703G);

{c* 4 r($ß(E) any compliance reviews conducted by the Department of

Justice or the Officã of the Director of National Intelligence of acquisitions

authorized under subsection (a) 703(a);

** 5 "(vi)"(Ð a description of any incidents of noncompliance with a

directive issued-by the Attomey General and the Director of National

Intelligence under subsection (h) 703G)' including-

*t 6 r(I)6r(i) incidents of noncompliance by an element of the

intelligeice community with procedures adopted pursuant to subsections

(eXd) and fie) of section 703; and

**' 7::1$¡6(ü) incidents of noncompliance by a specified person to

whom thà Átto-"y General and Director of National Intelligence issued a

directive under subse¡tion (Ð;703G); and

"(G) any procedures implementing this section;

"(2) with resPect to section 70ç
..(A) the total number of applications made for orders under section

7M(b);

"(B) the total number of such orders either granted, modiflred' or

denied; and
,.(c) the total number of emergency acquisitions authorized by the

Attorney General under section 704(d) and the total number of subsequent

orders approving or denying such acquisitions; and

"(3) \üith resPect to section 705-
,.(A) the total number of applications made for orders under 705(b);

"(B) the total number of such orders either granted, modified' or

denied; and
6.(C) the total number of emergency acquisitions authorized by the

attorney General under subsection 705(d) and the total number of

subsequent orders approving or denying such applications'"'

(b) Table of contents.-The table of contents in the first section of the Foreign

ntàtíigence Surveillance Act of 1978 (50 U.S.C. l80l et seq.) is amended-

(1) by striking the item relating to title VII;

(2) by striking the iÛem relating to section 701; and

(3) by adding at the end the following:

..TITLE VII-ADDITIONAL PROCEDURES FER

6t1gt200a,- ::
7:06 PM
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1 CERTAIN PERSONS OUTSIDE THE I.INITED STATES

2..Sec.TOl.Limitationondefinitionofelectronicsurveillance.

3 "Sec.702.Definitions.

4 ..Sec.703.Procedures for aeq{*id+@ targeting certain persons

5outsidetheUnitedstatesotherthanUnitedStatespersons.

6 .,Sec.704.certain acquisitions inside the united states of united states persons

7 outside the United States.

g ,,sec.705.Other acquisitions targeting united states persons outside the united

9 States.

10 "Sec.T06.Jointapplications and concurrentauthorizations'

11 "Sec.707.Use

12 ..See,?O,|.Use of information acquired under seetie+le#| title VII.

13 (elSnnse+-'r'Sec-T0S.Congressional oversight'"'

14 (c) Technical and Conforming Amendments'-

15 (1) Trmn 18, tnnren srATEs coDE'-

16(A)Sncrror.¡2232.-Section2232(e)oftitlels,UnitedstatesCode,is
17 amendeã by inserting..(as defined in section 101(Ð of the Foreign

lB Intelligence Surveillince Act of 1978, regardless of the limitation of section

19 701 ofthat Act)" after "electronic surveillance"'

20(B)sEcTroN2511.-Section2511(2XaXiiXA)oftitlelS,UnitedStates-
2|Code,isamendedbyinserting..oracourtordcrpursuanttosectionT05of
ZZ tfre foieigu Intelligence Survãi[ance Act of 1978'after "assistance"'

23 (2)FOREIGNINTELLIGENCESTJRVEILTANCEACTOFI9TS._

24(A)sEcTIoNl09.-sectionl0goftheForeignlntelligenceSurveillance
25 ¡.ct ot rìzs (50 u.s.c. 1E0g) is amended by adding at the end the

26 following:

27 .,(e) Definition.-For the purpose of this section, the term 'electronic surveillance'

28 means electronic surveillance as defined in section 101(Ð of this Act regardless of

29 the limitation of section 701 of this AcL"'

30(B)sEcÏIoNll0.-sectionll0oftheForeignlntelligenceSurvei|Iance
ãi Act of 1978 (50 u-s.c. 1810) is amended bv-
32 (i) adding * "(a)" before "Civil Action"'

33 (ü) redesignating subsections (a) through (c) as paragraphs (1)

34 through (3), resPectively; and

35 (üi) adding at the end the following:

36 ,.þ) Definition.-For the purpose of this section, the term 'electronic surveillance'

37 means electronic surveillance asdefined in section 101(Ð of this Act regardless of

25
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I the limitation of section 701 of this AcL".

2(C)Sncrrox601.-Section60l(aX1)oftheForeignlnte||igence
3 surveillance Act of 197S (50 U.S.C. 1S71(aX1)) is amended by striking

4 subparagraphs (C) and @) and inserting the following:

"(C) pen registers under section 402;

"(D) access to records under section 501;

"@) acquisitions under section 704; and

"(F) acquisitions under section 705.".

(d) Termination of Authority.-
(1) II¡ CeNpRAL.-Except as provided in paragraph (2), the amendments made by

subsections (ax2), (b), anã (b)("1 shall cease to have effect on December 3l'2013.

(2) CoNTTNUTNG ApPLTCABILITY.-section 7e3(h{3) 203(gx3) of the Foreign

fntàtíigence Surveillance Act of 1978 (as amended by subsection (a)) shall remain in

effect with respect to any directive issued pursuant to section ?03{Ð 703G) of that

Act (as so amended) during the period such directive was in effect. Section 704(e)

of the Foreign Intelligence surveillance Act of 197E (as amended by subsection

(a)) shalt remain in effect with respect to an order or request for emergency

"Ji"ør,"" 
under that section. The use of information acquired by an acquisition

conducted under section 703 of that Act (as so amended) shall continue to be

govemed by the provisions of sectionTe4 707 of that Act (as so amended).

SEC. 102. STATEMENT OF EXCLUSTVE MEANS BY
WHICH ELECTROMC SURVEILLANCE AND
INTERCEPTION OF DOMESTIC COMMUNICATIONS
MAY BE CONDUCTED.

(a) Statement of Exclusive Means.-Title I of the Foreign Intelligence Surveillance

Acì of 1978 (50 U.S.C. 1801 et seq.) is amended by adding at the end thefollowing new

section:
..STATEMENT OF EXCLUSTVE MEANS BY WHICH ELECTRONIC

SURVEILLANCE AND INTERCEPTION OF DOMESTIC COMMUNICATIONS

MAY BE CONDUCTED
..Sec. 112. ehåpt€f€-++$-ar1{-tz+ The procedures of chapters 119, 121, and 206 of

title 18, united States code, and this Act shall be the exclusive means by which

electronic surveillance (as defined in section 101(Ð, regardless of the limitation of section

701) and the interception of domestic wire, oral, or electronic communications may be

conducted.".

(b) Tabte of Contents.-The table of contents in the first section of the Foreign

ntàúgence Surveillance Act of 1978 (50 U.S.C. 1801 et seq.) is amended by adding after

the item relating to section 11 1, the following:
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"Sec.l l2.Statement of exclusive means by which electronic surveillance and interception

of domestic communications may be conducted'"'

(c) conforming Amendments.-Section2511(2) of title 18, United states code, is

.-"naA in paralraph (Ð, by striking ", as defined in section 101 of zuch AcÇ" and

inserting ,,1as aeirneã i¡r réction 101(Ð of such Act regardless of the limitation of

section 701 of such Act)".

SEC. 103. SUBMITTAL TO CONGRESS OF CERTAIN

COURT ORDERS UNDER TTIE FOREIGN
INTELLIGENCE SURVEILLANCE ACT OF 1978.

l0 (a) Inclusion of Cert¿in Orders in Semi-A*nnet Semiannual Reports of Attorney

l1 General.-subsection (aX5) of section 601 of the Foreign Intelligence Surveillance Act

12 of lgTg (50 u.s.c. 1g71)'il amended by striking "(not including orders)" and inserting ",

13 orders,".

(b) Reports by Attorney General on certain other orders.-Such section 601' as

"-"i¿d by su'bsectionia), is further amended by adding at the end the following nerv

$råseeti€Ê:
.'(c) The Attorney General shall submit to the committees of Congress referred to in

subsection(a)acopyofanydecision,order,oropinionissuedbythery
üfid€F6€.4iaa4€3( Foreign

Intelligence surveillance court or the Foreign Intelligence surveillance court of

Revieõ that includes significant construction or interpretation of any provision of this

Act not later than 45 days after such decision, order, or opinion is issued'"'

(c) Definitions.-such section 601, as amended by subsections (a) and (b)' is

further amended by adding at the end the following:

"(d) Deflrnitions.-In fhis section:

..(1) FonnrcN TNTELITGEI\ICE SI'RVEILI-ANCE COURT; COURT.-The term
,*Foreign Intelligence Surveillance Court"'means the court established by

section 103(a).

,.(2) FonErcx INTELLIGENCE SLIRVEILLANCE COttRT OF REVIEW; COURÎ OF

REVIE\ry.-The term 'Foreign Intelligence surveillance court of Review' means

the court established by section 103(b).'''

32 SEC. 104. APPLICATIONS FOR COURT ORDERS'

33 Section 104 of the Foreign Intelligence Surveillance Act of 1978 (50 U.S.C. 1804) is

34 amended-

35 (1) in subsection (a)--

36 (A) by striking paragraphs (2) and (11);

37 (B) by redesignating paragraphs (3) through (10) as paragraphs (2) through

38 (9), resPectivelY;

| 6/1s/2ooe_
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1 (C) in paragraph (5), as redesignated by subparagraph (B) ofthis paragraph'

2 bY striking "detailed";

3 (D) in paragraph (6), as redesignated by subparagraph (B) of this paragraph'

4 in the matter preceding subparagraph (Af-

5 (i) by striking "Affairs or" and inserting "Affairs"'; and

6(ii)bystriking..Senate-''andinserting..Senate,ortheDeputyDirector
Tortrrene¿eralBureauoflnvestigation,ifdesignatedbythePresidentasa
8 ærtifYing official-";

9 (E) in paragraph (7), as redesignated by subparagraph (B) ofthis paragraph'

lô by striking..rät"*"nt of'and inserting..summary statement ofl';

I I (F) in paragraph (8)' as redesignated by subparagraph (B) of this paragraph'

12 bY adding "and" at the end; and

13 (G) in paragraph (9), as redesignated by subparagraph (B) ofthis paragraph'

14 by striking "; and" and inserting a period;

15 (2) bY striking subsection (b);

16(3)byredesignatingsubsections(c)through(e)assubsections(b)through(d)'
l7 respectivelY; and

18(4)inparagraph(lXA)ofsubsection(d),asredesignatedbyparagraph(3)ofthis
19 subsection, ¡irttiting -ár the Director of National Intelligence" and inserting "the

ZO Director of Ñational Int"llig"nc", or the Director of the Central Intelligence

2l AgencY".

22 SEC. 105. ßSUANCE OF AN ORDER'

23 Secrion 105 of the Foreign Intelligence surveillance Act of 1978 (50 U'S'C' 1805) is

24 amended-

25 (1) in subsection (a)-

26 (A) by striking paragraph (1); and

27 @) by redesignating paragraphs (2) through (5) as paragraphs (1) through

28 (4), resPectivelY;

29 (2) in subsection (b), by striking "(aX3)" and inserting "(a)(2)";

30 (3) in subsection (cXl)-

31 (A) in subparagraph (D), by adding "and" at the end;

32 (B) in subparagraph (E), by striking "; and" and inserting a period; and

33 (C) by striking subparagraph (F);

34 (4) bY striking subsection (d);

35(5)byredesignatingsubsections(e)through(i)assubsections(d)through(h)'
36 resPectivelY;

I 6/13/2oo&_
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(6) by amending subsection (e), as redesignated by paragraph (5) of this section,

to read as follows:

"(exl) Notwithstanding any other provision of this title, the Attorney General may

authorize the emergency èmployment of electronic surveillance if the Attorney Generd-
General reasonably-

..(A) determines that an emergency situation exists with respect to the

employment of electronic surveillance to obtain foreign intelligence information

before an order authorizing such surveillance can with due diligence be obtained;

..@) determines that the factual basis for issuance of an order under this title to

approve such electronic surveillance exists;

"(C) informs, either personally or through a designee, a judge having jurisdiction

under section 103 at the time of such authorization that the decision has been made

to employ emergency electronic surveillance; and

..(D) makes an application in accordance with this title to a judge having

jurisdiction under section 103 as soon as practicable, but not later than 168 hours

after the Attorney General authorizes such surveillance.

"(2) If the Attorney General authorizes the emergency employment of electronic

,u*"ill*"" under paragraph (1), the Attorney General shall require that the minimization

procedures required by this title for the issuance of ajudicial order be followed.

*(3) In the absence of ajudicial order approving such electronic surveillance, the

ru*"ill-." shall terminate when the information sought is obtained, when the

application for the order is denied, or after the expiration of 168 hours from the time of
authorization by the Attomey General, whichever is earliest.

*(4) A denial of the application made under this subsection may be reviewed as

provided in section 103.

26 *(5) In the event that such application for approval is denied, or in any other case

27 where the electronic surveillance is terminated and no order is issued approving the

ZB surveillance, no information obtained or evidence derived from such surveillance shall be

29 received in evidence or otherwise disclosed in any trial, hearing, or other proceeding in or

30 before any court, grand jury, depafmenÇ office, agency, regulatory body, legislative

3l committee, or othèr authority of the United States, a State, or political subdivision

32 thereof, and no information conceming any United States person acquired from such

33 surveillance shall subsequently be used or disclosed in any other manner by Federal

34 officers or employees without the consent of such person, except with the approval of the

35 Attorney Genèral if the information indicates a threat of death or serious bodily harm to

36 any person.

..(6) The Attorney General shall assess compliance with the requirements of paragraph

(5)."; and

(7) by adding at the end the following:

"(i) In any case in which the Govemment makes an application to a judge under this

title to conduct electronic surveillance involving communications and the judge grants

6t131200a._ _
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1 such application, upon the request ofthe applicant, thejudge shall also authorize the

2 installarion and uräáip"n ,"!irt"r, and tráp and ftace devices, and direct the disclosure

3 of the information set forth in section 402(d)(2)'" '

4 SEC. 106. USE OF INFORMATION.
5 Subsection (i) of section 106 of the Foreign Intelligence Surveillance Act of 1978 (8

6 U.S.C. 1806) is amended by striking"radio communication" and inserting

7 "communication".

8 SEC. 107. AMENDMENTS FOR PHYSICAL

9 SEARCHES.
10 (a) Applications.-section 303 of the Foreign Intelligence Surveillance Act of 1978

11 (50 U.S.C. 1823) is amended-

12 (1) in subsection (a)-
13 (A) bY striking ParagraPh (2);

14 (B) by redesignating paragraphs (3) through (9) as paragraphs (2) through

15 (8), resPectivelY;

16 (C) in paragraph (2), as redesignated by subparagraph (B) ofthis paragraph'

l7 bY striking "detailed";

18 (D) in paragraph (3XC), as redesignated by subparagraph (B) of this

19 p*"grupt, by-inserting 
..or is about to be" before "owned"; and

20 @) in paragraph (6), as redesignated by subparagraph (B) of this paragraph'

2l in the matter preceding subparagraph (A)-

22 (i) by striking "Affairs or" and inserting "Affairs"'; and

23(ii)bystrikin8..Senate-''andinserting..Senate,ortheDeputyDirector
24 or ìt e r,e¿erat B'ureau of Investigation, if designated by the President as a

25 certifYing official-"; and

26 (2) in subsection (dXlXA), by striking ..or the Director of National Intelligence''

27 and inserting;tt 
" 
pìáiór of Nâtionat Intelligence, or rhe Director of the central

28 Intelligence AgencY".

29 (b) Orders.-section 304 of the Foreign Intelligence Surveillance Act of 1978 (50

30 U.S.C. 1824) is amended-

31 (1) in subsection (a!-
32 (A) by striking paragraph (l); and

33 (B) by redesignating paragraphs (2) through (5) as paragraphs (1) through

34 (4), resPectivelY; and

35 (2) by amending subsection (e) to read as follows:

36 ..(ext) Notwithstanding any other provision of this title, the Attomey General may

37 authorize the emergency ã*píoyt"ni of a physical search if the Attomey Ceneral-

30

I oltveooa_
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General reasonably-
..(A) determines that an emergency situation exists with respect to the

employment of a physical search to obtain foreign intelligence information before an

order ãuthorizingiuch physical search can with due diligence be obt¿ined;

..@) determines that the factual basis for issuance of an order under this title to

approve such physical search exists;

..(c) informs, either personally or through a designee, a judge of the Foreign

Inteiligence Surveilhnõe Court at the time of such authorization that the decision

has been made to employ an emergency physical search; and

.,(D) makes an application in accordance with this title to a judge of the Foreign

Inteitigence Surveiilance Court as soon as practicable, but not more than 168 hours

after the Attorney General authorizes such physical search'

13 *(2) If the Attomey General authorizes the emergency employment of a physic¿l

14 search under p"*gruþt (1), the Attorney General shall require that the minimization

l5 procedures required by this title for the issuance of ajudicial order be followed.

16 "(3) In the absence of ajudicial order approving such physical search, the physical

17 search shall terminate when the information sought is obtained, when the application for

18 the order is denied, or after the expiration of 168 hours from the time of authorization by

19 the Attorney General, whichever is earliest.

20 ..(4) A denial of the application made under this subsection may be reviewed as

2l provided in section 103.

22 ..(5XA) In the event that such application for approval is denied, or in any other case

23 *tr"ró ine physical search is terminated and no order is issued approving the p¡y,si9l

24 search, nolniormation obtained or evidence derived from such physical search shall be

25 received in evidence or othenvise disclosed in any trial, hearing, or other proceeding in or

26 before any court, grandjury, department, office, agency, regulatory body, Iegislative

27 committee, or othèr authority of the United States, a State, or political subdivision

Zg thereof, and no information conceming any United States person acquired from such

Zg physical search shall subsequently be used or disclosed in any other manner by Federal

30 ãm."rr or employees without the consent of such person, except with the approval of the

3l Attorney Ceneraiif tne information indicates a threat of death or serious bodily harm to

32. anyperson.
..(B) The Attorney General shall assess compliance with the requirements of

subparagraph (A).".

(c) Conforming Amendments.-The Foreign Intelligence Surveillance Act of 1978 (50

U.S.C. 1801 et seq.) is amended-

(l) in section 304(aX4), as redesignated by subsection (b) of this section, by

striking *303(a)(7)(E)" and inserting "303(aX6XE)"; and

(2) in section 305(kX2), by striking "303(a)(7)" and inserting "303(aX6)"'

40 SEC. 108. AMENDMENTS FOR EMERGENCY PEN
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1 REGISTERS AND TRAP AND TRACE DEVICES'

2 Section403of theForeignIntelligenceSurveillanceActof 1978(50U'S'C' 1843)is

3 amended-

4 (1) in subsection (a)(2), by striking "4S hours" and inserting "168 hours"; and

5 (2) in subsection (cxlxc), by striking "48 hours" and inserting "168 hours"'

6 SEC. 109. FOREIGN INTELLIGENCE SURVEILLANCE
7 COURT.
8 (a) Designation of Judges.-subsection (a) of section 103 of the Foreign Intelligence

9 Surveillance Act of 1978150 U.S.C. 1803) is amended by inserting "at least" before

t0 "seven of the United States judicial circuits".

11 (b) En Banc AuthoritY.-

12 (l) IN GENERnI-.-subsection (a) of section 103 of the Foreign Intelligence

13 Surveillance Act of 1978, as amended by subsection (a) of this section, is further

14 amended-

15 (A) by inserting "(1)" after "(a)"; and

16 (B) by adding at the end the following new paragraph:

l7 *(zXA) The court established under this subsection may, on its own initiative, or upon

18 ttre requeit of the Government in any proceeding or a party under section 501(Ð or

g paragrãph (4) or (5) of section ZO¡(tr), trot¿ a hearing or rehearing, en banc, when ordered

20 üy u;lu¡otity of the judges that constitute such court upon a determination that-

2l ..(i) en banc consideration is necessary to secure or maintain uniformity of the

22 court's decisions; or

23 ..(ii) the proceeding involves a question of exceptional importance'

24 ..(B) Any authority granted by this Act to a judge of the court established under this

25 subsection-may tre eiei"ised bythe court en banc. When exercising such authority, the

26 court en banc shall comply with any requirements of this Act on the exercise of such

27 authority.

Zg ..(C) For purposes of this paragraph, the court en banc shall consist of all judges who

29 constitute the court established under this subsection"''

30 (2) CoNFoRMTNc AMENDMENTS.-The Foreign Intelligence Surveillance Act of

31 1978 is further amended-

32 (A) in subsection (a) of section 103, as amended by this subsection, by

33 inserting "(except when sitting en banc under paragraph (2))" after "nojudge

34 designated under this subsection"; and

35 (B) in section 302(c) (50 U.S.C. 1822(c)),by inserting "(except when sitting

36 en banc)" after "except that nojudge"'

37 (c) Stay or Modifrcation During an Appeal.-section 103 of the Foreign Intelligence

611312004._
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I Surveillance Act of 1978 (50 U.S.C. 1803) is amended-

2 (1) by redesignating subsection (f1 as subsection (g); and

3 (2) by inserting after subsection (e) the following new subsection:

4 "(Ð(l) A judge of rhe court established under subsection (a), the court established

5 under subsection (b) or a judge of that court, or the Supreme Court of the United States or

6 a justice of that court, may, in accordance with the rules of their respective courts, enter a

7 stay of an order or an order modifying an order of the court established under subsection

8 (a) or the court established under subsection (b) entered under any title of this Act' while

9 the court est¿blished under subsection (a) conducts a rehearing, while an appeal is

l0 pending to the court established under subsection (b), or while a petition of certiorari is

11 pending in the Supreme Court of the United States, or during the pendency of any review

12 by that court.

13 "(2) The authority described in paragraph (l) shall apply to an order entered under any

14 provision of this Act.".

15 SEC. 110. TECHMCAL AND CONFORMING
16 AMENDMENTS.

Section 103(e) of the Foreign Intelligence Surveillance Act of 1978 (50 U.S.C.

1803(e)) is amended-

(1) in paragraph (l), by striking "1058(h) or 501(f)(1)" and inserting "50l(Ð(l)
or 703"; and

(2)inparagraph(2),bystriking*1058(h)or501(Ð(l)''andinserting..50l(Ð(1)
or 703".

TITLE II-PROTECTIONS FOR ELECTRONIC
COMMUNICATION SERVICE PROVIDERS

25 SEC. 2OT. DEFINTIIONS.
In this title:

(l) Assrsrer'rcE.-The term "assistance" means the provision of, or the provision

of access to, information (including communication contents, communications

records, or other information relating to a customer or communication), facilities, or

another form of assistance.

(2) CONTEITTS.-The term'tontents" has the meaning given that term in section

101(n) of the Foreign Intelligence Surveillance Act of 1978 (50 U.S.C. 1801(n)).

(3) Covgn-en CNILAcrIoN.-The term "covered civil action" means a civil action

filed in a Federal or State court that-
(A) alleges that an electronic communication service provider fumished

assistance to an element of the intelligence community; and

(B) seeks monetary or other relief from the electronic communication service

6/rs/2oo&- i1
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provider related to the provision of such assistance'

(4) ELFÆTRONIC COMMUNICATION SERVICE PROVIDER.-The term "electronic

communication service provider" means-

(A) a telecommunications carrier, as that term is defined in section 3 of the

Communications Act of 1934 (47 U'S'C' 153);

(B) a provider of an electronic communication service' as that term is

defined in section 2510 of title 18, United States Code;

(C)aproviderofaremotecomputingservice,asthattermisdefinedin
section 2711 of title 18, United States Code;

(D)anyothercommunicationserviceproviderwhohasaccesstowireor
electronic communications either as such communications ale transmitted or as

such communications are stored;

(E) a parent" subsidiary, affiliate, successor, or assignee of an entity

described in subparagraph (A)' (B)' (C)' or @); or

(F¡anoff,rcer,employee,oragentofanentitydescribedinsubparagraph(A)'
(B), (c), (D), or (E).

(5) ELEMENT OF THE INTELLICENCE COMMLNITY.-The term "element of the

intelligence community" means an element of the intelligence community specified

in or d-esignated underìection 3(4) of the National security Act of 1947 (50 U'S'C'

ao,. ¡ØÐ.

SEC. 
^OL.LIMITATIONS 

ON CIVL ACTIONS FOR

ELECTRONIC COMMUNICATION SERVICE

PROVIDERS.
(a) Limitations.-

(1) In cnr.rnnnl.-Notwithstanding any other provision of law, a covered civil

action shall not lie or be maintained in a Federal or State court, and shall be

promptly dismissed, if the Attorney General certifies to the court that-

(A) the assistance alleged to have been provided by the electronic

communication service provider was-

(i) in connection with an intelligence activity involving communications

that was-
(I) authorized by the President during the period beginning on

September I l, 2001, and ending on January l7 , 2t07; md

(tr) designed to detect or prevent a terrorist attack, or activities in

preparationforaterroristattack,againsttheUnitedStates;and

(ìi) described in a written request or directive from the Attomey General

or the head of an element of the intelligence community (or the deputy of

such person) to the elertronic communication service provider indicating

6/13/2008,_
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1 that the activity was-
2 (f) authorized by the President; and

3 (II) determined to be lawful; or

4 (B) the electronic communication service provider did not provide the

5 alleged assistance.

6 (2) REvrew.-A certification made pursuant to paragraph (l) shall be subject to

7 review by a court for abuse ofdiscretion.

S (b) Review of Certifications.-If the Attorney General files a declaration under section

9 1746 of title 28, United States Code, that disclosure of a certification made pursuant to

10 subsection (a) would harm the national securiry of the United States, the court shall-

I I (l) review such certification in camera and ex parte; and

lZ (2) limit any public disclosure concerning such certification, including any public

13 order following such an ex parte review, to a statement that the conditions of
14 subsection (a) have been met, without disclosing the subparagraph of subsection

15 (aXl) that is the basis for the certification.

16 (c) Nondelegation.-The authority and duties of the Attorney General under this

17 section shall be performed by the Attorney General (or Acting Attomey General) or a

18 designee in a position not lower than the Deputy Attomey General.

lg (d) Civil Actions in State Court.-A covered civil action that is brought in a State court

20 shall be deemed to arise under the Constitution and laws of the United States and shall be

2l removable under section l$l of title 28, United States Code.

22 (e) Rule of Construction.-Nothing in this section may be construed to limit any

23 otherwise available imrnunity, privilege, or defense under any other provision of law.

24 (f) Effective Date and Application.-This section shall apply to any covered civil
25 action that is pending on or filed after the date of enactment of this Act.

26 SEC. 203. PROCEDURES FOR IMPLEMENTING
27 STATUTORY DEFENSES UNDER TT{E FOREIGN
28 INTELLIGENCE STJRVEILLANCE ACT OF 1978.

29 The Foreign Intelligence surveillance Act of 1978 (50 U.S.C. 1801 et seq.), as

30 amended by section 101, is further amended by adding after title VII the following new

3l title:

32 ..TITLE VM-PROTECTION OF PERSONS ASSISTING
33 THE GOVERNMENT

34 ..SEC. 801. DEFINITIONS.
35 "In this title:

36 "(1) AssstnrtcE.-The term 'assistance' means the provision of, or the provision

| 6/13/2oo8,_
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I of access to, information (including communication contents, corimunications

2 re*ords, or other information relating to a customer or communication), facilities, or

3 another form ofassistance

4 "(2) ATTORNEY 6ENERAL.-The term 'Attomey General' has the meaning give

5 thatterm in section l0l(g).

6 "(3) Co¡rTE¡ffs.-The term 'contents' has the meaning given that term in section

7 101(n).

g ..(4) ELEcTRoNIc coMMUNIcATIoN sERvIcE PRovIDER.-The term 'electronic

9 communication service provider' means-

l0 "(A) a telecommunications carrier, as that term is defined in section 3 of the

1l Communications Act of 1934 (a7 U.S.C. 153);

lZ "(B) a provider of electronic eemmr¡nieatiens communication service, as

13 thar rerm is def,rned in section 2510 0f title 18, united States Code;

14 "(C) a provider of a remote computing service, as that term is defined in

15 section 27ll of trtle 18, United States Code;

16 "(D) any other communication service provider who has access to wire or

li electronic communications either as such communications are transmitted or as

18 such communications are stored;

lg ..@) a parent, subsidiary, affiliate, successor, or assignee of an entity

20 described in subparagraph (A)' (B)' (C)' or (D); or

Zl "(Ð an officer, employee, or agent of an entity described in subparagraph

22 (A), (B), (C), (D), or (E).

23 ..(5) ELs,tvreNT oF THE TNTELLTGENCE CoMMLJNITY.-The term 'element of the

24 intelligence community' means an element of the intelligence communify as

25 specif,ied or designated under section 3(4) of the National Security Act of 1947 (50

26 U.S.C. a01a(4)).

27 "(6) PensoN.-The term 'person' ¡¡s¿¡15-

28 "(A) an electronic communication service provider; or

29 "(B) a landlord, custodian, or other person who may be authorized or

30 required to fi¡rnish assistance pursuant to-
3 I "(i) an order of the court established under section 103(a) directing such

32 assistance;

33 "(ii) a certification in writing under section 251l(2XaXiiXB) or 27O9(b)

34 of titte 18, United States Code; or

35 "(iii) a directive under section 102(a)(4), l05B(e), as in effect on the

36 day before the date of the enactrnent of the FISA Amendments Act of
37 2e0+2008 or 703(h).

3g .'(7) Srnre.-The term 'State' means any State, political subdivision of a State,

39 the Commonwealth of Puerto Rico, the District of Columbia, and any territory or

I olrg¡zooa_ _
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I possession of the United States, and includes any officer, public utility commission,

2 or other body authorized to regulate an electronic communication service provider.

3 ..SEC. 802. PROCEDURES FOR IMPLEMENTING
4 STATI.NORY DEFENSES.
5 "(u) Requirement for Certification.-

6 "(l) IN cENERAl.-Notwithstanding any other provision of law, no civil action

7 may lie or be maintained in a Federal or State court against any person for providing

8 assistance to an element of the intelligence community, and shall be promptly

9 dismissed, if the Attomey General cefifies to the court that-

l0 "(A) any assistance by that person was provided pursuant to an order ofthe

1 1 court established under section 103(a) directing such assistance;

lZ "(B) any assistance by that person was provided pursuant to a certification in

t3 writing under section 2511(2XaXiiXB) or 2709(b) of title 18, United States

14 Code;

15 "(C) any assistance by that person was provided pursuant to a directive under

16 sections lO2(ùØ),1058(e), as in effect on the day before the date of the

17 enacrment of the FISA Amendments Act of 2CI07 200E, or 703(h) directing

18 such assistance; or

lg "(D) the person did not provide the alleged assistance'

20 "(2) Rrvmw.-A certification made pursuant to paragfaph (1) shatl be subject to

21 review by a court for abuse of discretion.

22 "(b) Limitations on Disclosure.-If the Attorney General files a declaration under

23 section 1746 of title 28, United States Code, that disclosure of a certification made

24 pursuant to subsection (a) would harm the national security of the United Ståtes, the court

25 shall-
26 "(1) review such certification in camera and ex parte; and

Z7 "(2) limit any public disclosure concerning such certification, including any

28 public order follõwing such an ex parte review, to a statement that the conditions of
Zg iubsection (a) have been met, without disclosing the subparagraph of subsection

30 (a)(1) that is the basis for the certification-

3l "(c) Removal.-A civil action against a person for providing assistance to an element

32 of the intelligence community that is brought in a State court shall be deemed to arise

33 under the Constitution and laws of the United States and shall be removable under section

34 1441 of title 28, United States Code.

35 "(d) Relationship to Other Laws.-Nothing in this section may be construed to limit
36 any otherwise available immunity, privilege, or defense under any other provision of law.

37 "(e) Applicabiliry.-This section shall apply to a civil action pending on or filed after

38 the date of enactment of the FISA Amendments Act of 2CI0*z 2008.".
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SEC. 204. PREEMPTION OF STATE
INVESTIGATIONS.

Title vItr of the Foreign Intelligence Surveillance Act (50 u.s'c' 1801 et seQ')' as

added by section 203 of ihis Act, is amended by adding at the end the following new

section:

..SEC. 803. PREEMPTION.
"(a) kr General.-No State shall have authority tG-

..(1) conduct an investigation into an electronic communication service provider's

alleged assistance to an el'ement of the intelligence community;

..(2)requirethroughregulationorany.othermeansthedisclosureofinformation

aboit'an électronic ómminication service provider's alleged assistance to an

element of the intelligence community;

..(3)imposeanyadministrativesanctiononan.electroniccommunicationservice

proviáer fãr assistance to an element of the intelligence communlty; or

..(4)commenceormaintainacivilactionorotherproceedingtoenforcea

requirement that an electronic communication service provider disclose information

concerning alleged assistance to an element of the intelligence community'

..(b)SuitsbytheUnitedStates.-TheUnitedStatesmaybringsuittoenforcethe

provisions of this section.

..(c) Jurisdiction.-The district courts of the united States shall have jurisdiction over

anyiívil action brought by the United States to enforce the provisions of this section'

..(d)Application._Thissectionshallapplytoanyinvestigation,'action,orproceeding

that is pending on or filed after the date oiènactment of the FISA Amendments Act of

gggl+ 200E.'.

SEC. IOS.TECHNICAL AMENDMENTS.
The table of contents in the first section of the Foreign Intelligence Surveillance Act of

1g7g (50 u.s.c. tsOt ãt seq.), as amended by section 101(b), is further amended by

adding at the end the following:

..TTTLE VM-PROTECTION OF PERSONS ASSISTING

THE GOVERNMENT
31 "Sec.SOl.Definitions.

32 "Sec.802.Procedures for implementing statutory defenses'

33 "Sec.803.PreemPtion.".

34 TITLE TII-OTIIER PROVISIONS

35 SEC. 301. SEVERABILTTY.
38
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If any provision of this Act, any amendment made by this Act, or the application

thereof to any person or circumstänces is held invalid, the validity of the remainder of the

Act, any sucú ãmendments, and of the application of such provisions to other persons and

circumstances shall not be affected thereby.

SEC. 302. EFFECTTVE DATE; REPEAL; TRANSITION

PROCEDURES.
(a) In General.-Except as provided in subsection (c), the amendments made by this

Act shall take effect on the date of the enactment of this Act'

(b) Repeal.-

(1) IN GENEReI.-Except as provided in subsection (c), sections 1054' 1058, and

105C of rhe Foreign Intelligencã Surveillance Act of 1978 (50 U.S.C. 1805a. 1805b'

and 1805c) are rePealed.

(2) TABLE oF coNTENTs.-The table of contents in the first section of the Foreign

ntàtiigence Surveillance Act of 1978 (50 U.S.C. l80l et seq.) is amended by

striking the items relating to sections 1054, 1058, and l05C'

(c) Transitions Procedures--

(1) PROTECTTON FROM LIABILITY.-Notwithstanding subsection (bXl)' subsection

0) àf section l05B of the Foreign Intelligence Surveillance Act of 1978 shall remain

in effect with respect to any directives issued pursuant to suchsection l05B for

information, faciiities, or assistance provided during ttre period such directive was or

is in effect.

(2) Onnens IN EFFEcr.-

(A) ORDERS rN EFFECT ON DATE OF ENACTMENT.-Notwithstanding any other

prouírion of this Act or of the Foreign Intelligence surveillance Act of 1978-

(i)anyorderineffectonthedateofenactmentofthisActissued
puiru*i to the Foreign Intelligence Surveillance Act of 1978 or section

ãO) of tn" Protect America Act of 2007 (Public Law 11O-55; 121 Stat-

SiO) str¿t remain in effect until the date of expiration of such order; and

(ii) at the request ofthe applicant" the court established under section

tgà(a) of ttre Fòreign Intelligence Surveillance Act of 1978 (50 U.S.C.

1803(a)) shall reauthorize such order if the facts and circumslances

continue tojustify issuance of such order under the provisions of such Act'

as in effect ón the day before the date of the enactment of the Protect

America Act of 2007, except as amended by sections |02, |o3' lM, 105,

106, 107, 108, and 109 ofthis Act.

(B) Onoens rN EFFECT ON DECEMBER 31,2013._/iny order issued under title

Vd of the Foreign Inælligence Surveillance Act of 1978, as amended by

section 101 0f this Act, iñ effect on December 31,2013, shall continue in effect

until the daæ of the expiration of such order. Any such order shall be governed

by the applicable provisions of the Foreign Intelligence Surveillance Act of
Ddeted: 1l23l2ooa
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1978, as so amended.

(3) AurHonzATIoNS AND DIREcrrvEs IN EFFEcT'-

(A)AurHoRz¡TIoNSANDDIRECTIVESINEFFECToNDATEoFENACTMENT.-
Notwithstanding any other provision of this Act or of the Foreign Intelligence 

-

Surveillance À""t ofiqZS, any authorization or directive in effect on the date of

the enactment of this Act issued pursuant to the Protect America Act of 2007'

or any amendment made by ttrat Act, shall remain in effect until the date of

expiration of such authorization or directive. Any such authorization or

directive shall be governed by the applicable provisions of the Pfotect America

Acr.of20o7(l2lStât.552),andtheamendmentmadebytlratAct"and,except
asprovidedinparagraph(4)ofthissubsection,anyacquisitionpursuanttosuch
authorization oi ¿it""tiu" shall be deemed not to constitute electronic

surveillance (as that term is defined in section 101(f) ofthe Foreign Intelligence

Surveillance Áct of 1978 (50 U.S.C. lS0l(Ð), as construed in accordance with

section 1054 of the Foreign Intelligence Surveillance Act of 1978 (50 u's'c'
1805a).

(B) AUTTToRtZATIONS AND DIRECTTVES IN EFFECTON DECEMBER 3l'2013'-
Any authorization or directive issued under titte vtr of the Foreign Intelligence

Surveillance Act of 1978, as amended by section 101 of this Act, in effect on

December 3l,Z}l3,shall continue in effect until the date of the expiration of

such authorization or directive. Any such authorization or directive shall be

governed by the applicable provisions of the Foreign Intelligence Surveillance

Act of 1978, as so amended, and, except as provided in section 784 707 of the

Foreign Intelligence surveillance ¡,ct or 1978, as so amended, any acquisition

pursuant to ,uJh authorization or directive shall be deemed not to constitute

electronic surveillance (as that term is defrned in section 101(Ð of the Forgign

Intelligence Surveillance Act of 1978, to the extent that such section 101(Ð is

limited by section 701 of the Foreign Intelligence surveillance Act of 1978' as

so amended).

(4)UseoTINFORMATIoNACQUIREDI.JNDERPRoTECTAMERICA¡cr.-Information
acquired from an acquisition conducted under the Protect America Act of 2007' and

the amendments maáe by that Act, shall be deemed to be information acquired from

an electronic surveillancl pursuant to title I ofthe Foreign Intelligence Surveillance

Act of 1978 (50 U.S.C. tg-Ot et seq.) for purposes of section 106 of that Act (50

U.S.C. 1806), except for purposes of subsection () of such section'

(5)NEwoRDERs.-NotwithsøndinganyotherprovisionofthisActorofthe
Foreign Intelligence Surveillance Act of 1978-

(A)thegovemmentmayfileanapplicationforanorderundertheForeign
Intelligence Surveillance Act of 1978, as in effect on the day before the date of

the enactment of the Protect America Act of 2ffi7, except as amended by

sectionsl02,l03,104,l05,106,l07,l08,andl09ofthisAct;and
(B) the court established under section 103(a) of the Foreign Intelligence-

Surveillance Act of 1978 shall enter an order granting such an application if the
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application meets the requirements of such Ac! as in effect on the day before
the daæ of the enactment of the protect America Actof z0oT,except as
amended by sections lvz, ro3,104, r05, Lffi, ro7, r0g, and 109 of this Act.

(6) Exra¡¡-reurr{oRuATroNs.-At the request of the applicant, the court
estabüshed under section 103(a) of the Foreign úrtelligence Surveillance Act of
1978 shall extinguish any extant authorization to conduct electronic surveillance or
physical search entered pursuant to such Act.

(7) APPLICABLE PRovIsIoNS.-Any surveillance conducted pursuant to an order
entered pursuant to this subsection shall be subject to the provisions of the Foreign
Intelligence Surveillance Act of 1978, as in effect on the ãay before the daæ of the
enacEnent of the Protect America Act of 2oT7,except as amended by sections lû2,
103, 104, 105, 106, 107, l0B, and 109 of ttris Ae+66S+4Act

ea¡en*r*e-+sg(t) TRANsrrroN pRocEDrJREs coNcERNTNG TEE TARcErrNc
oF UNTTÐ STAIES PmsoNS ovERsEAs.-Any autlrorízatÍon in effect on the date
of enactuent of this act under section 2s of Executive o¡der rzg33 to
intentionally target a Unit€d States person reasonably believed to be located
outside the United States shall rem¡in in etrect, and shall constitute a sufficient
basis for conducting such an ac{uisition targeting a united states pen¡on
Iocated outside the United States until the earlier of-

fieh€OÞI€RESS(A) the date that authorization expires; or
lst$eseien

948
Fepe+++.t+Ze9l

+Ð{+(B) tùe date that is 90 days after the dete of the enactuent of this
Act
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