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TITLE TV_OTHER PROVISIONS

Sec. 401. Severability.
Sec. 402. Effective dat¿.
Sec. 408. Bepeals.
Sec. 404. Transition procerlures.
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SECTION 1. SIIORT TTILE; TABLE OF COÌYTENTS.

(a) Snonr Tnln.-This Aet may be cited as the

"Foreign Intelligence Surveillance Act of 1928 Amend-

nents Act of 2008" or the "FISA Amenclments Act of

2009".

(b) Te¡rc oF CoNrpwrs.-The table of contents for

this Act is as follows:

Sec. l. Shorttitte; table ofcontelrts.

TITI]E I_FORE IGN INTE LiJIGE NCE SURVE ILI,ANCE

see. 101. Additional procedures regarding certain persons outside the united
Staæs.

sec. 102' statement of exclu,sive means by which erectrcnic sun¡eiilance anr.r
nterception of certain eommunications rnay be conducted.

sec. 103. submitt¿l to cong¡ress of cert¿in court orders under the Foreisn In-
telligenee Surveillance Act of lg7g.

Sec. 104. þplications for court orders.
Sec. 105. Issuance of a¡ o¡.der.
Sec. 106. Use of inforrnation.
Sec. 107. AmendmenLs for physieal searches.
sec. 108. Amendments for emergency pen registers and rrap and trace devices.
Sec. 109. Foreþ Intelligence Surveillance Court.
Sec. 110. Weapons of ma.ss destruction.

TITIJE II_PROTECTIONS FOR ELECTROMC COMMUNICATION
SERVÍCE PROVIDERS

sec. 201. Procedures for imprernenting statutory defenses under the Foreign
Intelligenee Surveillance Act of l9?g,

Sec. 202. Technie¿l amendments.

TITIJE III_REVIEW OF PR.EVIOUS ACTIONS

Sec. 301. Review of previous actions.
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1 TITLE I-FOREIGN
2 INÏTELLIGENCE SUR\IEILI-.AT.ICE
3 snc. 10r. ADDITToNAL pRocEDURES REGARDTNc cERTATN

4 PERsoNS oUTSIDE TIIE U¡grTED STATES.

5 (a) Ir¡ GnNeRAr.-The Foreign Intelligence Surveil_

6 lanee Act of 1gz8 (50 u.s.c. 1g01 et seq.) is amended-

7 (1) b.V striking title VII; and

8 (2) by adding at the end the following:

g ..TITLE VII-ADDITIONAL PROCE.
10 DURES REGARDING CERTAIN
11 PERSONS OT-]TSIDE THE
12 {INITED STATES
13 'srcc. zot. DEFrNrrroNS.

14 "(a) Ix Gp¡vsRAl,.-The terms ,agent of a foreign

15 power', 'Attorney General', 'contents', 'electronic surveil-

16 lance', 'foreign inteiligence information', 'foreign power',

l7 'person', 'united states', and 'united states person' have

l8 the meanings given sueh terms in section 101, except as

19 specifically provided in this title.

20 ,,(b) AoorrroNarJ DprrurrroNs._

21 "(1) coNcnnssroNArr TNTELLTGENCE coM*rr-
22 rpus.-The term'congressionar interigence eommit-

23 þss'ms¿ns-

24 "(A) the Select Committee on Intelligence

25 of the Senate: and

flvl0\06f708\061708.363.xm1 (4075g9t14)
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"(B) the Permanent Select Committee on

Intelligence of the House of Ìlepresentatives.

"(2) FonørcN TNTELLIGENoE SITRVEILLANCE

COLTRT; COURT.-The terlns'Foreign Intelligence

Surveillance Court' and 'Court' mean the court es-

tablished under section 108(a).

"(3) Fonucx INTELLIGENcE suRVEILLANCE

COLIRT OF REVIEW; COURT OF RE\TEv/..-The terms

'Foreign Intelligence Surveillance Court of Review,

and 'Court of Review'

under seetion 103(b).

"(4) Er,pcrnoxrc

mean the eourt established

PROWDER.-The term

serviee provider' means-

COMMUNICATION SERVICE

'electronic eommunication

"(A) a telecommunieations earrier, as that

term is defined in section B of the Communica-

tions Act of 1934 (47 U.S.C. 158);

"(B) a provider of electronic communica-

tion service, as that term is defined. in section

2510 of title 18, United States Code;

"(C) a provider of a remote computing

service, as that term is defined in section 2211

of title 18, United States Code;

"(D) any other eommunication service pro-

vider who has access to \a'ire or electronic com-

ftvl0\061708\0617o8.A6g.xmt (407s39114)
June 17, 2008 (10:52 p.m.)
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I ¡¡¡unicatiorx either as such communications are

2 transmitted or as such communications are

3 stored; or

4 ',(E) an officer, employee, or agent of an

5 entity deseribed in subparagraph (A), (B), (C),

6 or (D).

7 "(b) INrnLLrcnNcs coMMUNrrv.-The term

8 'intelligence community' has the meaning given the

9 term in seetion B(4) of the rrTationar securitv Act of

10 rs47 (50 U.S.C. a01a(a)).

11 rsEc. 202. pRocEDUREs FoR TARcETTNG .ERTATN pER-

12 soNs ouTsrDE THE uNlTED sTATES orrrEn

13 THAN T.INITED STATES PERSoNS.

14 "(a) AurnorùrzlTroN.-Notwithstanding any other

15 provision of law, upon the issuance of an order in accord-

16 ance with subsection (i)(g) or a determination under sub-

17 seetion (c)(2), the attorney General and the Direetor of

18 National rntelligence may authorize jointly, for a period

19 of up to I year from the effective date of the authoriza-

20 tion, the targeting of persons reasonably believed to be lo-

21 eated outside the united states to aequire foreign intel-

22 ligence information.

23 "(b) Lnnrerro¡rs.-An acquisition authorized under

24 subsection (a)-

f:WlCÂ061708\061708.963.xmt (4075g9t14)
June 17, 20OB (10:52 p.m.)
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"(1) nlay not intentionaJly target any person

lmown at the time of aequisition to be located in the

United States;

"(2) may not intentionally target a person rea-

sonably believed to be located outside the United

States if the purpose of such acquisition is to target

a particuìar, known person reasonably believed to be

in the United States;

"(3) may not intentionally target a United

States person reasonably believed. to be located out-

side the United States;

"(4) may not intentionally acquire any commu-

nieation as to which the sencler and all intended re-

cipients are knorvn at the time of the acquisition to

be located in the United States; and

"(5) shall be conducted in a manner consistent

with the fourth amendment to the Constihrtion of

the United States.

"(c) Coxnucr oF AceulsrrroN.-

"(1) IN cn¡rsRAr.-An acquisition authorized

under subsection (a) shall be conducted onlv in ac-

cordance ïyith-

"(A) the targeting and minimization proce-

dures adopted in accordanee with subsections

(d) and (e); and

f:V1 0\061 708\061 708.g6g.xmt (407599114)
June 17, 2008 (10:SZ p.m.)
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"(B) upon submission of a ceftification in

accordance \¡¡ith subsection (g), such certifi-

cation.

" (2) DornRMINATroN.-A determination under

this paragraph and for purposes of subsection (a) is

a determination by the Attorne,y General and the Di-

rector of National Intelligence that exigent eir-

cumstances exist because, without immediate imple-

mentation of ¿n authorization under subsection (a),

intelligence important to the national security of the

United States may be lost or not timely acquired

and time does not permit the issuance of an order

pursuant to subsection (iXB) prior to the implemen-

tation of such authorization.

"(3) TrurrNG oF DETERMTNATToN._The Attor_

ney General and the Director of National Intel-

ligence may nrake the determination under para-

graph (2)-

"(A) before the submission of a certifi-

eation in accordanee with subsection (g); o"

"(B) by amending a certification pursuant

to subsection (iX1XC) at any time during

which judicial review under subsection (i) of

such certifieation is pending.



F:\PKBUNT\FISA2007\H3773pROp_003.XML[Discussion Draft]

a

I

2

3

4

5

6

7

I
9

10

11

12

13

14

15

16

17

l8

T9

20

2T

22

23

24

"(4) Cor.rsrnucTroN.-Nothing in title I shall

be constmed to require an application for a court

order under such title for an acquisition that is tar_

geted in accordance with this section at a person

reasonably believed to be located outside the United

States.

" (d) T¡ncETrNG pnoc-EounEs._

"(1) RnqurnnMENT To ar)opr.-The Attorney

General, in eonsultation with the Director of Na_

tional Intelligence, shall adopt targeting proeedures

that are reasonably designed to-
"(A) ensure that any aequisition author_

ized under subsection (a) is limited to targcting

persons reasonably believed to be locatecì out_

side the United States; and

"(B) prevent the intentional acquisition of

any communieation as to which the sender and

all intended recipients are known at the time of

the acquisition to be located in the United

States.

"(2) Juorcr¿l REvrE\v.-The procedures

adopted in accordance with paragraph (1) shall be

subjeet to judieial review pursuant to subsection (i).

" (e) MnrrurzATroN pnoc¡ounns._

flvf0\061708\061708.363.xmt (407539[4)
Juns 17,2008 (10:52 p.m.)
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"(1) RnqUTREMENT To ADopr.-The Attorney

General, in consultaiion with the Director of Na-

tional Intelligenee, shall adopt minimization proce-

dures that meet the definition of minimization proce-

dures under seetion 101(h) or 801(4), as appro-

priate, for acquisitions authorized under subsection

(a).

"(2) Juolcr¡r, nevrew.-The minimization

procedures adopted in accordanee with paragraph

(1) shall be subject to judicial review pursuant to

subsection (i).

"(f) GUnETJINES FoR, CoMeTJIANCE W'nn l_.¡run¿._

TIONS--

"(1) RnqURDMENT ro A-Dopr.-The Attorney

General, in consultation with the Director of Na-

tional Intelligence, shall adopt guidelines to ensure-

"(A) complianee with the limitations in

subsection (b); and

"(B) that an application for a court order

is flrled as required by this Act.

"(2) SunmrssroN oF GTTIDEIINES._The Attor_

ney General shall provide the guidelines adopted in

aceordance with paragraph (1) to--
"(A) the congressional intelligence commit-

tees;

f:Wl0\061708\D617o8.g6g.xmt (407S99t14)
June 17,2008 (10:52 p.m.)
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"(B) the Committees on the Judiciary of

the Senate and the House of Representatives;

and

"(C) the floreign Intelligence Surueillance

Court.

"(g) CunuFrcATroN.-

"(1) IN GENErù\r.-

"(A) RneurRnMnNT.-subject to subpara-

graph (B), prior to the implementation of an

authorization under subsection (a), the ,{ttor-

ney General and the Director of National Intel-

ligence shall provide to the Foreign Intelligenee

Surveillance Court a written certification and

any supporting affidavit, under oath and under

seal, in accordance with this subsection.

"(B) .ExcpprroN.-If the Attorney Gen-

eral and the Director of National Intelligenee

make a deterrnination under subsection (c)(2)

and time does not permit the submission of a

certification under this subseetion prior to the

implementation of an authorization under sub-

section (a), the Attorney General and the Direc-

tor of National Intelligence shall submit to the

Court a certification for sueh authorization as
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"(I) ensure that an acqrisition

authorized under subsection (a) is

limited to targeting persons reason-

ably believed to be loeated outside the

United States: and

"(II) prevent the intentional ac-

quisition of any communication as to

which the sender and all intended re-

cipients are known at the time of the

acquisition to be located in the United

States;

"(ii) the minimization proeedures to

be used with respect to such acquisition-

F:\PKBVNT\FISA2007\rú773PROP_003.)CvtL [Diseussion Draft ]
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soon as praeticable but in no event later than

7 days after such determination is made.

"(2) RoqurnolrENTS.-A certification made

under this subsection shall-

"(A) attest that-
"(i) there are reasonable procedures

in place that have been approved, have

been submitted for approval, or will be

submitted u'ith the certification for ap-

proval by the Foreign Intelligence Surveil-

lance Court to--
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"(I) meet the defÏnition of mini-

mization procedures u¡der section

101(h) or 301(4), as appropriate; and

"(II) have been approved, have

been submitted for approval, or will be

submitted \{¡ith the eertification for

approval by the Foreign Intelligence

Surveillance Court;

"(iii) guidelines have been adopted in

accordance '\Ãrith subsection (f) to ensure

compliance with the limitations in sub-

section (b) and to ensure that an applica-

tion for a court order is filed as required

by this Act;

"(iv) the procedures and guidelines re-

ferred to in clauses (i), (ii), and (iii) are

consistent with the requirements of the

fourth amendment to the Constitution of

the United States;

"(v) a significant purpose of the ac-

quisition is to obtain foreign intelligence

information;

"(vi) the acquisition involves obtaining

foreign intelligence information from or
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t2

vç'ith the assistance of an electronic com-

munication service provider; and

"(vii) the acquisition complies with

the limitations in subsection (b);

"(B) include the procedures adopted in ac-

eordance with subsections (d) and (e);

"(C) be supported, as appropriate, by the

affidavit of any appropriate official in the area

of national security who is-
"(i) appointed by the president, by

and with the advice and consent of the

Senate; or

"(ii) the head of an element of the in-

telligence community;

"(D) include-

"(i) an effective date for the author-

ization that is at least B0 days after the

submission of the written certification to

the court; or

"(ii) if the acquisition has begun or

the effective date is less than B0 days after

the submission of the written certification

to the court, the date the acquisition began

or the effective date for the acquisition;

and
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"(E) if the Attorney General and the Di-

rector of National Intelligence make a deter-

mination under subsection (c)(2), include a

statement that such determination has been

made.

"(3) CuelvcB rN EFFECTT\¡E DATp.-The At-

torney General and the Director of National Intel-

ligence may advanee or delay the effective date re-

ferred to in paragraph (Z)(D) by submitting an

amended certification in accordance with subsection

(iXlXC) to the Foreign Intelligenee Surveillance

Court for review pursuant to subsection (i).

"(4) I_rrnrrTATION.-A eertification made under

this subsection is not required to identify the specifie

facilities, places, premises, or property at which an

acquisition authorized under subsection (a) will be

direeted or conducted.

"(5) M¿lvrnNeNCE oF cERTrFrcArroN._The

Attorney General or a designee of the Attorney Gen-

eral shall maintain a copy of a certifieation made

under this subsection.

"(6) Rrrrrøw.-A eertifieation submitted in ac-

cordanee with this subsection shall be subject to ju-

dicial review pursuant to subsection (i).

f:Vl0\061708\061708.363.xmt (4O7539t14)
June 17, 2008 (10:52 p.m.)
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"(li) Dmncrrvns AND JuDrcrar, REVTEw oF Drnpc-

TIVES.-

"(1) Auruonrry.-With respect to an acquisi-

tion authorized under subsection (a), the Attorney

General and the Director of National Intelligencc

may direet, in writing, an electronic communication

service provider to-
"(A) immediately provide the Government

\Ã'ith all information, facilities, or assistance

necessary to accomplish the aequisition in a

manner that will protect the secrecy of the ac-

quisition and produce a minimum of inter-

ference with the seruiees that such electronic

communication service provider is providing to

the target of the aequisition; and

"(B) maintain under security procedures

approved by the Attorney General and the Di-

rector of National Intelligenee any records con-

eerning the acquisition or the aid furnished that

sueh electronic communication service provider

wishes to maintain.

"(2) CouppxsetroN._The Government shall

compensate, at the prevailing rate, an electronic

eommunication serviee provider for providing infor-

flvl0\06f708\06t708.g6g.xmt (407539t14)
June 17,2008 ('10:52 p.m.)
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mation, facilities, or assistance in accordance with a

directive issued pursuant to paragraph (1).

"(3) Rølnasn FRoM ITIABIIJITv._No cause of

action shall lie in any court against any electronic

eomrnunieation service provider for providing any in-

formation, f'acilities, or assistance in aecordanee with

a directive issued pursuant to paragraph (1).

"(4) Cg¡r,LENGrNc OF DIRECTwES._

"(A) AurrtoRlry To crrÀITLENGE._Al

electronic communication service provider re-

ceiving a direetive issued pursuant to paragraph

(1) may file a petition to modiS, or set aside

sueh directive with the Foreign Intelligence

Surueillanee Court, which shall have jurisdiction

to review sueh petition.

"(B) AssrcNMENr.-The presiding judge

of the Court shall assign a petition file,il under

subparagraph (A) to 1 of the judges serving in

the pool established under seetion 108(e)(1) not

later than 24 hours after the filing of such peti-

tion.

"(C) SIa¡¡DARDS FoR REvrEw.-A judge

considering a petition to filed under subpara-

graph (A) may grant sueh petition only if the

judge finds that the directive does not meet the

flv10\061708\061708.969.xmt (407S39t14)
June 17, 2008 (10:52 p.m.)
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requirements of this secti,.n, or is otherwise un-

lawful.

"(D) PnocnouRps FoR rNrrIÀL RE-

\iIow.-A judge shall conduct an iniiial review

of a petition fliled under subparagraph (A) not

later than 5 days afber being assigned such pe-

tition. If the judge determines that such peti-

tion does not consist of claims, defenses, or

other legal contentions that are warranted by

existing larv or by a nonftivolous argument for

extending, modifuing, or reversing existing law

or for establishing new law, the judge shall im-

mediately deny such petition and affirm the di-

rective or any part of the directive that is the

subject of such petition and order the recipient

to comply with the directive or any part of it.

Upon making a determination under this sub-

paragraph or promptly thereafter, the judge

shall provide a written statement for the reeord

of the reasons for such determination.

"(E) Pnoc¡ounns FoR, pr,ENARy RE-

rrrow.-If a judge determines that a petition

filed under subparagraph (A) requires plenary

review, the judge shall affirm, modifu, or set

aside the directive that is the subject of such

f:Wl0\061708þ61708.363.xm1 (402S39t14)
June 17,2@8 (10:52 p.m,)
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petition not later than 30 days after being as-

signed such petition. If the judge does not set

aside the directive, the judge shall immediatel.v

affirm or affirm rvith modifications the direc-

tive, and order the recipient to compìy with the

directive in its entirety or as niodified. The

judge shall provide a r.wittcn st¿tement for the

record of the reasons for a determination under

this subparagraph.

"(F) CoNTTNUED EFFECT.-Any directive

not explicitly modified or set aside under this

paragraph shall remain in full effect.

"(G) Coxrnmpr oF counl.-Failure to

obey an order issued under this paragraph may

be punished by the Court as contempt of eourt.

"(5) EvnoRCEMENT oF DrRECTryEs.-

"(A) OnoER To coMpEL.-If an electronic

communication seruice provider fails to eomply

with a directive issued pursuant to paragraph

(1), the Attorney General may frle a petition for

an order to compel the electronic communica-

tion seruiee provider to comply with the direc-

tive with the Foreign Intelligence Surveillance

Court, which shall have jurisdiction to review

such petition.

flv l 0\061 708\061708.363.xmt (407s39t14)
June f 7,2008 (10:52 p.m.)
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"(B) AssrGNMENr.-The presiding judge

of the Court shall assign a petition filed under

subparagraph (A) to 1 of the judges serving in

the pool est¿blished under scction 108(e)(l) not

later than 24 hours after the filing of such peti-

tion.

"(C) PnocEDURES FoR RDvrEw.-A judge

considering a petition filed under subparagraph

(A) shall, not later than B0 days after being as-

signed such petition, issue an order requiring

the electronic communication service provider to

comply with the directive or any part of it, as

issued or as modified, if the judge finds that

the directive meets the requirements of this sec-

tion and is otherwise lawful. The judge shall

provide a written statement for the reeord of

the reasons for a determination under this

paragraph.

"(D) CoNrnupr oF couRT.-Failure to

obey an order issued under this paragraph may

be punished by the Court as contempt of court.

"(E) Pnocoss.-Any process under this

paragraph may be served in any judieial district

in which the electronic communication service

provider may be found.
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7 ,,(6) A¡psar,._

2 ,,(A) Appnel ro THE coLBT oF RE_

3 'uraw.-The Government or an electronic com-

4 munication service provider receiving a directive

5 issued pursuant to paragraph (l) may file a pe_

6 tition with the Foreign Intelligence Survcillance

7 Court of Rer.,iew for review of a decisiorr issued

8 pursuant to paragraph (4) or (5). The Court of

9 Review shall have jurisdiction to consider such

10 petition and shall provide a written statement

11 for the record of the reasons for a decision

lZ under this subparagraph.

13 ,,(B) CnnrroR¿nr ro THE supREME

14 couRT.-The Government or an electronic com_

15 munication service provider reeeiving a direetive

16 issued pursuant to paragraph (1) may file a pe_

77 tition for a writ of certiorari for review of a de-

18 cision of the Court of Review issued under sub_

19 paragraph (A). The record for such review shall

20 be transmitted under seal to the Supreme Court

21 of the United States, which shall have jurisdic_

22 tion to review such decision.

23 "(i) Jrrorcra¡, Rswow oF cnnrrr.rc¡.rroNs AND

24 pnocnnunEs._

25 ,,(1) Iw cENERAL.-

t:W10\061708\061708.363.xmt (407539t14)
June 17, 2008 (10:52 p,m.)
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"(A) Rnr¡rew By rr{E FoREIGN I}irEL-

LIGENCE SURVEITTLANCE COURT.-The Foreign

Intelligence Surveillance Court shall have juris-

diction to review a certification submitted in ac-

cordance with subsection (g) and the targeting

and minimization procedures adopted in accord-

anee with subsections (d) and (e), and amend-

ments to such certification or such proeedures.

"(B) Tnwo pERroD FoR nnvrEr¡r.-The

Court shali review a certification submitted in

accordance with subsection (g) and the tar-

geting and minimization procedures adopted in

accordanee with subsections (d) and (e) and

shall complete such review and issue an order

under paragraph (3) not later than B0 days

afber the date on whieh sueh certification and

such procedures are submitted.

"(C) Au¡wolvrstqs.-The Attorney Gen-

eral and the Director of National Intelligenee

may amend a certification submitted in accord-

ance with subsection (g) or the targeting and

minimization procedures adopted in accordance

with subsections (d) and (e) as neeessary at any

time, incìuding if the Court is conducting or

has completed review of such certification or
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such procedures, and shall submit the amendcd

certifieation or amended procedures to the

Cou¡t not later than 7 days after amending

such certification or such procedures. The

Court shall review any amendment under this

subparagraph uncler the procedures set forth in

this subsection. The Attorney General and the

Director of National Intelligence may authorize

the use of an amended certification or amended

procedures pending the Couú's review of such

amended certification or amended procedures.

"(2) Rnvrpw.-The Court shall review the fol-

lowing:

"(A) CrnrrFrcATroN.-A certification sub-

mitted in accordance with subsection (g) to de-

termine whether the certification contains all

the required elements.

"(B) TancETrNG pRocEDURES.-The tar-

geting proeedures adopted in aceordance with

subsection (d) to assess whether the proeedures

are reasonably designed to-
"(i) ensure that an acquisition author-

ized under subsection (a) is limited to tar-

geting persons reasonably believed to be lo-

cated outside the United States: and

flvl 0\061 708\061 708.363.xmt (4O7599t1 4)
June 17,2008 (10:52 p.m.)
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"(ii) prevent the intentional acquisi-

tion of any communication as to which the

sender and all intended recipients are

known at the time of the acquisition to be

located in the United States.

"(C) ùIrNrurznrroru pRocEDURps.-The

minimization procedures adopted in aecordance

with subsection .(e) to assess whether such pro-

cedures meet the defrnition of minimization pro-

cedu-res under section 101(h) or section 301(4),

as appropriate.

"(3) OnurRS.-

"(A) ArenovAr.-If the Court finds that

a eertification submitted in accordance ìMith

subsection (S) contains all the required ele-

ments and that the targeting and minimization

procedures adopted in accordance with sub-

seetions (d) and (e) are consistent with the re-

quirements of those subsections and with the

fourth amendment to the Constitution of the

United States, the Court shall enter an order

approving the certifieation and the use, or eon-

tinued use in the case of an acquisition author-

ized pursuant to a determination under sub-
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section (c)(2), of the procedures fbr the aequisi-

tion.

"(B) ConnncrroN oF DEFrcrENcrES.-If

the Court finds that a certification submitted in

accordance with subsection (g) does not contain

all the required elements, or that the proce-

dures adopted in aecordance with subsections

(d) and (e) are not consistent with the require-

ments of those subsections or the fburth

amendment to the Constitution of the United

States, the Court shall issue an order directing

the Government to. at the Government's elec-

tion and to the cxtent required by the Court's

order-

"(i) correct any deficiency identified

by the Court's order not later than 30 days

after the date on which the Court issues

the order; or

"(ii) eease, or not begin, the imple-

mentation of the authorization for which

such certification was submitted.

"(C) RneuTREMENT FoR, wRrrrEN srATE-

MENT.-fn support of an order under this sub-

section, the Court shall provide, simultaneously
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with the order, for the record a 'vvritten stat€-

ment of the reasons for the order.

"(4) Aeen.Ar.-

"(A) Appner, To TI.rE couRT oF RE-

\,'IEw.-The Government may file a petition

with the Foreign Intelligence Surveillance Court

of Review for review of an ordcr nnder this sub-

section. The Court of Review shall have juris-

diction to consider such petition. For any deci-

sion under this subparagraph affirming, revers-

ing, or modiS'ing an order of the Foreign Intel-

ligence Surveillance Court, the Court, of Review

shall provide for the record a written statement

of the reasons for the decision.

"(B) CoxrrNuerrox oF AceursrrroN

PENDING RETTEARING OR AppEAr,.-Any acqui-

sition affected by an order under paragraph

(3)(B) may continue-

"(i) during the pendency of any re-

hearing of the order by the Court en banc;

and

"(ii) if the Government fîles a petition

for review of an order under this section,

until the Court of Review enters an order

under subparagraph (C).
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"(C) Itr,lpl,ovrpxrATroN pENDrNc Ap-

PEAr,.-Not later than 60 days af[er the filing

of a petition for revierv of an order under para-

graph (3)(B) directing the comection of a defi-

ciency, the Court of Review shall deterrnine,

and enter a corresponding order regarding,

whether all or any part of thc correetion order,

as issued or modified, shall be implemented

during the pendency of the review.

"(D) CsnrroRAnr ro THE supREME

CoURT.-The Government may file a petition

for a writ of eertiorari for review of a decision

of the Court of Review issued under subpara-

graph (A). The record for such review shall be

transmitted under seal to the Supreme Court of

the United States, which shall have jurisdiction

to review sueh decision.

"(5) ScnnDrrLE.-

"(A) RpeumronrzaTroN oF AUTHoRTzA-

TIONS rN EFFECT.-If the Attorney General

and the Direetor of National Inteltigence seek

to reauthorize or replaee an authorization

issued under subsection (a), the Attorney Gen-

eral and the Director of National Intelligence

shall, to the extent practicable, submit to the
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Court the certi-fication nrepared in accordance

with subsection (g) and the procedures adopted

in accordanee with subsections (d) and (e) at

least 30 days prior to the expiration of such au-

thorization.

"(B) RøeurHoRrzATroN oF oRDERS, AU-

THORIZATIONS, AND DIRIJCT TES.-If the At-

torney General and the Director of National In-

telligence seek to reauthorize or replace an au-

thorization issued under subsection (a) by filing

a certification pursuant to subparagraph (A),

that authorization, and any directives issued

thereunder and any order related thereto, shall

remain in effect, notwithstanding the e>ipiration

provided for in subseetion (a), until the Court

issues an order with respect to such certifi-

cation under paragraph (B) at which time the

provisions of that paragraph and paragraph (4)

shall apply with respect to sueh certification.

" 0) Juolcr¡r, PRocpnorNGS.-

"(1) E>enDITED JuDrct^dIJ eRooEEDINGS._Ju_

dicial proceedings under this section shall be con-

ducted as e>çeditiously as possible.

"(2) Tnnn LrMrrs.-A time limit for a judicial

decision in this section shalt apply unless the Court,

f:\V10\061708\06t70g.g6g.xmt (407599114)
Jun€ 17, 20OB (10:S2 p.m.)
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1 the Court of Rer,ierv, or any judge of either the

2 Court or the Court of Review, by order for reasons

3 stated, extends that time as necessary for good

4 cause in a manner consistent with national securit¡'.

5 "(k) M¿rNrBxe¡r'cp AND Sncrrnrry or R¡conps

6 AND PRocEEDrNcs.-

7 "(1) Srelroanos.-The Foreign Intelligence

8 Surveillance Court shall maintain a record of a pro-

9 ceeding under this section, inclucling petitions, âp-

l0 peals, orders, and statements of reasons for a deci-

1l sion, under security measures adopted by the chief

12 Justice of the united states, in consultation with

13 the Attorney General and the Direetor of National

14 Intelligenee.

15 "(2) Frlrxc AND npr¡rsrv.-All petitions under

1,6 this section shall be filed under seal. In any pro_

1'7 ceedings under this section, the court shall, upon re-

18 quest of the Government, review ex parte and in

19 camera any Government submission, or portions of

20 a submission, which may incrude elassified informa-

2l tion.

22 "(B) RBrnNTroN oF RECoRDs._The Attorney

23 General and the Director of Nationar Inteiligence

24 shall retain a directive or an order issued under this

25 section for a period of not less than 10 years from

flvl0\061708\061708.369.xmt (407539114)
June 17, 2008 (10;52 p.m.)
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, 1 the date on which such directive or such order is

2 issued.

3 "(l) AssnssmENTS AND REVrEws._

4 "(1) SpIUaNNUAL AssESSMENT._Not less fre_

5 quently than onee every 6 months, the Attorney

6 General and Director of National Intelligence shall

7 assess compliance with the targeting and minimiza-

8 tion procedures adopted in accordance .çr'ith sub-

9 sections (d) and (e) and the guidelines adopted in

l0 accordance with subseetion (f) and shall submit each

l1 assessment to-
12 "(A) the Foreign Intelligence Surveillance

13 Courh and

14 "(B) consistent with the Rules of the

15 House of Representatives, the Standing Rules

L6 of the Senate, and Senate Resolution 400 of the

17 94th Congress or any successor Senate resolu-

18 tion-
19 "(i) the congressional intelligenee

20 committees: and

2l ,,(ii) the Committees on the Judieiary

22 of the House of Representatives and the

23 Senate.

24 "(Z) Acnxcy AssESSMENT._The Inspeetor

25 General of the Department of Justice and the In-

frvl0\061708\061708.369.xmt (407599t14)
June 17, 2008 (10;52 p.m.)
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spector General of each element of the intelligence

community authorized to acquire foreign intelligence

information under subsection (a), with respect to the

departrnent or element of such Inspector General-

"(A) are authorized to review compliance

with the targeting and minimization procedures

a.dopted in accordance with subsections (d) and

(e) and the guidelines adopted in accordance

with subsection (f);

"(B) with respect to aequisitions author-

ized under subsection (a), shall revielv the num-

ber of disseminated intelligence reports con-

taining a reference to a United States-person

identity and the number of United States-per-

son identities subsequently disseminated by the

element coneerned in response to requests for

identities that were not referred to by name or

title irr the original reporting;

"(C) with respect to acquisitions author-

ized under subsection (a), shall review the num-

ber of targets that were later determined to be

located in the United States and, to the exfent

possible, whether communications of sueh tar-

gets were reviewed; and

"(D) shall provide each such review te

f :WlO\061 708\061708.S63.xmt (407S39t1 4)
June 17,2008 (10:52 p.m.)
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"(i) the Attorney General;

"(ii) the Director of National Intel-

ligence; and

"(iii) eonsistent q'ith the Rules of the

Ilouse of Representatives, the Standing

Rules of the Senate, and Senate Resolution

400 of the 94th Congress or any successor

Senate resolution-

"(I) the congressional intelligence

committees; and

"(lI) the Committees on the Ju-

diciary of the House of Representa-

tives and the Senate.

"(3) ANmtAr RErrrEw.-

"(A) RpeurnBtrBNr ro coNDUCT.-The

head of each element of the intelligence commu-

nity conducting an acquisition authorized under

subsection (a) shall conduct an annual review to

determine whether there is reason to believe

that foreign intelligenee information has been

or will be obtained from the aequisition. The

arurual review shall provide, vrith respect to

such acquisitions authorized under subsection

(a)-
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"(i) an accounting of the number of

disseminated intelligence reports eon-

taining a reference to a United States-per-

son identity

"(ii) an accounting of the number of

United States-person identities subse-

quently disseminated by that element in re-

sponse to requests for identities that rvere

not referred to by name or title in the

original reporting;

"(iii) the number of targets that were

later determined to be located in the

United States and, to the extent possible,

whether communieations of such targets

were re.i'iewed; and

"(iv) a description of any procedures

developed by the head of sueh element of

the intelligence community and approved

by the Director of National Intelligence to

assess, in a manner consistent with na-

tional security, operational requirements

and the privacy interests of United States

persons, the extent to which the acquisi-

tions authorized under subsection (a) ac-

quire the communications of United States
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persons, and the results of any such as-

sessment.

"(B) UsB oF REVrEw.-The head of each

element of the intelligenee communit¡r that con-

ducts an annual review under subparagraph (A)

shali use each such review to evaluate the ade-

quacy of the minimization procedures utilized

by such element and, as appropriate, the appli-

cation of the minimization proeedures to a par-

ticular acquisition authorized under subsection

(a).

"(C) PnovrsroN oF REVrEw.-The head of

each element of the intelligenee community that

conducts an annual review under subparagraph

(A) shall provide such review to-
"(i) the Foreign Intelligence Surveii-

Iance Courü;

"(ii) the Attorney General;

"(iii) the Direetor of National Intel-

ligence; and

"(iv) consistent with the Rules of the

House of Representatives, the Standing

Rules of the Senate, and Senate Resolution

400 of the 94th Congress or any successor

Senate resolution-
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I t'(I) the corrgressional intelligence

2 committees; and

J t'(II) the Committees on the Ju-

4 diciary of the House of Rcpresenra-

5 tives and the Senate.

6 'snc. ?0s. cERTATN AcerrrsrrroNs TNSTDE TrrE rNrrED

7 STATES TARGETING I.INITED STATEs PER.

8 soNsoursrDETHEUNftEDSTATES.

9 "(a) JunrsDrcrroN oF THE rìonnrcN lNr'r,lrçnrucp

10 Sunvnru¿¡co CouRr.-

1l "(1) Ix cnlpR¿r,.-The Foreign Intelligence

12 surveillance court shail have jurisdiction to review

13 an application and to enter an orcJer approving the

14 targeting of a United States person reasonably be_

15 lieved to be located outside the united states to ac-

16 quire foreign intelligence information, if the acquisi-

77 tion constitutes electronic surveillance or the acquisi-

18 tion of stored electronic communications or stored

19 electronic data that requires an order under this

20 Act, and such acquisition is conducted within the

2l United States.

22 "(2) Inwnerrox.-If a United States person

23 targeted under this subsection is reasonably believed

24 to be loeated in the united states during the effee-

25 tive period of an order issued pursuant to subsection

fM0\061708\06t7o8.g6tÌ.xmf (4075g9t14)
June 17,2008 (10:52 p.m.)
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(c), an acquisition targeting such United States per-

son under this section shall cease unless the targeted

United States person is again reasonably believed to

be located outside the United States u'hile an order

issued pursuant to subsection (c) is in effect. Noth-

ing in this section shall be construed to limit the au-

thority of the Government to seek an order or au-

thorization under, or othelwise engage in any activ-

ity that is authorized undcr, âtry other title of this

Act.

"(b) r\ppl,rcATroN.-

"(1) IN cENERATJ.-Each application for an

order under this section shall be made by a Federal

officer in writing upon oath or affirmation to a

judge having jurisdiction under subsection (a)(1).

Each application shall require the approval of the

Attorney General based upon the Attorney General's

finding that it satisfies the eriteria and requirements

of such application, as set forth in this section, and

shall include-

"(A) the identity of the Federal ofñcer

making the application;

"(B) the identity, if known, or a descrip-

tion of the United States person who is the tar-

get of the aequisition;
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"(C) a statement of the facts and cir-

cumstances relied upon to justift the appli-

cant's belief that the United States person who

is the targct of the acquisition is-
"(i) a person reasonably believed to be

loeated outside the LTnited States; and

"(ii) a foreign po\¡/er, an agent of a

fbreign power, or an officer or employee of

a foreign power;

"(D) a statement of proposed minimization

procedures that meet the definition of mini-

mization proeedures under section 101(h) or

301(4), as appropriate;

"(E) a description of the nature of the in-

formation sought and the type of communica-

tions or activities to be subjected to aequisition;

"(F) a certification made by the Attorney

Genera-l or an offieial specified in section

10a(a)(6) that-
"(i) the eertifuing offieial deems the

information sought to be foreign intel-

ligence information;

"(ii) a significant putpose of the ac-

quisition is to obtain foreign intelligence

information:
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"(iii) such information cannot reason-

ably be obtained by normal investigative

teehniques;

"(iv) designates the type of foreign in-

telligence information being sought accord-

ing to the categories described in section

101(e); and

"(v) includes a statement of the basis

for the certification that-
"(I) the information sought is

the type of foreign intelligence infor-

mation designated; and

"(II) such information cannot

reasonably be obtained by normal in-

vestigative techniques;

"(G) a summary statement of the means

by which the acquisition will be conducted and

whether physieal entry is required to effect the

acquisition;

"(H) the identity of any electronic eommu-

nication service provider necessary to effect the

acquisition, provided that the application is not

required to identifr the specific facilities, places,

premises, or property at whieh the acquisition
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authorized under this section will be directed or

conducted;

"(I) a statement of the facts concerning

any previous applieations that have been made

to any judge of the Foreign Intelligence Sun'eil-

lance Court invoMng the United States person

specified in the application and the action takcn

on each previous applieation; and

"(J) a statement of the period of time for

which the aequisition is required to be main-

tained, provided that such period of time shall

not exceed g0 days per application.

"(2) OtHpn REquTREMENTS oF THE ATToR-

NEY GENEnef,.-The Attorne¡r General may require

any other affidavit or certifieation from any other

offieer in connection with the application.

"(3) OrnoR, REQUTREMENTS oF THE JUDcE.-

The judge may require the applieant to furnish such

other information as may be necessary to make the

findings required by subsection (e)(1).

"(c) Onoon.-

"(1) Fr¡lorxes.-Upon an application made

pursuant to subsection (b), the Foreign Intelligenee

Surveillance Court shall enter an ex parte order as

f:Wl0\061708\061708.363.xmt (4O7S99t14)
June 17,2008 (10:52 p.m.)
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requested or as modified by the Court approving the

acquisition if the Court finds that-
"(A) the application has been made b.y a

Federal offlicer and approved by the Attorney

General;

"(B) on the basis of the facts submitted by

the applicant, for the United States person rvho

is the target of the acquisition, there is prob-

able cause to believe that the target is-
"(i) a person reasonabþ believed to be

located outside the llnited States; and

"(ii) a foreign power, an agent of a

foreign power, or an offieer or employee of

a foreign porver;

"(C) the proposed minimization procedures

meet the definition of minimization procedures

under section 101(h) or 301(4), as appropriate;

and

"(D) the apptication that has been filed

contains all statements and certifieations re-

quired by subsection (b) and the certifieation or

certifications are not elearþ erroneous on the

basis of the statement made under subseetion

(bXl)(F)(v) and any other information f'rr-

nished under subsection (b)(B).
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"(2) Pnonaer,n cAUSE.-In determining

rvhether or not probable eause exists for purposes of

paragraph (1)(B), a judge having jurisdiction under

subsection (a)(1) may consider past activities of the

target and facts and circumstances relating to cur-

rent or future activities of the target. No United

States person may be considered a foreign power,

agent of a foreign power, or officer or employee of

a foreign power solely upon the basis of activities

protected by the first amendment to the Constitution

of the United States.

"(3) Rnvrnw..-

".(A) LnnrATroN oN REVrEw.-Rcview by

a judge having jurisdiction under subsection

(a)(1) shall be limited to that required to make

the findings described in paragraph (1).

"(B) Rnwpw on eRoBABTJE cAUsE.-If

the judge determines that the facts submitted

under subseetion (b) are insufficient to estab-

lish probable cause under paragraph (l)(B), the

judge shall enter an order so stating and pro-

vide a written statement for the record of the

reasons for the determination. The Government

may appeal an order under this subparagraph

pursuant to subsection (f).

flvl0\061708\061708.g6g.xmt (4O7S09t14)
June 17,2008 (10:52 p.m.)
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"(C) Rs\.rrw oF MIMÀrIzATroN pRocE-

DURES.-If the judge determincs that thc pro-

posed minimization procedures referred to in

paragraph (1XC) do not meet the definition of

minimization procedures under seetion 101(h)

or 301(4), as appropriate, the judge shall enter

an order so stating and provide a written state-

ment for the record of the reasons for the de-

termination. The Government may appeal an

order under this subparagraph pursuant to sub-

seetion (f).

"(D) Rnr,tEw oF cERTrFrcATrox.-If the

judge determines that an application pursuant

to subsection (b) does not contain all of the re-

quired elements, or that the certification or cer-

tifications are clearþ erroneous on the basis of

the statement made under zubseetion

(b)(l)(F)(v) and any other information tur-

nished under subsection (bxg), the judge shall

enter an order so stating and provide a written

statement for the record of the reasons for the

determination. The Government may appeal an

order under this subparagraph pursuant to sub-

seetion (f).
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"(4) SencrFrcATroNS.-A: order approving an

acquisition under this subsection shall speciff-

"(A) the identity, if lmown, or a descrip-

tion of the United States person who is the tar-

get of the acquisition identified or described in

the applieation pursuant to subsection

(b)(1)(B);

"(B) if provided in the application pursu-

ant to subsection (b)(l)(H), the nature and lo-

cation of each of the facilities or places at

which the acquisition will be directed;

"(C) the nature of the information sought

to be acquired and the type of communieations

or activities to be subjected to acquisition;

"(D) a summary of the means by which

the acquisition will be eonducted and whether

physical entry is required to effect the acquisi-

tion; and

"(E) the period of time durinE which the

acquisition is approved.

"(5) Drnr:crrvns.-An order approving àn ae-

quisition under this subsection shall tlirect-
"(A) that the minimization procedures re-

ferred to in paragraph (1)(C), as approved or

modified by the Court, be foilowed;

f:WI0\061708\06t708.363.xm1 (407539114)
Jun6 17,2008 (10:S2 p.m.)
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"(B) if applicable, an electronic commu-

nication service provider to provide to the Gov-

ernment forthwith all information, facilities, or

assistance neeessary to accomplish the acquisi-

tion authorized under such order in a manner

that will protect the secrecy of the acquisition

and produce a minimum of interference with

the ser-v'ices that such electronic eommunication

service provider is providing to the target of the

acquisition;

"(C) if applicable, an clectronic commu-

nication service provider to maintain under se-

curity procedures approved by the Attorney

General any reeords concerning the acquisition

or the aid furnished that such electronic com-

munication service provider wishes to maintain;

and

"(D) if applieable, that the Government

compensate, at the prevailing rate, such elec-

tronic communication service provider for pro-

viding such information, facilities, or assistance.

"(6) DuneuoN.-An order approved under this

subsection shall be effective for a period not to ex-

ceed 90 days and such order may be renewed for ad-

ditional 90-day periods upon submission of renewal

f:W1O\061708\061708.363.xmt (407599114)
Jun€ 17, 2008 (10:52 p.m.)
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applications meetit€ the requirements of subsection

(b).

"(7) Coupr,r¿,NCE.-At or prior to the end of

the period of time for which an acquisition is ap-

proved by an o.de. or extension under this section,

the judge may assess compliance with the minimiza-

tion procedures referred to in paragraph (1)(C) by

reviewing the circumstances under which informa-

tion conce*ing United States persons was acquired,

retained, or disseminated.

" (d) ElmncENcy Aur¡ronrzATroN.-

"(1) Aursorirry FoR EMERcENcy AUTFroRrzÀ_

TloN.-Notwithstanding any other provision of this

Act, if the Ättorney General reasonably determines

that-

"(A) an emergency situation exists with re-

spect to the acquisition of foreign intelligence

information for which an order may be obtained

under subsection (c) before an order author-

izing such acquisition can with due diligence be

obtained, and

"(B) the factual basis for issuance of an

order under this subsection to approve such ac-

quisition erists,

f:V10\061708\061708.363.xmt (4OZSg9lt4)
June 17, 2008 (10:52 p.m.)
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the Attorney General may authorize such acquisition

if a judge having jurisdiction under subsection (a)(1)

is informed by the Attorney General, or a designee

of the Attorney General, at the time of such author-

ization that thc deeision has been made to conduet

such acquisition arrd if an application in accordance

with this section is made to a judge of the Foreign

Intelligence Surueillance Court as soon as prac-

ticable, but not more than 7 days after the Attorne¡r

General authorizes sueh acquisition.

"(2) MrNrMrzATroN pRocEDURES.-If the At-

torney General authorizes an acquisition under para-

graph (1), the Attorney General shalì require that

the minimization procedures referred to in sub-

section (c)(lXC) for the iszuance of a judicial order

be followed.

"(3) TpnnnNeuoN oF EMERGENoy AUTHoR-

IZATION.-In the absenee of a judicial order approv-

ing an aequisition uncler paragraph (1), such acqui-

sition shall terminate when the information sought is

obtained, when the application for the order is de-

nied, or after the expiration of 7 days from the time

of authorization by the Attorney General, whiehever

is earliest.
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1 "(4) UsB oF rNFoRMArroN.-If an application

2 for approval submitted pursuant to paragraph (1) is

3 denied, or in any other case where the acquisition is

4 terminated and no order is issued approving the ac-

5 quisition, no information obtained or e¡,idence de-

6 rived ftom such acquisition, except under cir-

7 cumstances in rvhich the target of the acquisition is

I determined not to be a United States person, shall

9 be received in evidence or otherrvise discìosed. in any

10 trial, hearing, or other proceeding in or before any

11 court, grand jury, department, offrce, agency, re$t-

12 latory body, legislative committee, or other authority

L3 of the united states, a state, or political subdivision

14 thereof, and no information eoncerning any United

15 states person acquired from such acquisition shall

16 subsequentþ be used or diselosed in any other man-

17 ner by Federal officers or employees without the

18 consent of such person, except with the approval of

19 the Attorney General if the information inclieates a

20 threat of death or serious bodily harm to any per-

21 son.

22 "(e) Ror,nasn FRoM l¡rlerr,ny.-No eause of action

23 shall lie in any court against any electronic communication

24 serviee prol'ider for providing any information, facilities,

25 or assistanee in accordanee with an order or request for

frv10\061708\061708.363.xmt (4OZS39tt4)
June 17, 2008 (10:52 p.m.)
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1 emergency assistance issued pursu¿nt to subsection (c) or

2 (d), respectively.

3 ,'(f) A_ppn¿¡,.-

4 "(1) Areoal, To THE FoRErcN TNTETTLIcENCE

5 sURvEu,LANCE couRT oF npwnw._The Govern_

6 ment may file a petition with the Foreign Intel_

7 ligence surveillance court of Review for review of an

8 order issued pursuant to subsection (c). The court

9 of Review shail have jurisdietion to consider such pe-

10 tition and shall provide a written statement for the

1 1 record of the reasons for a decision under this para-

12 graph.

13 ,,(2) CnnrrortAnr ro rHE supREME couRT._

14 The Government may file a petition for a writ of

15 certiorari for review of a deeision of the court of Re-

16 view issued under paragraph (1), The record for

17 sueh review shall be transmitted under seal to the

18 supreme court of the united states, which shal

19 have jurisdiction to review such decision.

20 "(g) Colsrnucrrox.-Exeept as provided in this

21 section, nothing in this aet shall be construed to require

22 an application for a court order for an acquisition that

23 is targeted in accordance with this section at a united

24 States person reasonably believed to be located outside the

25 United States.

fivl0\061708\0617o8.gæ.xmt (407599114)
June 17, 2008 (10:52 p.m.)
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"sEc. 7O4. OTHER ACQITTSITTONS TARGETTNG TINITED

STATES PERSONS OTJ'ISIDE THE T]NTTED

SIATES.

"(a) JunrsDrcrroN a-,\D Scopn.-

"(1) JunrsDrcrroN.-The Foreign Intelligence

Surveillance Court shall have jurisdiction to enter an

order pursuant to subsection (c).

"(2) Scopn.-No element of the intelligence

community may intentionall.v target, for the purpose

of acquiring foreign intelligence information, a"

Ilnited States person reasonably believed to be lo-

cated outside the United States under cireumstances

iu which the targeted United States person has a

reasonable expeetation of privacy and a warrant

would be required if the aequisition were conducted

inside the United States for law enforcement pur-

poses, unless a judge of the Foreign Intelligence

Surveillance Court has entered an order with respect

to zuch targeted United States person or the Attor-

ney General has authorized an emergeney acquisition

pursuant to subsection (c) or (d), respectivel¡ or

any other provision of this Aet.

"(3) LrrurraTIONS.-

"(A) MovrNc oR MTsTDENTTFTED TAR_

cETS.-If a United States person targeted

under this subsection is reasonably believed. to

(407539t14)
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I be located in the United States during the ef-

2 fective period of an order issued pursuant to

3 subsection (c), an acquisition targeting such

4 United States person under this section shall

5 cease unìess the targeted United States person

6 is again reasonably believed to be located out-

7 side the United States during the effective pe_

8 riod of such order.

9 "(B) Appr,rc¿¡rlrry.-If an aequisition

10 for foreign intelligence purposes is to be con-

I I ducted inside the United States and could be

12 authorized under section T0B, the acquisition

13 may only be conducted if authorized under sec-

14 tion 703 or in accordance with another provi-

15 sion of this Act other than this section.

L6 "(C) CorusrnucrroN.-Nothing in this

17 paragraph shall be construed to limit the au-

l8 thority of the Government to seek an order or

19 authorization under, or otherwise engage in any

20 activity that is authorized under, any other titre

2l of this Aet.

22 "(b) Appr,rcATroN.-Each applieation for an order

23 under this section shall be made by a Federal offieer in

24 writing upon oath or affrrmation to a judge having juris-

25 diction under subsection (a)(1). Each application shall re-

fIVl 0\061 708\061 708.363.xmt (407S39t14)
June 17, 2008 (.|0:52 p.m.)



F:\PKB\INT\FISA2007U{3773PROP_003 Jù4LtDiscussion Draftl

49

I quire the approval of the Attorney General basecl upon the

2 Attorney General's finding that it satisfies the criteria arrd

3 requirements of such application as set forth in this sec-

4 tion and shall include-

5 " (1) the identity of the Federal officer making

6 the application;

7 "(2) the identity, if known, or a description of

8 the speeific United States person who is the target

9 of the acquisition;

10 "(3) a statement of the facts and eircumstanees

I I relied upon to justifu the applicant's belief that the

12 United States person who is the target of the aequi-

13 sition is-
14 "(A) a person reasonably believed to be lo_

15 cated outside the United States; and

16 "(B) a foreign power, an agent of a foreign

17 po\ryer, or an offieer or employee of a foreign

18 poïyer;

L9 "(4) a statement of proposed minimization pro-

20 cedures that meet the definition of minimization pro-

21 cedures under section 101(h) or 801(4), as appro-

22 priate;

23 "(5) a eertification made by the Attorney Gen-

24 eral, an official speeified in section 104(a)(6), or the

flvl0\0ô1708\061709.863.xmt (4O7SO9n4)
June 17, 2008 (10;52 p.m.)
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head of an element of the intelligence comnlunity

that-

"(A) the certifring official deems the infor-

mation sought to be foreign intelligence infor-

mation; and

"(B) a significant purpose of the acquisi-

tion is to obtain foreign intelligenee informa-

tion;

"(6) a statement of the facts concerning any

previous applications that have been made to any

judge of thc Foreign Intelligence Surveillance Court

involving the United States person specifiecl in the

application and the action taken on each previous

application; and

"(7) a statement of the period of time for which

the acquisition is required to be rnaintained, pro-

vided that such period of time shall not exceed g0

days per application.

"(e) Onosn.-

"(1) Frru¡r¡¡cs.-Upon an application made

pursuant to subsection (b), the Foreign Inteìligence

Surveillance Court shall enter an ex parte order as

requested or âs modified by the Court if the Court

finds that-

f:Vl0\061708þ6t708.g63.xmt (407S39t14)
June 17, 2008 (10:S2 p.m.)
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"(A) the applicatiol has been made by a

Fedcral officer and approved by the Attorney

General;

"(B) on the basis of the facts submittcd by

the applieant, for the United States person who

is the target of the acquisition, there is prob-

able cause to believe that the target is-
"(i) a person reasonably believed to be

located outside the United States; and

"(ii) a foreign po.wer, an agent of a

foreign power, or an ofñcer or employee of

a foreign power;

"(C) the proposed minimization proce-

dures, with respect to their dissemination provi-

sions, meet the definition of minimization pro-

cedures under section I01(h) or 801(4), as ap-

propriate; and

"(D) the application that has been flrled

contains all statements and certifications re-

quired by subsection (b) and the certification

provided under subseetion (bX5) is not clearþ

erroneous on the basis of the information fur-

nished under subsection (b).

"(2) PnoeABr,p CauSE._In determining

whether or not probable cause exists for purposes of

flvl0\061708\061708.363.xmt (407S39h4)
June I7, 2008 (10:52 p.m.)
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paragraph (1)(B), a judge having jurisdiction under

subsection (a)(1) may eonsider past activities of thc

target and facts and circumstances relating to cur-

rent or future activities of the target. No Unitcd

States person may be considered a foreign po.wer,

agent of a f'oreign power, or officer or employec of

a foreign po\À¡er solely upon the basis of activities

protected by the flirst amendment to the Constitution

of the United States.

"(3) Rnvlow.-

"(A) Lnl[¡.rrous oN REVIEw.-Review

by a judge having jurisd,iction under subsection

(a)(1) shall be limited to that required to make

the findings described in paragraph (1). The

judge shall not have jurisdiction to review the

means by whieh an acquisition under this sec-

tion may be condueted.

"(B) Rswnw oF pRoBABTJE causE.-If

the judge determines that the faets submitted

under subsection (b) are insufficient to estab-

lish probable cause to issue an order under this

subsection, the j"dge shall enter an order so

stating and provide a written statement for the

reeord of the reasons for such determination.

ftv10\0,61708\061708.363.xmt (407S39t14)
June 17, 2008 (10:52 p,m.)
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The Government may appeal an order under

this zubparagraph pursuant to subsection (e).

"(C) Rpvrpw oF MrNrr\[zATroN pRocE-

DURES.-If the judge determines that the mini-

mization procedures applieable to dissemination

of inforrnation obtained through an acquisition

under this subsection do not meet the definition

of minimization procedures under section

101(h) or 301(4), as appropriate, the judge

shall enter an order so stating and provide a

written statement for the record of the reasons

for such determination. The Government may

appeal an order under this subparagraph pursu-

ant to subsection (e).

"(D) ScopB oF REVTEw oF cERTrFr-

C.¿rTIoN.--If the judge determines that an appli-

cation under subsection (b) does not contain all

the required elements, or that the eertifieation

provided under subseetion (bX5) is clearþ erro-

neous on the basis of the information furnished

under subsection (b), the judge shall enter an

order so stating and provide a written state-

ment for the record of the reasons for such de-

termination. The Government may appeal an
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1 (B) in section 302(c) (50 U.S.C. I822(e)),

2 by inserting "(except when sitting en banc)"

3 afber "except that no judge".

4 (c) Sr¡v oR MoDrFrcATroN DuRrruc AN AppEAL.-

5 Seetion 103 of the Foreign Intelligenee Surveillance Act

6 oli 7978 (50 U.S.C. 1803) is amended-

7 (L) by redesignating subsection (f) as sub-

8 section (g); and

9 (2) by inserting after subseetion (e) the fol-

10 lowing new subsection:

11 "(f)(1) A judge of the court established under sub-

12 section (a), the court established under subsection (b) or

13 a judge of that eourt, or thc Supreme Court of the United

14 States or a justice of that court, may, in accordance with

15 the rules of their respective courts, enter a stay of an order

16 or an order modifiiing an order of the cou¡t established

17 under subsection (a) or the court established under sub-

18 section (b) entered under any title of this Act, while the

19 eourt established under subsection (a) conduets a rehear-

20 ing, while an appeal is pending to the court established

21 under subseetion (b), or while a petition of certiorari is

22 pending in the Supreme Court of the United States, or

23 during the pendency of any review by that eourt.

f:V1O061708\061708.363.xm1 (4O7Sg9n4)
June 17,2008 (10:52 p.m.)



F:\PKBVNT\FISA2007\FI3773PROP_003.>ß4L lDiscussion Draft]

80

ftvl 0\061 7o8\06f 708.363.xm1 (407539t14)
June f 7,2008 (10:52 p.m.)

| "(2) The authority described in paragraph (1) shall

2 apply to an order entered under any provision of this

3 Äct.".

4 (d) AursoRrry oF FoRErcN IlrrELrJrGENcE SUR-

5 vEITTLANoE Counr.-Section 103 of the Foreign Intel-

6 ligence Surveillance Act of 1978 (50 U.S.C. 1803), as

7 amended by this Act, is amended by adcling at the end

8 the following:

9 "(i) Nothing in this Act shall be construed to reduce

10 or contravene the inherent authority of the court estab-

11 lished under subsection (a) to determine or enforce compli-

12 ance with an order or a rule of such court or with a proce-

13 dure approved by such court.".

14 snc. 110. wEApoNs oF MASs DEsrRUcrIoN.

15 (a) DunrxrrroNs.-

16 (1) FonucN powEn.-subsection (a) of sec-

17 tion 101 of the Foreign Intelligenee Surveillance Act

18 of 1978 (50 U.S.C. 1801(a)) is amended-

19 (A) in paragraph (5), by striking "persons;

20 or" and inserting "persons;";

27 (B) in paragraph (6) by striking the period

22 and insertirg "; or"; and

23 (C) bV adding at the end the following new

24 paragraph:
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| "(7) an entity not substentially composed of

2 United States persons ihat is engaged irr the intcr-

3 national proliferation of weapons of mass destruc-

4 tion.".

5 (2) AcnNr oF A FoRETGN pownR.-subsection

6 (b)(1) of sueh section 101 is amended-

7 (A) in subparagraph (B), by striking ,,or"

8 at the end;

9 (B) in subparagraph (C), by striking ,ior"

10 at the end; and

11 (C) by adding at thc end the following new

1,2 subparagraphs:

13 "(D) engages in the international prolifera-

14 tion of ïyeapons of mass destruction, or activi-

i5 tics in preparation therefor; or

16 "(E) engages in the international prolifera-

17 tion of weapons of mass destruction, or activi-

18 ties in preparation therefor for or. on behalf of

19 a foreign power; or".

20 (3) FonnrcN rNTErrrrrGENcE rNFoRMATroN.-

21 subsection (e)(lxB) of such section 101 is amended

22 by striking "sabotage or international terrorism"

23 and inserting "sabotage, internationar terrorism, or

24 the international proliferation of 'weapons of mass

25 destmction".

f:W10\0617O8\061708.36Í¡.xmt (407599h4)
June 17,2008 (10:52 p.m.)
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(4) \\rp¿pox oF MASS DESTRUCTTox.-Such

section 101 is amended by adding at the end the fol-

lorving new subseetion:

"(p) 'Weapon of mass destruction' means-

"(1) any explosive, incendiary, or poison gas de-

vice that is designed, intended, or has the capability

to cause a mass casualty incident;

"(2) any weapon that is designed, intended, or

has the capability to eause death or serious bodily

injury to a signif'reant number of persons through

the release, dissemination, or impact of toxie or poi-

sonous chemicals or their precursors;

"13) any weapon involving a biological agent,

toxin, or vector (as such terms are defined in section

178 of title 18, United States Code) that is de-

signed, intended, or has the capability to eause

death, ilbness, or serious bodily injury to a signifi-

cant number of persons; or

"(4) any weapon that is designed, intended, or

has the eapability to release radiation or radioac-

tivity eausing death, illness, or serious bodily iqju"y

to a significant number of persons.".

(b) UsB oF INFoRMÄrroN.-

(1) IN cpNERarr.--Section 106(k)(1)(B) of the

Foreign Intelligence Surueillance Act of lgTB (50
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I U.S.C. 1.806(k)(1XB)) is amended by striking "sab-

2 otage or international terrorism" and inserting "sab-

3 otage, internationaì terrorism, or the international

4 proliferation of \ryeapons of mass destruction".

5 (2) Pnysrc¿r, sEARCHES.-section

6 305(k)(1)(Il) of such Act (50 U.S.C. 1925(k)(1XB))

7 is amended by striking "sabotage or international

8 terrorism" and inserting "sabotage, international

9 terrorism, or the international proliferation of weap-

10 ons of mass destruction".

11 (c) Tncnuclr AND ColronnrrNc AMENDMENTS.-

12 The Foreign Intelligence Surveillance Act of lg78 is fur-

13 ther amended-

14 (1) in paragraph (Z) of secrion 10b(d) (50

15 U.S.C. 1805(d)), as redesignated by section

16 105(a)(5) of this Act, by striking ,,section 101(a)

71 (5) or (6)" and inserting ,,paragraph (b), (6), or (T)

18 of section 101(a)";

19 (2) in section 301(1) (50 U.S.C. 1821(1)), by

20 inserting "weapon of mass destruction,', afber ,,pe"-

2I son,"; and

22 (3) in secrion 804(d)(2) (b0 U.S.C.

23 1824(d)(2)), by striking "seetion 101(a) (5) or (6)"

24 and inserting "paragraph (5), (6), or (Z) of section

25 101(a)".

f:V10\O61708\061708.363.xmt (¡tO7599114)
June 17,2008 (10:52 p.m.)
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f:Vl0\061708\061708.363.xmt (¡+OzSOgt14)
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I TITLE II-PROTECTIONS FOR
2 ELECTRONIC COMMUMCA-
3 TION SER\rICE PROVIDERS
4 src. 201. pBocEDrrRJEs FoR rMpLEMEtvrINc sr¡'Tr.rroRy

5 DEF"ENsES T]NDER THE FoREIGN INTEL

6 LIcENCE suR\¿ErLr,ANcE Acr oF rgzg.

7 The Foreign Inteltigence Surveillance Act of tgZS

I (50 U.S.C. 1801 et seq.), as amended by section 101, is

9 further amended by adding at the end the following new

10 title:

11 ..TTTLE VIII-PROTECTION OF
T2 PERSONS ASSISTING THE
13 GO\TERNMENÌII
14 "sEc. Bo1. DEF.TMTIoNS.

15 "In this title:

16 "(1) Asslsr¿¡cn.-The term ,assistanee'

I7 means the provision of, or the provision of aceess to,

18 information (inctuding communication contents,

19 communications records, or other information relat-

20 ing to a customer or communication), facilities, or

21 another form of assistance.

22 "(2) Cnnr, acrroN.-The term ,civiì action, in-

23 eludes a covered civil action.
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"(3) CoNcRESSToNAL TNTELTTTGENcE corlfMrr-

TEES.-The term'congressional intelligence commit-

f,ggg' ¡¡g¿n5-

"(A) the Select Committee on Intelligence

of the Senate; and

"(B) the Permanent Select Committee on

Intelligenee of the House of Rcpresentatives.

"(4) CoNTENTS.-The term 'contents' has the

meaning given that term in section 101(n).

"(5) CovsRED crvrlr ACTroN.-The term ,cov-

ered eivil action' means a civil action frled in a Fed-

eral or State court that-
"(A) alleges that an electronie communica-

tion service provider furnished assistance to an

element of the intelligenee eommunity; and

"(B) seeks monetary or other relief from

the eìectronic eommunication service provider

related to the provision of such assistance.

"(6) Er,pcrRo¡uc coMMUNrcATroN sERVrcE

PROVIDER,.-The term 'electronic communication

service provider' means-

"(A) a telecommunieations carrier, as that

term is defined in seetion B of the Communica-

tions Aet of 1934 (47 U.S.C. 158);

f:W10\061708\061708.363.rnt (407539114)
June f 7,2008 (f 0:52 p.m.)



F:\PKBVNT\FISA2007\H3773PROP_003 )Cr,f L[Discussion l]raftl

86

I

2

aJ

4

5

6

-I

I
9

10

l1

t2

13

t4

15

16

t7

18

t9

20

21

22

23

24

fM0\061708\061708.363.xmt (.t07539114)
June 17, 2008 (10:52 p.m.)

"(B) a provider of cleetronic communica-

tion service, as that tcrm is dcfincd in section

2510 of title 18, United States Code;

"(C) a provider of a remote computing

serwice, as that term is defined in section 2711

of title 18, United States Code;

"(D) any other communication service pro-

vider who has access to wire or electronic com-

mulrications either as such eommunications are

transmitted or as such eommunications are

stored;

"(E) a parent, subsidiary, affrliate, suc-

eessor, or assignee of an entity deseribed in

subparagraph (A), (B), (C), or (D); or

"(F) an officer, employee, or agent of an

entity described in subparagraph (A), (B), (C),

(D), or (E).

"(7) I¡rrplr,rcp¡qcn coMMUNrry.-The term

'intelligence community' has the meaning given the

term in section 3(4) of the National Security Act of

Is47 (50 U.S.C. a01a(a)).

"(8) Pcnsoru.-The term 'perssn' ¡ns¿ns-

"(A) an electronic cornmunication serviee

provider; or
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I ('(B) 
a landlord, custodian, or other person

2 w'ho may be authorized or required to furnish

3 assistance pursuant to-
4 "(i) an order of the court established

5 under section 103(a) directing such assist-

6 ance:

7 "(ii) a certification in writing under

8 secrion 25tt(2)(a)(ii)(B) or 2709(b) of

9 title lg, United States Code; or

10 "(iii) a" directive under section

11 I02(a)(4), 1058(e), as added by section 2

12 of the Protect America Act of 2007 (public

13 Law 110-b5), or Z0Z(h),

14 "(9) Srnro.-The term ,State' means any

15 State, politieal subdivision of a State, the Common-

16 wealth of Puerto Rico, the District of corumbia, and

17 any territory or possession of the united states, and

18 includes any officer, pubric utility commission, or

19 other body authorized to regulate an electronic com-

20 munication service provider.

2r 'snc. B0z. pRocEDUaEs FoR IMpLEMENTTNG srATUToRy

22 DEFENsEs.

23 "(a) RnQuTREMENT FoR CpRrrFrcATroN._Notwith_

24 standing any other provision of law, a eivil action may not

25 lie or be maintained in a Federar or state court against

f:WlO\061708\06f708.36.3.xmr (4OZ539tr4)
June 17,20Og (10:52 p.m.)
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1 any person for providing assistance to an element of the

2 intelligence community, and shall be promptly dismissed,

3 if the Attorney General certifies to the district court of

4 the United States in which such action is pending that-
5 "(1) any assistance b-v that person \ryas provided

6 pursuant to an order of thc court established under

7 section 103(a) directing such assistance;

I " (2) any assistance by that person u'as provided

9 pursuant to a certification in u'riting under section

l0 251l(2)(a)(ii)(B) or 2209(b) of tirle 18, Unired

I I States Code;

12 "(3) any assistance by that person was provided

13 pursuant to a directive under section 102(a)(4),

14 1058(e), as added by section 2 of the Protect Amer-

15 iea Aet of 2007 (Public I_.¡aw 110-55), or ZOZ(h) di-

16 recting such assistance;

17 "(4) in the case of a covered civil action, the as-

18 sistance alleged to have been provided by the elee-

19 tronic communication service provider was-
20 "(A) in connection with an intelligence ac-

2l tivity involving eommunieations that Ìsas-
22 "(i) authorized by the President dur-

23 ing the period beginning on September 11,

24 2001, and ending on January 17, 2007;

25 and

f:Wl0\061708\061708.363.xmt (407599tf4)
June 17,2008 (10:52 p.m.)
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"(ii) designed to .detect or prevent a

terrorist attack, or activities in preparation

for a terrorist attack, against the United

States; and

"(B) the subject of a written request or di-

rective, or a series of written requests or direc-

tives, from the Attorney General or the head of

an element of the intelligence community (or

the deputy of such person) to the electronic

communication service provider indicating that

the activity \¡¡as-

"(i) authorized by the President; and

"(ii) determined to be larvful; or

"(5) the person did not provide the alleged as-

sistance.

" (b) JuorcrAr, REVrEw.-

"(1) Ruirrnw oF cERTrFrcATroNS.-A certifi-

cation under subsection (a) shall be given eff'ect un-

Iess the court finds that such certification is not

supported by substantial evidence provided to the

eourt pursuant to this section.

"(2) Suppr,punNTArJ MATERTaLS.-In its re-

view of a certification under subseetion (a), the

eourt may examine the court order, certification,

written request, or directive described. in subsection

f:V10\061708\0ô1708.363.xmt (407599114)
June 17,2008 (10;52 p.m.)
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I (a) and any relevant court order, certification, u'rit-

2 ten rcquest, or directive submittcd pursuant to sub-

3 section (d).

4 "(c) IltnrArroNs oN DrscLosuRE.-If the Attorne.i.

5 General frles a deelaration under section 1746 of title 28,

6 United States Code, that disclosure of a certification ¡nade

7 pursuant to subsection (a) or the supplemental materials

8 provided pursuant to subseetion (b) or (d) would harm the

9 national security of the united states, the court shall-
10 "(1) review such eertification and the supple-

l1 mental materials in camera and ex parte; and

12 "(2) limit any public disclosure concerning sueh

13 eertification and the supplemental materials, incrud-

14 ing any public order foilowing such in camera and

15 ex parte review, to a statement as to whether the

16 case is dismissed and a description of the legal

17 standards that govern the order, without diselosing

18 the paragraph of subsection (a) that is the basis for

19 the certification.

20 "(d) RolB oF rHE penrms.-Any plaintiff or de-

2l fendant in a civil action may submit any relevant court

22 order, certification, written request, or direetive to the dis-

23 trict court referred to in subsection (a) for review and.

24 shalì be pernritted to partieipate in the briefing or argu-

25 ment of any legal issue in a judicial proeeeding eonducted

flv10\061708\06f708.363.xmt (407S39t14)
Jun€ 17,2008 (10:52 p.m.)
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I pursuant to this section, but only tn the extent that such

2 partieipation does not require the diselosrrre of classified

3 information to such party. To the extent that classifîed

4 information is relevant to the proceeding or would be re-

5 vealed in the determination of an issue, the court shall

6 review such information in camera and ex parte, and shall

7 issue any part of the court's uryitten order that would re-

8 veal classified information in camera and ex parte and

9 maintain such part under seal.

10 "(e) NowoEr,EcATroN.-The authority and duties of

1t the Attorney General under this section shall be performed

1.2 by the Attorney General (or Acting Attorney General) or

13 the Deputy Attorney General.

14 "(f) Aeener,.-The courts of appeals shall have juris-

15 diction of appeals from interlocutory orders of the district

16 courts of the united states granting or denying a motion

17 to dismiss or for summary iudgment under this seetion.

18 "(g) Iìnuover,.-A eivil action against a person for

19 providing assistance to an element of the intelligence com-

20 munity that is brought in a state court shalt be deemed

27 to arise under the constitution and laws of the united

22 States and shall be removable under section 1441 of title

23 28, United States Code.

24 "(h) Rnr,erroNsnrp ro OIHER Lews.-Nothing in

25 this seetion shdl be construed to limit any otherwise avail-

f:V10\061708\061708.36.3.xm1 (407599114)
June 17,2008 (10:52 p.m.)
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f:V1O\061708þ61708.363.xmt (407S39t14)
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I able immunity, privilege, or defense under any other provi-

2 sion of law.

3 "(i) Arnr,rcen[,rry.-This section shaìì apply to a

4 civil action pending on or filed after the date of the enact-

5 rnent of the FISA Amendments Act of 2008.

6 "spc. BoB. pREEMprIoN.

7 "(a) In Gpxnzur,.-No State shall have authority

8 to-
9 "(1) eonduct an investigation into an electronic

l0 communication service provider's alleged assistance

11 to an element of the intelligence community;

12 "(2) require through regulation or any other

13 rrêârls the disclosure of information about an elec-

14 tronic eommunication se¡vice provider's alleged as-

15 sistance to an element of the intelligence community;

16 "(3) impose any administrative sanction on an

l7 electronic communication serviee provider for assist-

18 ance to an element of the intelligence eommunity; or

19 "(4) eommence or maintain a civil action or

20 other proceeding to enforce a requirement that an

2l eleetronic communication service provider disclose

22 information coneerning alleged assistance to an ele-

23 ment of the intelligence community.
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flvl0\061708\061708.363.xmt (4O7SO9¡14)
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I "(b) Suns By rrro U¡.rrnn Srerps.-The United

2 States may bring suit to enforce the provisions of this see-

3 tion.

4 "(c) JunrsprcuoN.-The district courts of the

5 United States shall have jurisdiction over any civil action

6 brought by the United States to enforce the provisions of

7 this section.

8 "(d) ApplrcarroN.-This section shall apply to any

9 investigation, action, or proceeding that is pending on or

10 commenced after the date of the enactment of the FISA

1l A¡rendments Aet of 2008.

12 "SEc. 804. RJEPoRTING.

13 "(a) Spure¡qlu¿r, Rpponr.-Not less frequently

14 than once every 6 months, the Attorney General shall, in

15 a manner consistent with national security, the Rules of

16 the House of Representatives, the Standing Rules of the

1,7 Senate, and Senate Resolution 400 of the g4th Congress

18 or any successor Senate resolution, fully inform the con-

19 gressional intelligence eommittees, the Committee on the

20 Judieiary of the Senate, and the Committee on the Judici-

2I ary of the House of Representatives concerning the imple-

22 mentation of this title.

23 "(b) CoNrpNT.-Each report made under subsection

24 (a) shall inelude-

25 "(1) any certifications made under seetion 802;
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1 " (2) a deseription of the judiciat revie\ry of the

2 eertifications made under section 802; and

3 "(3) any actions taken to enforce the provisions

4 of section 803.".

5 snc. zoz. TECH¡lrcAL AMENDMEI{Is.

6 The table of contents in the first section of the For-

7 eiga Intelligence Surveillanee Act of 1978 (50 U.S.C.

I 1801 et seq.), as amended by seetion 101(b), is further

9 amended by adding at the end the following:
..TITIJE VIII-PROTECIION OF PERSONS ASSISTING THE

GO\¡ERNIITENT

"Sec. 801. Definitions.
"Sec. 802. Procedu¡es for irnplementing statutory defenses.

"Sec. 803. Preemption.
"Sec. 804. Reporting.".

10 TITLE III_REVIE\ry OF PREVIOUS
11 ACTIONS
12 snc. Bot. REVTEw oF pRgvlous AcrIoNs.

13 (a) DnnnnrroNs.-In this section:

14 (1) Appnopnrnrp coMMrrrEES oF coN-

15 cREsS.-The term "appropriate committees of Con-

16 gress'l means-

17 (A) the Seleet Committee on Intelligence

18 and the Committee on the Judieiarv of the Sen-

19 ate; and

20 (B) the Permanent Select Committee on

27 Intelligence and the Committee on the Judici-

22 ary of the House of Representatiles.

f:VlO\061708\O6f708.363.xm1 (407599114)
June 17, 2008 (10:52 p.m.)
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(2) FonprcN INTEITTJIGENCE suRVEILLANcE

CoURT.-The term "Foreign Intelìigenee Surveil-

lanee Court" means the court established urrder sec-

tion 103(a) of the Foreign Intelligence Surveillance

Aet of 1978 (50 U.S.C. 1803(a)).

(3) PnBSmENT's suRvEILt ANCE pRocRAM ANn

PROGRAM.-The terms "President's Surveillance

Program" and "Program" mean the intelligence ac-

tivity involving communications that was authorized

by the President during the period beginning on

September 11, 2001, and ending on January 17,

2007, inelud,ing the program referred to by the

President in a radio address on Deeember 17, 2005

(commoniy known as the Terrorist Surveillance pro-

gram).

(b) Rovrsws.-

(1) RpeulnnupNT To coNDUCT.-The Inspec-

tors General of the Department of Justice, the Of-

fice of the Director of National Intelligence, the Na-

tional Security Agency, the Department of Defense,

and any other element of the intelligence conrmunity

that participated in the President's Surveillance Pro-

grâm, shall eomplete a comprehensive review of, with

respect to the oversight authority and responsibility

of eaeh such fnspector General-
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(A) all of the facts neeessary to describe

the est¿blishment, implementation, product, and

use of the product of the Program;

(B) access to legal reviews of the Program

and aecess to information about the Program;

(C) communications with, and participa-

tion of, individuals and entities in the private

seetor related to thc Program;

(D) interaction with the Foreign Intel-

ligence Surveillance Court and transition to

court orders related to the Program; and

(E) any other matters identified by any

such Inspeetor General that would enable that

Inspector General to complete a review of the

Program, with respect to such Department or

element.

(2) CoopnRATroN AND cooRDrNATroN.-

(A) CoopnRaTrohr.-Each Inspector Gen-

eral required to conduct a review under para-

graph (1) shall-
(i) work in conjunction, to the extent

practicable, with any other Inspector Gen-

eral required to conduct such a review; and

(ii) utilize, to the exbent practicable,

and not unneeessarily duplieate or delay,
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such reviews or audits that have been com-

pleted or are being undcrtaken by any such

Inspector General or by any other office of

the Exeeutive Braneh related to the Pro-

gram.

(B) INrncRArroN oF orHER, REVrEws.-

The Counsel of the Ofñce of Professional Re-

sponsibility of the Department of Justice shall

provide the report of any investigation con-

ducted by such Office on matters relating to the

Program, including any investigation of the

process through which legal reviews of the Pro-

glam were conducted and the substance of such

reviews, to the Inspector General of the Depart-

ment of Justice, who shall integrate the faetual

findings and eonelusions of such investigation

into its review.

(C) CoonuNArroN.-The Inspeetors Gen-

eral shall designate one of the Inspectors Gen-

eral required to conduct a review under para-

graph (1) that is appointed by the President, by

and with the advice and consent of the Senate,

to coordinate the conduct of the reviews and the

preparation of the reporüs.

(e) R¡ponrs.-

ftvlO\06f708\JC61708.368.xm1 (407SA9t14)
June 17, 2008 (10:52 p.m.)
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(1) PnpuMrNARy REpoRrs.-Not later than 60

days after the date of the enactment of this Act, the

Inspectors Generai of the Department of Justice, the

Office of the Director of National InteUigence, tlie

National Security Agency, the Department of De-

fense, and

conduct a

mit to the appropriate committees of Congr.ess

interim report that describes the planned scope

such review.

(2) FrNer, REpoRT.-Not later than 1 year

after the date of the enactment of this Act, the In-

spectors General of the Department of Justice, the

Offiee of the Director of Nationat Intelligence, the

National Security Agency, the Department of De-

fense, and any other Inspector Genera.l required to

eonduct a review under subsection (bxl), shall sub-

mit to the appropriate eommittees of Congress, in a

manner consistent r,vith national securit¡r, a com-

prehensive report on such reviews that i¡cludes any

recommendations of any sueh Inspectors General

within the oversight authority and responsibility of

any such Inspector General with respeet to the re-

views.

any other Inspector General required to

review undcr subsection (b)(1), shall sub-

an

of
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(3) Fontw.-A report undcr this subsection

shall be submitted in unclassified form, but may in-

clude a classified annex. The unclassified report

shall not disclose the name or identity of any indi-

vidual or entit¡' of the private seetor that partici-

pated in the Progr.am or with whom there was com-

munication about the Program, to the extent that

information is classified.

(d) RnsouRCDS.-

(1) E>cpnorrpo sncunrry cLEARANCn.-The

Direetor of National Intelligenee shall ensure that

the process for the investigation and adjudieation of

an application by an Inspector General or any ap-

propriate stafï of an Inspector General for a security

clearanee necessary for the conduct of the review

under subsection (b)(1) is carried out as expedi-

tiously as possible.

(2) AlonroNAL eERSoNNEl/ FoR THE rNSpEc-

TORS GENERAL.-An Inspector General required to

conduet a review under subsection (bxl) and submit

a report under subsection (e) is authorized to hire

such additional personnel as may be neeessary to

carry out such review and prepare such report in a
prompt and timely manner. Personnel authorized to

be hired under this paragraph-

tlv10U61708\061708.363.xmt (,t075g9l14)
June 17,2008 (T0:52 p.m.)
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1 (Ä) shall perform such duties relating to

2 such a review as the relevant Inspector General

3 shall direct; and

4 (B) are in addition to any other personnel

5 authorized by law.

6 (3) TneNsFER, oF pERsoNNEl,.-The Attorney

7 General, the Secretary of Defense, the Director of

8 National Intelligence, the Director of the National

9 Security Agmcy, or the head of any other element

10 of the intelligenee communifir may transfer per-

1l somtel to the relevant Office of the Inspector Gen-

L2 eral required to conduct a revierv under subsection

13 (bxl) and submit a report under subsection (c) and,

14 in addition to any other personnel authorized by law,

15 are authorized to fill any vacaney caused by such a

16 transfer. Personnel transferred under this paragraph

17 shall perform such duties relating to such review as

18 the relevant Inspeetor General shall clirect.

19 TITLE TV-OTHER PROVISIONS
20 snc. 4ot. sEvER"â,BrLrry.

21 If any provision of this Act, any amendment made

22 by this Aet, or the application thereof to any person or

23 eircumstances is held invalid, the validity of the remainder

24 of the Act, of any such amendments, and of the applica-

flvl 0\061 708\061 708.363.xmt (407539t t4)
June 17,2008 (10:52 p.m.)
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(A) Iw cnNnn"{rr.-Except as provided in

section 404, seetions 1054, 1058, and 105C of

the Foreign Intelligence Surveillance Aet of

1978 (50 U.S.C. 1805a, 1805b, and 180bc) are

repealed.

(B) TBc¡rNrcAr, AND coNFoRMTNG AMEND-

MENTS.-

(i) T¡er,B oF coNTENrs.-The table

of contents in the frrst section of the For-

eign Intelligence Surveillance Act of 19?8

(50 U.S.C. 1801 et seq.) is amended by

striking the items relating to sections

1054, 1058, and 105C.

(ii) CoNpoRMTNG AMENDMENTS.-Ex-

cept as provided in seetion 404, section

F:\PKBVNT\FISA2001H3773PROP_003.XML lDiscussion Drafü

r01

tion of such provisions to other persons and eircumstances

shall not be affected thereby.

SEC. 402. EFT'ECTTI¡E DATE.

Except as provided in section 404, the amendments

macle bJ'this Act shall take eff'ect on the date of the enact-

ment of this Act.

SEC.4O3. REPEALS.

(a) RBpB¿r, oF PRoTECT AMERTcA Acr oF 2002

Pnousrows.-

(l) AUoNuMENTS To FrsA.-
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103(e) of the Foreign Intelligence Surveil-

lance Act of 1978 (50 U.S.C. f803(e)) is

amended-

(I) in paragraph (1), by striking

"1058(h) or 501(f)(1)" and inserting

"501(f)(1) or 702(h)(4)"; and

(II) in paragraph (2), by striking

"1058(h) or 501(f)(1)" and inserting

"501(f)(1) or 702(h)(4)".

(2) RpponrrNc REeuTREMENTS.-Except as

provided in seetion 404, section 4 of the Protect

America Act of 2007 (Public Law 110-5b; 121 Stat.

555) is repealed.

(3) TneNsrrroN pRocEDURES.-Except as pro-

vided in seetion 404, subsection (b) of section 6 of

the Protect America Act of 2007 (Public I_,¡aw 110-

55; 72L Stat. 556) is repealed.

(b) FISA A-MeNnMpNrs Acr oF 2008.-

(1) Irv cENERArr.-Except as provided in sec-

tion 404, effective December 3L, 2072, title VII of

the Foreign Intelligence Surveillance Act of 1978, as

amended by section 101(a), is repealed.

(2) Tncnurcer, AND coNFoRMrNc Á.MEND-

MENTS.-Effective Deeember 3L. 2012-

flvl0\06I708\061708.363.xmt (407S99t14)
June 17,2008 (10:52 p.m.)
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I (A) the t¿ble of contents in the frst sec-

2 tion of sueh Act (50 U.S.C. 1801 er seq.) is

3 amended by striking the items relatecl to title

4 VII;

5 (B) exeept as provided in seetion 404, sec-

6 tion 601(a)(1) of such Acr (50 U.S.C.

7 1871(a)(1)) is amended to read as such section

8 read on the day before the date of the enact-

9 ment of this Act; and

10 (C) except as provided in section 404, sec-

1l tion 2511(2)(a)(ii)(A) of rirte 18, United Srares

12 Code, is amended by striking ,,or a court order

1,3 pursuant to seetion 704 of the Foreign Intel-

14 ligence Sun'eillanee Act of 1g28,'.

15 sEc. 404. TRANsTTIoN pRocEDuRES.

16 (a) Tn¿¡,rsrrroN Pnocnnunps FoR pnorpcr A.rv_en-

17 rcA Acr oF 2007 PnousroNs.-

18 (1) Co¡¡rrNUED EFFECT oF oRDERS, AUTrroR-

19 rzATroNS, DrREcrrynS.-Except as provided in para-

20 graph (7), notwithstanding any other provision of

21 law, any order, authorization, or directive issued or

22 made pursuant to seetion 1058 of the Foreign Intel-

23 ligence Surveillanee Act of 1gTB, as added by section

24 2 of the Protect America Aet of 2007 (public I_¡aw

25 110-55; 121 Stat. 552), shall continue in effect until

flvl0\061708\061708.363.xmt (407599114)
June 17,2008 (10:52 p.m.)
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the cxpiration of such order, authorization, or diree-

tive.

(2) AreucABrlrry oF pRorECT ^{vrERrcA Acr

oF 2007 TO CONTI¡IUDD ORDERS, AUTHORIZATIONS,

DfRECTwoS.-Notwithstanding any other provision

of this Act, any amendment made by this Act, or the

Foreigrr Intelligence Surveillancc ¿\ct of 1gT8 (b0

U.S.C. 1801 et seq.)-

(A) subject to paragraph (3), section l05A

of such Act, as added by section 2 of the Pro-

tect America Act of 2007 (Public Law 110-55;

121 Stat. 552), shall continue to apply to any

acquisition conducted pursuant üo an order, au-

thorization, or directive referred to in para-

gråph (1); and

(B) sections 1058 and l05C of the For-

eign Intelligence Suryeillance Act of 1gT8, as

added by sections 2 and 3, respectiveþ, of the

Protect America Act of 2007. shall eontinue to

apply with respeet to an order, authorization, or

directive referred to in paragraph (1) until the

later of-
(i) the e>çiration of such order, au-

thorization, or directive; or

ftvl0\061708\061708.3ô3.xmt (407S39t14)
June 17, 2008 (10:52 p.m.)
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(ii) the date on which final judgment

is entered for any petition or other litiga-

tion relating to such order, authorization,

or directive.

(3) Usn oF rNFoRMATroN.-Information ac-

quired from an aequisition conducted pulsuant to an

order, authorization, or directive referred to in para-

graph (1) shall be deemed to be information ae-

quired from an eleetronic surveillance pursuant to

title I of the Foreign Intelligenee Surveillance Aet of

1978 (50 U.S.C. 1801 et seq.) for purposes of see-

tion 106 of such Act (50 U.S.C. 1806), except for

purposes of subsection fi) of such section.

(4) PnorBCTroN FRoM LrÄBrrJrry.-subsection

(l) of section 1058 of the Foreign Intelligence Su¡-

veillance Act of 1978, as added by section 2 of the

Proteet America Act of 2007 , shall continue to apply

with respect to any direetives issued pursuant to

sueh section 1058.

(5) JunrsDrcrroN oF FoRErcN TNTELTJTcENcE

SURVEIITI¿aNCE CouRT.-Notwithstanding any other

provision of this Aet or of the Foreign Intelligence

Surveillanee Act of 1928 (50 U.S.C. 1801 et seq.),

section 103(e) of the Foreign Intelligence Surveil-

lance Act (50 U.S.C. 1808(e)), as amended by sec-

f:Vf0\061708\061708.369.xmt (407S99t14)
June 17,2008 (10:Sp p.m.)
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tion 5(a) of the Protect .A.merica Aet of 200? (Public

I-.¡aw 110-55; I2l Stat. 556), shall continue to apply

rvith respect to a directive issued pursuant to section

1058 of the Foreign Intelligence Surveillance Act of

1978, as added by section 2 of the Protect America

Act of 2007, until the later of-
(A) the ex¡liration of all orders, authoriza-

tions, or directives referred to in paragraph (1);

or

(B) the date on which final judgment is

entered for any petition or other litigation relat-

ing to such order, authorization, or directive.

(6) RuponrrNc REquTREMENTS.-

(A) Coxrllrnrnn ApprrrcABrr,rry.-Not-

withstanding any other provision of this Act,

any amendment made by this Act, the Protect

Ämerica Act of 2007 (Publie l.¡aw 110-b5), or

the Foreign Intelligence Surveillance Aet of

1978 (50 U.S.C. 1801 et seq.), section 4 of the

Protect Ameriea Act of 200T shall continue to

apply until the date that the certifieation de-

scribed in subparagraph (B) is submitted.

(B) CnnrrprcArroN.-The certification de-

scribed in this subparagraph is a certification-

(i) made by the Attorney General;

f:Vl0\0617O8\O61708.363.xmt (407S39t14)
June 17,20OB (10:S2 p.m.)
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(ii) submitted as part of a semi-an-

nual report required by section 4 of the

Protect funerica Aet of 2007;

(iii) that states that there will be no

further acquisitions carried out under sec-

tion 1058 of the Foreign Intelligence Sur-

veillance Act of 1978, as added by section

2 of the Proteet America Aet of 2007,

after the date of such certification; and

(iv) that states that the information

required to be included under such section

4 relating to any acquisition conducted

under such section 1058 has been included

in a semi-annual report required by such

seetion 4.

(7) Rnpr.ecnn¡ia¡¡r oF oRDERS, AUTHoRTzA-

TIONS, ÂND DTRECTTTES.-

(A) IN cENERATJ.-If the Attorney General

and the Director of National Intelligence seek

to replace an authorization issued purzuant to

section 1058 of the Foreign Intelligence Sur-

veillance Aet of 1978, as added b¡r seetion 2 of

the Protect America Act of 2007 (Public Law

110-55), with an authorization under seetion

702 of the Foreign Intelligenee Surveillance Act

f:W10\061708\061708.363.xm1 (4O7539h4)
June 17,2008 (10:52 p.m.)
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of 1978 (as added by section 101(a) of this

Act), the Attorney General and the I)irector of

National Intelligence shall, to the ex[ent prac-

ticable, submit to the Foreign Intelligence Sur-

veillance Court (as such term is deflrned in sec-

tion 701(b)(2) of such Act (as so added)) a cer-

tification prepared in accordance with sub-

section (S) of such section 702 and the proce-

dures adopted in accordance with subsections

(d) and (e) of such section 702 at least 30 days

before the erçiration of such authorization.

(B) Co¡,lrrruu¿rrou oF ÐilsrrNc oR-

DERS,-If the Attorney General and the Diree-

tor of National Intelligence seek to replace an

authorization made pursuant to section 1058 of

the Foreign Intelligence Surveillance Act of

1978, as added by section 2 of the Protect

America Act of 2007 (Public L¡aw 110-55; I2I
Stat. SZZ¡, by filing a certification in aecord-

anee with subparagraph (A), that authorization,

and any directives issued thereunder and any

order related thereto, shall remain in effeet,

notwithstanding the expiration provided for in

subsection (a) of such section 1058, until the

Foreign Intelligence Surveillance Court (as such
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term is defined in section 701(b)(2) of the For-

eign Intelligence Suryeillance Act of 1978 (as

so added)) issues ¿n order with respect to that

certifieation under section 702(iX3) of such Act

(as so added) at which time the provisions of

that section and of seetion 702(l)(4) of such

Act (as so added) shalì appl¡'.

(8) Erencrrve DATo.-Paragraphs (f )

through (7) shall take effeet as if enacted on August

5,2007.

(b) T¡¿eNsrrroN PRocEDURES FoR FISA A¡tpxt-

MENTS Acr or' 2008 PnovrsroNs.-

(1) Onnpns rN EFFECT oN DEcEMtsER, Bl,

zolz.-Notwithstanding any other provision of this

Aet, any amendment made by this Act, or the For-

eign Intelligence Surueillance Act of lgZB (50

U.S.C. 1801 et seq.), any order, authorization, or di-

rective issued or made under title VII of the Foreign

Intelligenee Surveillance Act of 1978, as amended by

section 101(a), shall continue in effeet until the date

of the expiration of sueh order, authorization, or di-

reetive.

(2) ArelrcaBrlrry oF TrrrJE vrr oF Frsa ro

CoNTTNUED ORDERS, AUTHORTZATTONS, DIREC-

Trvos.-Notrvithstanding any other provision of this

f:Wl0\061708\061708.363.xmt (407599tf4)
June 17,2008 (10:52 p.m.)
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(5) TReNsrrrox pRocEDURES coNCERNTNG

TIIE TARGETING OF UNITED STATES PERSONS O\TER-

SEeS.-Any authorization in effect on the date of

enactment of this Act under section 2.5 of Executive

order 12333 to intentionary target a united states

person reasonably believed to be located outside the

United states shall continue in effect, ancr shail con-

stitute a sufficient basis for conducting such an ac_

quisition targeting a United States person located

outside the United States untiì the earlier of_
(A) the date that authorization expires; or

(B) the date that is g0 days after the date

of the enactment of this Act.

f:V10\061708\061708.363.xmt (407Sg9114)
June 17,2008 (10:52 p.m.)


