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formation concerning any United States person ac-

quired from such aequisition shall subsequently be

used or disclosed in any other manner by Federal of-

ficers or employees without the eonsent of such per-

son, except \\¡ith the approval of the Attorney Gen-

eral if the information indicates a threat of death or

serious bodily harm to any person.

"(e) Arenar,.-

"(1) ArenAr ro rHE couRT oF REvrEw.-The

Government may frle an appeal with the Foreign In-

telligence Surueillance Court of Review for review of

an order issued pursuant to subsection (c). The

Court of Review shall have jurisdiction to consid.er

such appeal and shall provide a written statement

for the record of the reasons for a decision under

this paragraph.

"(2) Cnnuon"aRr ro rHE supREME couRT.-

The Government may frle a petition for a writ of

certiorari for review of a decision of the Court of Be-

view issued under paragraph (1). The record for

such review shall be transmitted under seal to the

Supreme Court of the United States, which shaÌl

have jurisdiction to review such decision."
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I "spc. 205. JorNT AppLIcATroNS AND coNcun,RENT AU-

2 TrroRrzATroNS.

3 "(a) JorruT AppLrcATroNS AND Or{,DERS.-If an ac-

4 quisition targeting a United States person under section

5 703 or section 704 is proposed to be conducted both inside

6 and outside the United States, a judge having jurisdietion

7 under seetion 703(a)(1) or section 70a(a)(1) may issue si-

8 multaneously, upon the request of the Government in a

9 joint application compþing with the requirements of sec-

l0 tion 703(b) and section 704(b), orders under section

1 1 703(c) and section 704(c), as appropriate.

12 "(b) CoNcunnoNr AurnoRlz¿uox.-If an order

13 authorizing electronic surveillance or physical seareh has

14 been obtained under section 105 or section 804 and that

15 order is still in efÊect, during the effective period of that

76 order, the Attorney General may authorize, without an

77 order under section 703 or section 704, the targeting of

18 that United States person for the purpose of acquiring for-

19 eign intelligence infbrmation rvhile such person is reason-

20 ably believed to be located outside the United States.

2l "snc. 206. usE oF rNFoRJvfAlrroN AcerJrRED uNDER TrrLE

23 "(a) I¡monuerroN Aceurnoo Uvopn SncrroN

24 7l?.-rnfonmation acquired from an aequisition con-

25 ducted under section ?02 shall be deemed to be informa-

26 tion acquired from an electronic surveillance pursuant to

f:Wl0\061308\061308.001.xmt (4O7Sg9t7)
June 13, æ08 (8:38 a.m.)

22



F:\PI(BVNT\FISA2007U{3773PROP_003.)C\4L lDiscussion Draft]

I

2

J

4

5

6

7

8

9

10

1l

t2

13

L4

15

t6

17

18

19

20

2l

22

23

24

25

58

title I for purposes of section 106, except for the purposes

of subsection fi) of such section.

"(b) LvnonuerroN Acqumeo UNrnBn SpcrioN

703.-Information acquired from an acquisition con-

ducted under section 703 shall be deemed to be informa-

tion acquired from an eleetronic surveillance pursuant to

title I for purposes of section 106.

"SEC. 707. CONGRESSIONAL OVERSIGET.

"(a) Spur¡lvlvu¡r, Rpponr.-ltrot less frequently

than once every 6 months, the Attorney General shall fully

inform, in a manner consistent with national security, the

congressional intelligence committees and the Committees

on the Judiciary of the Senate and the House of Rep-

resentatives, consistent with the Rules of the House of

Representatives and the Standing Rules of the Senate,

concerning the implementation of this title.

"(b) CoNTENT.-Each report made under subsection

(a) shall include-

"(1) vsith respect to section 702-

"(A) any certifications made under section

702(Ð during the reporting period;

"(B) with respect to each determination

made under section 702(c)(1)(A)(ü), the rea-

sons for exercising the authority under such

section;

f:Wl0\061308\061308.001.xm| (4OZ5g9t7)
June 13, 2008 (8:38 a.m.)
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"(C) any directil'es issued under section

702(h) during the reporting period;

"(D) a deseription of the judieial revicw

during the reporting period of any such certifr-

cations and targeting and minimization proce-

dures required by subseetions (d) and (e) of

section 702 and utilized rvith respect to such

acquisition, including a copy of any order or

pleading in connection with such review that

contains a significant legal interpretation of the

provisions of seetion 702;

"(E) any actions taken to challenge or en-

force a directive under paragraphs (4) or (5) of

section 702(h);

"(F) any compliance reviews conducted by

the Attorney General or the Director of Na-

tional Intelligenee of aequisitions authorized

under section 702(a);

"(G) a description of any incidents of non-

eompliance with a directive issued by the Attor-

ney General and the Director of National Intel-

ligence under section 702(h), including-

"(i) ineidents of noncompliance by an

element of the intelÌigence eommunity with

procedures and guidelines adopted in ac-
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I cordance with subsections (d), (e), and (f)

2 of section 702; and

3 "(ii) incidents of noneompliance by a

4 specified person to whom the Attorney

5 General and Director of National Intel-

6 ligence issued a directive under section

7 702(h); and

8 "(H) any procedures implementing section

9 702;

10 "(2) \¡¡ith respect to section ?08-
11 "(A) the total number of applications made

12 for orders under section ZOB(b);

13 "(B) the total number of such orders-

14 "(i) granted;

15 "(ii) modified; or

16 "(iü) denied; and

17 "(C) the total number of emergency acqui-

18 sitions authorized by the Attorney General

19 under section 703(d) and the total number of

20 subsequent orders approving or denying such

2I aequisitions; and

22 "(3) \A¡ith respect to section 70+-

23 "(A) the total number of applications made

24 for orders under 704(b);

25 "(B) the total number of such orders

f:\Vl0\O61308\061308.001.xml (4OZS39tz)
Juno 13,2008 (8:38 a.m.)
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1 ('(i) granted;

2 "(ii) modified; or

3 ('(iü) 
denied; and

4 "(C) the totaì number of emergency acqui-

5 sitions authorized by the Attorney General

6 under seetion 704(d) and the total number of

7 subsequent orders approving or denying such

8 applications.

9 "snc. zo8. sAvrNcs pnovrsroN.

10 "Nothing in this title shall be construed to limit the

11 authority of the Government to seek an order or author-

12 ization under, or othelwise engage in any activity that is

13 authorized under, any other title of this Aet or chapter

14 119, 121, or 206 of title 18, United States Code.".

15 (b) Tanrc oF CoNTnNTS.-The table of contents in

16 the first section of the Foreign Intelligence Surveillance

17 Act of 1978 (50 U.S.C. 1801 et. seq.) is amended-

18 (1) by strikiug the item relating to title VII;

79 (2) by striking the item relating to section 201;

20 and

2l (3) by adding at the end the following:
..TITIJE VIT_ADDITIONAL PR,OCED U TTE S RJ GARDING CERTAIN

PER,SONS OUTSIDÐ THE UNIîED STÂTES

"Sec. 701. Definitions.
"Sec. 702. Procedures for tarçting cerüain persons outside the United States

other than United States persons.
"Sec. 703. Cert¿in acquisitions insiate the Unitecl States of United States per-

sons outside tl¡e United States.
"sec. 704. other acquisitions targeting united states persons outside the

United States.

(407s39t7)
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"Sec. 705. Joint applications and concurrent authorizations.
"Sec. 706. Use of information aequired under title \¡II.
"Sec. 707. Congressional oversight.
"Sec- 708. Savinç provision.".

I (c) Tncnirlc¿¡, AND CoNFoRMTNc AmpNnupNTS.-

2 (1) Tlrln 18, uNrrED srArES coDE.-section

3 2511(2)(a)(ii)(A) of rirle 18, United Srares Code, is

4 amended by inserting "or a court order pursuant to

5 section 704 of the Foreign Intelligence Suneillance

6 Act of 1978" after "assistanee".

7 (2) FonprcN rNTEr_,¡LrrGENcE suRVETTTLANCE

I ACr oF 1978.-section 601(a)(1) of the Foreign In-

9 telligence Surveillance Act of lg7g (50 U.S.C.

10 1871(a)(1)) is amended-

11 (A) in subparagraph (C), by striking

12 ,,and',; and

13 (B) by adding at the end the following new

14 subparagraphs:

15 "(E) acquisitions under section Z0B; and

16 "(F) acquisitions under section 704i,.

17 snc. r0z. sTATEMET{r oF EKcLUSn¡E MEANs By \[rgrcg

18 ELEcrRoNlc suRvErLr.A¡IcE AND rNTERcEp.

19 TIoN oF cERTATN coMMU¡¡IcATToNS ltrAy BE

20 coNntrcrnD.

2l (a) STaTBMENT oF ExcLUSryE MEANs.-Title I of

22 the Foreign Inteltigence surveillance Act of lgrg (50

f:\Vi 0\06'l 308\061 308.001 _xml
June 13, 200S (8:38 a.m.)

(40753917)
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U.S.C. 1801 et seq.) is amended by adding at the end

the following ne$' section:

..STATEMENT oF EXCI.,USI\TE MEANS BY wHICH EI,EC.

TRONIC SURVEIIJI]ANCE AND INTERCEPTION OF' CER-

TAJN COMMUNICATIONS MAY BE CONDUCTED

"SEc. 112. (a) Except as provided in subsection (b),

the procedures of ehapters LIï, l2I, and 206 of title 18,

United States Code, and this Act shall be the exclusive

means by which electronic surueillance and the intercep-

tion of domestic wire, oral, or electronic communications

may be conducted.

"(b) Only an express statutory authorization for elec-

tronic sun¡eillance or the interception of domestic wire,

oral, or electronic communications. other than as an

amendrnent to this Act or chapters Ilg, LZI, or 206 of

title 18, Ilnited States Code, shali constitute an additional

exclusive means for the purpose of subsection (a).".

(b) Onrnusn.-Section 109(a) of the Foreign Intel-

ligence Surveillance Act of 1978 (50 U.S.C. 180g(a)) is

amended by striking "authorized by statute" each place

it appears in such section and inserting "authorized by

this Act, chapter 119, LZI, or 206 of title 18, United

States Code, or any e{press statutory authorization that

is an additional exclusive means for conducting electronic

surveillanee under section 112.": and

(c) CoNpoRMrNc A¡ne¡rouuNrs.-
(¿lo7s39l7)
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1 (1) Trrr_,,n rs, uNrrED sTATES coDp.-seetion

2 25I1(2)(a) of titte 18, United States Code, is

3 amended by adding at the end the following:

4 "(iii) If a certification undcr subpara-

5 graph (ü)(B) for assistance to obtain for-

6 eign intelligence information is based on

7 statutory authority, the certification shall

8 identiff the specific statutory provision,

9 and shall certiff that the statutory require-

10 ments have been met."; and

11 (2) T¡¡lE oF coNroNrs.-The table of con-

12 tents in the first section of the Foreign Intelligence

13 Surveillance Act of lgZB (50 U.S.C. 1801 et seq.)

14 is amended by inserting after the item relating to

15 section 111, the following new item:

"Sec. ll2. Statement of exclusive means by which electronic surveillance ancì
interception of certain communications may be conducted.".

16 snc. ros. sr¡Brflrrral To coNcnrss oF cERTATN co{JRT

17 oRDERs uNDER TrrE FoRErcN r ITEr-

18 LTGENcE sunvnrlr,atIcE ACT oF l9zg.

L9 (a) IxclusroN oF Cpnr¿rN Onnnns rN SEMTANNUAT

20 Rpponrs oF ArroRNEy GENERAT.,.-subsection (a)(5) of

2r scetion 601 of the Foreign rntelligenee Surveillanee act
22 of 1978 (50 U.S.C. 1821) is amended by striking ,,(not

23 including orders)" and inserting ,,, orders,".

tW1 0\061 308\061308.001 .xml
Jun€ 13,2008 (8:38 a.m.)

(407539t7)
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t ,O) Roeonrs By ArroRNEy Gpxpn¿r, oN CERTATN

2 Orspn OnpsRs.-Such section 601 is further amended

3 by adding at the end the following:

4 "(c) Suemssloxs ro CoNcnpss.-The Attorney

5 General shall submit to the committees of Consress re-

6 ferred to in subsection (a)-
7 "(1) a copy of any deeision, order, or opinion

I issued by the Foreign Intelligence Surveiìlance Court

9 or the Foreign Intelligence Surveillance Court of Re-

10 view that ineludes signifieant construction or inter-

11 pretation of any provision of this Aet, and any

12 pleadings, applications, or memoranda of law associ-

73 ated with such decision, order, or opinion, not later

14 than 45 days after such decision, order, or opinion

15 is issued; and

16 "(2) a copy of any sueh decision, order, or opin-

17 ion, and any pleadings, applications, or memoranda

18 of law associated with such decision, order, or opin-

19 ion, that was issued during the b-year period ending

20 on the date of the enactment of the FISA Amend-

2L ments Act of 2008 and not previously submitted in

22 a report under subsection (a).

23 "(d) PnorncrloN oF NarroNe¡, Spcurury.-The
. 24 Attorney General, in consultation with the Director of l.tra-

25 tional Intelligence, may authorize redactions of materials

flvf0\061308\061308.001.xr¡t (407S39t7)
June 13,2008 (8:38 Lm.)
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I described in subsection (c) that are pro\rided to the com-

2 mittees of Congress referred to in subsection (a), if such

3 redactions are necessary to protect the national seeurity

4 of the United States and are limited to sensitive sources

5 and methods information or the identities of targets.".

6 (c) DnnnITIoNS.-Sueh section 601, as amended by

7 subsections (a) and (b), is further amended by adding at

I the end the following:

9 "(e) DorrNrrroNs.-In this section:

10 "(1) FonnrcN TNTEIJIJIGENCE suRVErrrLANcE

11 couRT.-The term 'Foreign Intelligence Surveillance

12 Court' means the court established by section

13 103(a).

14 "(2) FonpIcN INTEIJI_/IGENCE suRVEIIrr,aNCE

15 counT oF REVrEw.-The term 'Foreign Intelligence

16 Surveillance Court of Review' means the court estab-

17 lished by seetion 103(b).".

18 snc. r04. AppLrcATroNs FoR counT oRDERs.

19 Section 104 of the Foreign Intelligence Surveillance

20 Act of 1978 (50 U.S.C. 1804) is amended-

2L (1) in subsection (a)-
22 (A) by striking paragraphs (2) and (11);

23 (B) by redesignating paragraphs (3)

24 through (10) as paragraphs (2) through (g), re-

25 spectively;

f:W10\061308\061308.001.xm| (40753917)
June 13, 2008 (8:38 a.m.)
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(C) in paragraph (5), as redesignated by

subparag'raph (B) of this paragraph, by striking

"detailed";

(D) in paragraph (6), as redesignated by

subparagraph (B) of this paragraph, in the

rnatter preceding subparagraph (A)-
(i) bV striking "Affairs or" and insert-

ing "A-ffairs,"; and

(ii) by striking'($s¡¡¿f,s-" and insert-

ing "Senate, or the Deputy Director of the

Federal Bureau of Investigation, if des-

ignated by the President as a eertiffing of-

fieial-";

(E) in paragraph (7), as redesignated by

subparagraph (B) of this paragraph, by striking

"statement of' and inserting "summary state-

ment of';

(F) in paragraph (8), as redesignated by

subparagraph (B) of this paragraph, by adding

"and" at the end; and

(G) in paragraph (9), as redesignated by

subparagraph (B) of this paragraph, by striking

"; and" and inserting a period;

(2) by striking subsection (b);
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1 (3) by redesignating subsections (e) through (e)

2 as subseetions (b) through (d), respectively; and

3 (4) in paragraph (I)(A) of subsection (d), as re-

4 designated by paragraph (B) of this subsection, by

5 striking "or the Direetor of National Intelligenee"

6 and inserting "the Director of National Intelligence,

7 or the Director of the Central Intelligence Agency',.

I src. tos. rssuANcn oFAN oRDER.

9 Section 105 of the Foreign Intelligence Surveillanee

10 Act of 1978 (50 U.S.C. 1B0b) is amended-

11 (1) in subsection (a)-
12 (A) by striking paragraph (1); and

13 (B) by redesignating paragraphs (2)

14 through (5) as paragraphs (1) through (4), re-

15 speetively;

16 (2) in subsection (b), by striking ,,(a)(B)" and

17 inserting "(a)(2)";

18 (3) in subsection (cXl)-
19 (A) in subparagraph (D), by adding ,,and,,

20 at the end;

2L (B) in subparagraph (E), by striking ,,;

22 and" and inserting a period; and.

23 (C) by srriking subparagraph (F);

24 (a) bV striking subsection (d);

f:W10\061308\061308.001.xnrt (407539t7)
June 13,2008 (8:38 a.m.)
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I (5) by redesignating subsections (e) through (i)

2 as subsections (d) through (h), respectively;

3 (6) by amending subsection (e), as redesignated

4 by paragraph (5) of this section, to read as follorvs:

5 "(e)(1) Notwithstanding an¡r other provision of this

6 title, the Attorney General may authorize the emergency

7 employment of electronic surveillance if the Attorney Gen-

8 eral-

9 "(A) reasonably determines that an emergency

l0 situation exists with respect to the emplo¡,'ment of

11 electronic surveillance to obtain foreign intelligence

12 information before an order authorizing sueh surveil-

13 lance can with due diligence be obtained;

14 "(B) reasonably determines that the factual

15 basis for the issuance of an order under this title to

16 approve sueh electronic surveillance exists;

17 "(C) informs, either personally or through a

18 designee, a judge having jurisdiction under section

19 103 at the time of such authorization that the deci-

20 sion has been made to employ emergency electronic

2I surveillance; and

22 "(D) makes an application in accordance with

23 this title to a judge having jurisdiction under section

24 103 as soon as practieable, but not later than 7 days

f:W10\061308\061308.001.xml (40753917)
June T3, 2008 (8:38 a.m.)
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I aft,er the Attornev General authorizes such surveil-

2 lance.

3 "(2) If the Attorney GeneraÌ authorizes the emer-

4 gency employment of electronic surveillance under para-

5 graph (1), the Attorney General shall require that the

6 minimization procedures required by this title for the

7 issuance of a judicial order be followed.

8 "(3) In the absence of a judicial order approving such

9 electronic surveillance, the surveillance shall terminate

10 when the information sought is obtained, when the appli-

1l cation for the order is denied, or after the oipiration of

L2 7 days from the time of authorization by the Attorney

13 General, whichever is earliest.

14 "(4) A denial of the application made under this sub-

15 section may be revie¡ved as provided in section 103.

16 "(5) In the event that such application for approval

17 is denied, or in any other case where the electronic surveil-

18 lance is terminated and no order is issued approving the

L9 surueillance, no information obtained or evidence derived

20 from such surveil.lance shall be reeeived in evidence or oth-

2l erwise disclosed in any trial, hearing, or other proceeding

22 in or before any court, grand jory, department, offrce,

23 agerrey, regulatory body, legislative conlmittee, or other

24 authority of the United States, a State, or politieal zub-

25 division thereof, and no information coneerning any
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I United States person aequbed from such surveiLlance shall

2 subsequently be used or disclosed in any other manner by

3 Federal officers or employees without the consent of such

4 person, except with the approval of the Attorney General

5 if the information indicates a threat of death or serious

6 bodilyharm to anyperson.

7 "(6) The Attorney General shall assess compliance

8 with the requirements of paragraph (5)."; and

9 (7) by adding at the end the following:

l0 "(i) In any case in which the Government makes an

11 application to a judge under this title to conduct electronic

12 survei.llance involving communications and. the judge

13 grants such applieation, upon the request of the applicant,

14 the judge shall also authorize the installation and use of

15 pen registers and trap and traee devices, and direct the

76 diselosure of the information set forth in section

t7 402(d)(2).".

18 snc. to6. usn oF TNFoRMA:rroN.

19 Subsection (i) of section 106 of the Foreign Intel-

20 ligence Surveillance Act of 1978 (8 U.S.C. 1806) is

2I amended by striking "radio communication" and inserting

22 "communication".

flv10\061308\0ô1308.001.xm| (407539t7)
June 13, 20OB (8:38 a.m,)
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1 snc. 102. AtvrENDMEtvrs FoR prrysrcAr, sEARcrrES.

2 (a) AppllcarroNs.-section B0B of the Foreign In-

3 telligenee surueillance act of 1gT8 (50 u.s.c. 1g2B) is

4 amended-

5 (1) in subsection (a)-
6 (A) by striking paragraph (2);

7 (B) by redesignating paragraphs (B)

I though (g) as paragraphs (2) through (g), re-

9 spectively;

l0 (C) in paragraph (2), as redesignated by

11 subparagraph (B) of this paragraph, by striking

12 "detailed";

13 (D) in paragraph (B)(C), as redesignated

14 by subparagraph (B) of this paragaph, by in-

15 serting "or is about to be" before ,,owned"; and

16 (E) in paragraph (6), as redesignated by

17 subparagraph (B) of this paragraph, in the

18 matter preeed_ing subparagraph (A)_
19 (i) by striking ,,Affairs or', and, insert-

Z0 ing,,Affairs,',; and

2l (ü) by striking ,,Senate-" and insert-

22 ing "Senate, or the Deputy Director of the

23 Federal Bureau of Investigation, if des-

24 ignated by the president as a certifring of-

25 ficial_',; and

flv10\061308\061308.001.xmt (407s39t7)
June 13,2008 (8:38 a.m.)



F:\PKBVNT\FISA2007\FI3773PROP_003.XML lDiscussion Draft ]

73

I (2) in subsection (d)(l)(A), by striking "or the

2 Director of National Intelligence" and inserting ,,the

3 Director of National Intelligence, or the Director of

4 the Central Intelligence Agency',.

5 (b) Onnrns.-Section 904 of the Foreign Intel-

6 iigence Surueillance Act of lgZB (50 U.S.C. IBZ4) is

7 amended-

8 (1) in subsection (a)-
9 (A) by striking paragraph (t);

10 (B) by redesignating paragraphs (2)

11 through (5) as paragraphs (1) through (4), re-

12 spectively; and

13 (C) in paragraph (2)(B), as redesignated

14 by subparagraph (B) of this paragraph, by in-

15 serting "or is about to be" before ,,owned"; and

16 (2) by amending subsection (e) to read as fol-

L7 lows:

18 "(e)(1) Notwithstanding any other provision of this

19 title, the attorney General may authorize the emergency

20 employment of a phyrsical search if the Attorney GeneraJ-

21 "(A) reasonably determines that an emergency

22 situation exists with respect to the employment of a

23 physical search to obtain foreign intelligence infor-

24 mation before an order authorizing such physical

25 search can with due diligence be obtained;

flvl 0\061 308\061 308.o01.xmt (4o75g9t7)
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I "(B) reasonably determines that the factual

2 basis for issuance of an order under this title to ap-

3 prove such physical search exists;

4 "(C) informs, either personally or through a

5 designee, a judge of the Foreign Intelìigence Surueil-

6 lance Court at the time of such authorization that

7 the decision has been made to employ an emergency

8 physical search; and

9 "(D) makes an application in accordance with

10 this title to a judge of the Foreign Intelligenee Sur-

11 veillance Court as soon as praeticable, but not more

12 than 7 days after the Attorney General authorizes

13 such physical search.

14 "(2) If the Attorney General authorizes the emer-

15 gency employment of a physical search under paragraph

16 (1), the attorney General shall require that the minimiza-

l7 tion proeedures required by this title for the issuance of

18 a judicial order be followed.

19 "(3) In the absence of ajudicial order approving such

20 physical seareh, the physical search shall terminate when

2l the information sought is obtained, when the apprieation

22 for the order is denied, or after the opiration of T days

23 from the time of authorization by the Attorney Genera],

24 whichever is earliest.

f:W10\06't308\061308.001.xmt (407S99t7)
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I "(4) A denial of the application made under this sub-

2 section may be reviewed as provided in seetion 103.

3 "(5)(A) In the event that such application for ap-

4 proval is denied, or in any other case u'here the physical

5 search is terminated and no order is issued approving the

6 physical search, no information obtained or evidenee de-

7 rived from such physical search shall be received in evi-

8 dence or otherwise disclosed in any trial, hearing, or other

9 proceeding in or before any court, grand jury, department,

10 offrce, ageney, regulatory body, legislative committee, or

11 other authority of the United States, a State, or political

72 subdivision thereof, and no information eoncerning any

13 United States person acquired from such physicat search

14 shall subsequently be used or disclosed in any other man-

15 ner by Federal officers or employees without the consent

16 of such person, exeept wiih the approval of the Attorney

77 General if the information indicates a threat of death or

18 serious bodily harm to any person.

19 "(B) The Attorney General shall assess compliance

20 with the requirements of subparagraph (A).".

2l (c) Co¡rnoRMrNG Aupxol,rpNTs.-The Foreign Intel-

22 ligence Surveillance Act of 19?8 (50 U.S.C. 1801 et seq.)

23 is amended-

fIVl0\061308\061308.001.xnr| (4OzS39t7)
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I (1) in section 304(a)(4), as redesignated b.y

2 subsection (b) of this seetion, by striking

3 "303(aX7)(E)" and inserting "B0B(a)(6)(E)"; and

4 (2) in seetion 305(kX2), by striking

5 "303(a)(7)" and inserting ,,808(a)(6)',.

6 sEc. r0B. AMENDMENTs FoR EMERcENGy pEN REGrsrERs

7 A¡TD TRAP AND TRAcE DEvICES.

8 Section 403 of the Foreign Intelligence Surveillance

9 Act of 1978 (50 U.S.C. 1848) is amended-

10 (1) in subsection (a)(2), by striking*4B hours"

1l and inserting "7 da¡rs"; and

12 (2) in subsection (c)(l)(C), by striking ,,48

13 hours" and inserting "T days,'.

14 snc. 109. FoREIcN r¡ITELLTcENcE suRvErLr,AIycE counT.

15 (a) DnsrcxarroN oF Juoçps.-subsection (a) of

16 section 103 of the Foreign Intelligence Surveillanee Act

17 of 1978 (50 U.S.C. 1808) is amended by inserting ,,at

18 least" before "seven of the united states judiciar cir-

19 cuits".

20 (b) Er{ BaNc Aut¡rorury.-

2l (1) IN cnNnRAT.-subsection (a) of section

22 103 of the Foreign Intelligence Surveillance Act of

23 1978, as amended by subsection (a) of this section,

24 is further amended-

25 (A) by inserting,,(1),' aftnr,,(a)"; and

f :\V1 0\061308\061 308.001 .xmt (407S39t7)
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I (B) by adding at the end the following nerv

2 paragraph:

3 "(2)(A) The eourt established under this subsection

4 may, on its own initiative, or upon the request of the Gov-

5 ernment in any proceeding or a parby under section 501(f)

6 or paragraph (4) or (5) of seetion 702(h), hoìd a hearing

7 or rehearing, en banc, when ordered by a majority of the

8 judges that constitute such court upon a determination

9 that-
10 "(i) en banc consideration is necessary to se-

11 cure or maintain uniformity of the court's decisions;

12 or

13 "(ii) the proceeding involves a question of ex-

14 ceptional importance.

15 "(B) Any authority granted by this Act to a judge

16 of the court established under this subsection may be exer-

l7 cised by the eourt en bane. When exercising such author-

18 ity, the court en banc shall comply \4rith any requirements

19 of this Act on the exercise of such authority.

20 "(C) For purposes of this paragraph, the court en

2L banc shall consist of all judges who constitute the eourt

22 established under this subseetion.".

23 (2) CoNnonr\trNc AMENDMENTs.-The Foreign

24 fnh[igenee Surveillance Act of lgTB is further

25 amended-

f:W10\061308\061308.001.xm| (4O7Sg9l7)
June 13,2008 (8:38 a.m.)



F:\PI(BVNT\FISA2007\H3773pROp_003.)ß,IL [Discussion Draft]

78

1 (A) in subsection (a) of section 108, as

2 amended b.v this subsection, by inserting ,,(ex-

3 cept when sitting en banc under paragraph

4 (2))" after "no judge designated under this

5 subsection"; and

6 (B) in section BOz(c) (50 U.S.C. 1B2Z(c)),

7 by inserting "(except when sitting en banc)"

8 afber "except that no judge".

9 (c) Srev oR MoDrFrcArroN DunrNc AN AppEAr,.-

10 Section 103 of the Foreign Intelligence Surveillance Act

t I of 1978 (50 U.S.C. 1B0B) is amended-

12 (1) by redesignating subsection (f) as sub-

13 section (g); and

L4 (2) by inserting after subsection (e) the fol-

15 lowing new subsection:

L6 "(f)(1) A judge of the eourt established under sub-

17 seetion (a), the eourt established under subsection (b) or

18 a jurlge of that eourt, or the supreme court of the united

19 States or a justiee of that court, ûray, in accordance with

20 the rules of their respective courts, enter a stay of an order

21 or an order modi$zing an order of the eourt established

22 under subsection (a) or the court established under sub-

23 seetion (b) entered under any title of this Act, while the

24 court established under subsection (a) conducts a rehear-

25 ing, while an appeal is pending to the court estabrished

f:Wl0\061308\061308.001.xrnt (407S39t7)
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I under subsection (b), or while a petition of certiorari is

2 pending in the Supreme Court of the United States, or

3 during the pendency of any review by that court.

4 "(2) The authority described in paragraph (1) shall

5 apply to an order entered under any provision of this

6 Act.".

7 (d) AuruoRrry oF FoRETGN INTET,LTcENCE SUR-

8 vstLt,ANCE CounT.-Section 103 of the Foreign Intel-

9 ligence Surveillance Act of 1978 (50 U.S.C. 1803), as

10 amended by this Act, is amended by adding at the end

11 the following:

12 "(i) Nothing in this Act shall be construed to reduce

13 or contravene the inherent authority of the eourt estab-

14 lished by subsection (a) to determine, or enforce, compli-

15 ance with an order or a rule of such court or with a proce-

16 dure approved by such court.".

17 snc. rto. \{rEApoNs oF MAss DEsrRUcrroN.

18 (a) Dpr,rNrrroNs.-

19 (1) Fonnrclr pownR.-subseetion (a) of sec-

20 tion 101 of the Foreign Intelligence Suryeillance Act

2l of 1978 (50 U.S.C. 1801(a)) is amended-

22 (A) in paragraph (5), by striking "persons;

23 or" and inserting "persons;";

24 (B) in paragraph (6) by striking the period

25 and insertirg "; or"; and

l:W10\061308\061308.001.xm| (40753St12)
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I (C) by adding at the end the following new

2 paragraph:

3 "(7) an entity not substantially composed of

4 United States persons that is engaged in the inter-

5 national proliferation of weapons of mass destruc-

6 tion.".

7 (2) AcnNr oF A FoRETGN po\/En.-subsection

I (b)(1) of such section 101 is amended-

9 (A) in subparagraph (B), by striking ,,or"

10 at the end;

11 (B) in subparagraph (C), by striking ,,o"',

12 at the end; and

13 (C) by adding at the end the following new

74 subparagraphs:

15 "(D) engages in the international prolifera-

16 tion of weapons of mass destruction, or activi-

17 ties in preparation therefor; or

18 "(E) engages in the international prolifera-

19 tion of weapons of mass destruction, or activi-

20 ties in preparation therefor for or on behalf of

2l a foreign power; or,'.

22 (B) Fon¡rcN TNTELTJTcENCE rNFoRMAlrroN._

23 subsection (e)(l)(B) of such section 101 is amended

24 by striking "sabotage or international terrorism"

25 and inserting "sabotage, international terrorism, or

f:\Vl0\061308\061908.001.xmt (40759917)
June 13,2008 (8:38 a.m.)



F:\PKBUNT\FISA2007V{3773PROP_ 003.)G4L lDiscussion DraftJ

1

2

3

4

5

6

7

8

9

10

1t

L2

T3

T4

15

t6

t7

18

19

20

2l

22

23

24

25

8r

the international proìiferation of weapons of mass

destruetion".

(4) Wp¡poN oF MÁss DESTRUcrroN.-Sueh

section 101 is amended by adding at the end the fol-

lowing new subsection:

"(p) ''Weapon of mass destructio¡' ¡¡ls¿¡s-

"(1) any explosive, incendiary, or poison gas de-

viee that is designed, intended, or has the capability

to cause a mass casualty incident;

"(2) any \ryeapon that is designed, intended, or

has the capability to eause death or serious bodily

injury to a signifieant number of persons through

the release, dissemination, or impact of toxic or poi-

sonous chemicals or their precursors;

"(3) any weapon involving a biological agent,

toxin, or vector (as such terms are defi¡ed in section

178 of title 18, United States Code) that is de-

signed, intended, or has the capability of causing

death, illness, or serious bodity injury to a signifï-

cant number of persons; or

"(4) any weapon that is designed, intended, or

has the capabilitv of releasing radiation or radioac-

tivity causing death, iìlness, or serious bodily injury

to a significant number of persons.".

(b) Usn oF INFoRMATToN.-

f:\V10\061308\0613O8.001.xm| (407S39t7)
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I (1) IN cpNpn¿.L.-section 106(kX1)(B) of the

2 Foreign Intelligence Surveillance Aet of 1g7B (50

3 U.S.C. 1806(k)(1)(B)) is amended by striking "sab-

4 otage or international terrorism" and inserting "sab-

5 otage, international terrorism, or the intcrnational

6 proliferation of rveapons of mass destmetion".

7 (2) Prrysic¿r, sEARCHES.-section

I 305(k)(1)(B) of such Act (50 U.S.C. 1825(k)(tXB))

9 is arnended by striking "sabotage or international

10 terrorism" and inserting "sabotage, international

11 terrorism, or the international proliferation of weap-

12 ons of mass destruction".

13 (c) Tncsmoar AND CoNFoRMTNc A¡rp¡¡omnNr.-

74 Section 301(1) of the Foreign Intelligence Surveillance

15 Act of 1978 (50 U.S.C. 1821(1)) is amended by inserring

16 "weapon of mass destmction," after "person,".

17 TITLE II_PROTECTIONS FOR
18 ELECTRONIC COMMUNICA.
19 TION SER\rICE PRO\rIDERS
20 snc. 201. pRocEDUREs FoR TMpLEMEIITINc srATUToRy

21 DEFENSES t htDER TrF FoRErcN rNTEr-

22 LIGENcE suRvErLr.ANCE Acr oF tgz8.

23 The Foreign Intelligence Surveillance Act of 1gT8

24 (50 U.S.C. 1801 et seq.), as amended by section 101, is

f:Wl0\061308\061308.001.)rnt (407539t7)
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..TTTLE VIII_PROTECTION

further amended by adding at the end

title:

the following ne\\r

PERSONS ASSISTING
OF

THE
GO\IERNMETVT

"SEC. 801. DEFINIIIONS.

"In this title:

"(1) Assls'lencp.-The term 'assistance'

means the provision of, or the provision of access to,

information (including conrmunication contents,

communications reeords, or other information relat-

ing to a customer or communieation), facilities, or

another form of assistance.

"(2) CoNcnpssIoNAIr rNTEIrrrrcENCE coMMrr-

TEES.-The term'congressional intelligence commit-

teeS' means-

"(A) the Select Committee on Intelligence

of the Senate; and

"(B) the Permanent Select Committee on

Intelligence of the House of Representatives.

"(3) CoNTENTs.-The term 'eontents' has the

meaning given that term in section 101(n).

"(4) CoveRED crwr, acrroN.-The term 'cov-

ered civil action' means a cir'il action fi_led in a Fed-

eral or State court that-

f:W10\061308\0613O8.001.xmt (40759917)
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"(A) alleges that an electronic communica-

tion service provider furnished assistance to an

element of the intelligenee community; and

"(B) seeks monetary or other relief from

the electronic surveillance communication sen-

ice provider related to the provision of such as-

sistance.

"(5) Elecrrourc co¡/LvruNrcaTroN sERrrICE

PROVIDER.-The term 'electronic communication

service provider' means-

"(A) a telecommunications carrier, as that

term is defined in section 3 of the Communica-

tions Act of 1934 (47 U.S.C. 153);

"(B) a provider of electronie communica-

tion serviee, as that term is defined in section

2510 of title 18, United States Code;

"(C) a provider of a remote computing

service, as that term is defined in section 27lI
of title 18, United States Code;

"(D) any other cornmunication service pro-

vider who has access to wire or electronic com-

munications either as such eommunications are

transmitted or as sueh communications are

stored;
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"(E) a parent, subsidiary, affiliate, suc-

cessor, or assignee of an entity described in

subparagraph (A), (B), (C), or (D); or

"(F) an officer, employee, or agent of an

entity described in subparagraph (A), (B), (C),

(D), or (E).

"(6) INruu-,1çENCE corlrMuNrry.-The term

'intelligence commu¡rity' has the meaning given the

term in section 3(4) of the National Seeurity Act of

L947 (50 U.S.C. a01a(a)).

"(7) PnnsoN.-The term'pers¡n' ¡ps¿ns-

"(A) an electronic communication service

provider; or

"(B) a landlord, custodian, or other person

who rnay be authorized or required to furnish

assistanee pursuant to-
"(i) an order of the court established

under section 103(a) directing such assist-

ance:

"(ii) a certification in writing under

section 251I(2)(axii)(B) or 2?09(b) of

title 18, United States Code; or

"(üi) a directive under section

L02(ù@), 1058(e), as added by seetion 2
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I of the Proteet Arnerica Act of 2007 (Publjc

2 I-,aw 110-55), or 702(h).

3 "(8) Sretp.-The term 'St¿te' means any

4 State, politieal subdivision of a State, the Common-

5 'wealth of Puerto Rico, the District of Columbia, and

6 any territory or possession of the United States, and

7 inciudes any of6cer, public utility commission, or

8 other body authorized to regulate an electronic com-

9 munication service provider.

10 "sEC. 802. pRocEDrrREs FoR rMpLEMEtvrrNc srATurony

1 I DEFENSES.

12 "(a) RBerrrnEMENT FoR CERTrFrcATroN.-Notwith-

13 standing any other provision of law, no civil action may

14 lie or be maintained in a Federal or State court against

15 any person for providing assistance to an element of the

76 intelligenee comnÌunity, and shall be promptly dismissed,

17 if the Attorney General eertifies to the district court of

18 the United States that-
19 "(1) any assistance by that person was provided

20 pursuant to an order of the eourt established under

2l section 103(a) directing zuch assistance;

22 "(21 any assistance by that person was provided

23 pursuant to a certification in writing under section

24 25lr(2)(axü)(B) or 2709(b) of title 18, United

25 States Code;
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"(3) any assistanee by that person was provided

pursuant to a di¡ective under sections 102(a)(4),

1058(e), as added by section 2 of the Protect Amer-

iea Aet of 2007 (Public Lau' 110-55), or 702(h) di-

recting such assistance;

"(4) in the ease of a eovered civil action, the as-

sistance allegecl to have been provided by the elec-

tronic communication service provider \üas-

"(A) in connection with an intelligence ac-

tivity involving communications that was-

"(i) authorized by the President dur-

ing the period beginning on September 11,

2001, and ending on January 17,2007;

and

"(ii) designed to detect or prevent a

temorist attack, or activities in preparation

for a terrorist attack, against the United

States; and

"(B) the subject of a written request or di-

rective, or a series of sueh requests or direc-

tives, from the Attorney General or the head of

an element of the intelligence community (or

the deputy of such person) to the electronic

communication service provider indieating that

the activity was-

f:W10\061308\061308.001.xm| (40753917)
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I "(i) authorwed by the President; and

2 "(ii) deternúned to be laufül; or

3 "(5) the person did not provide the alleged as-

4 sistance.

5 "(b) JuorcL{L RElrrEw.-

6 "(1) Rpvrpw oF cERTrFrcATroNs.-A certifi-

7 cation made pursuant to subsection (a) shall be

I given effect unless the court finds that such certi-fi-

9 cation is not supported by substantial evidence pro-

10 vided to the court pursuant to subsection (a), para-

11 graph (2), and subsection (d).

12 "(2) SupplnunNTArr MATERrArrs.-In its re-

13 view of a certifieation made pursuant to subsection

14 (a), the court may examine the court order, certifi-

15 cation, or directive described in subsection (a), any

16 relevant court order, eertification, written request or

17 directive submitted pursuant to subsection (d).

18 "(c) LrurrATroNS oN DrscLosuRE.-If the Attorney

19 General ñles a declaration under section L746 of title 28,

20 United States Code, that disclosure of a eertifrcation made

21 pursuant to subsection (a) or the supplemental materials

22 provided pursuant to subsection (b) or (d) would harm the

23 national security of the United States, the court shall-

24 "(1) review such eertification and the supple-

25 mental materials in eamera and ex parte; and

f:W10\061308\061308.001.xm| (40753917)
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I "(2) ìimit any public disclosure coneerrìing such

2 certification and the supplemental materials, includ-

3 ing any publie order following such in camera and

4 ex parte review, to a statement that the conditions

5 for dismissal of subseetion (a) have been met, or

6 that the court has been unable to determine that

7 they have been met, and a description of the legal

8 standards that g<-rvern the order, u'ithout disclosing

9 the paragraph of subsection (a) that is the basis for

l0 the certifrcation.

1l "(d) Ror,E oF rHE PARTTES.-Any plaintiff or de-

72 fendant in a civil aetion may submit any relevant court

13 order, certification, written request, or directive to the dis-

14 trict court referred to in subseetion (a) for review and

15 shall be permitted to participate in the briefrng or argu-

16 ment of any legal issue in a judicial proceeding conducted

17 pursuant to this section, but only to the extent that such

18 participation does not require the disclosure of classified

19 information to sueh party. To the extent that classified

20 information is relevant to the proceeding or would be re-

2l vealed in the determination of an issue, the eourt shall

22 review such information in camera and ex parte, and make

23 any part of the court's written order that would reveal

24 classified information under seal.

f:\V10\o61308\061308.001¡ml (407S99t7)
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I "(e) NoNDELEcATToN.-The authority and duties of

2 the Attorney General under this section shall be performed

3 by the Attorney General or a designee in a position not

4 lower than Deputy Attorney General.

5 "(f) Aren¿¡,.-The courts of appeals shall hare juris-

6 diction of appeals from interlocutory orders of the district

7 eourts of the United States granting or denying a motion

I to clismiss or for summary judgment under this section.

9 "(g) RnuovAJ-,.-A civit action against a person for

10 providing assistance to an element of the intelligence com-

11 munity that is brought in a State court shall be deemed

12 to arise under the Constitution and laws of the United

13 States and shall be removable under section l44l of title

14 28, United States Code.

15 "(h) RnlauoNsHrp ro OIHER lr¡ws.-Nothing in

16 this section may be construed to limit any otherwise avail-

17 able immunity, privilege, or defense under any other provi-

18 sion of law.

19 "(i) ArrurcABrrrrry.-This section shall apply to a

20 civil action pending on or fi"led after the date of enactment

2l of the FISA Amendments Aet of 2008.

22 'snc. BoB. PREEMprroN.

23 "(a) Iru Gp¡r¡ner,.-No State shall have authority

24 to-

f:Wl0\061308\061308.001.xm| (40753917)
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I "(1) conduct an investigation into an electronic

2 communication service provider's alleged assistance

3 to an element of the intelligence community;

4 " (2) require through regulation or any other

5 means the disclosure of information about an elec-

6 tronic eommunication sen'ice provider's alleged as-

7 sistance to an element of the intelligence community;

8 "(3) impose any administrative sanction on an

9 eleetronic communication seryice provider for assist-

l0 ance to an element of the intelligence community; or

11 "(4) commence or maintain a civil aetion or

12 other proceeding to enforce a requirement that an

13 electronic communication serviee provider disclose

14 information coneerning alleged assistance to an ele-

15 ment of the intelligence eommunity.

16 "(b) Sulrs By rHE UNTTED SrarEs.-The United

17 States may bring suit to enforce the provisions of this sec-

18 tion.

19 "(c) JunrsorcuoN.-The district courts of the

20 United States shall have jurisdiction over any civil action

2I brought by the United States to enforce the provisions of

22 this section.

23 "(d) ArrlrcArroN.-This section shall apply to any

24 investigation, action, or proceeding that is pending on or

f:\Vl 0\061 308\061308.001 .xn¡l (40753917)
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I commenced after the date of enaetment of the FISA

2 A¡nendments Act of 2008.

3 .snc. Bo4. REPoRTINc.

4 "(a) Suttre¡rNu¿r, R¡ponr.-Not less frequently

5 than once every 6 months, the Attorney General shall fully

6 inform, in a manner consistent with national security and

7 the Rules of the House of Representatives and the Stand-

8 ing Rules of the Senate, the congressional intelLigencc

9 committees, the Committee on the Judiciary of the Senate,

10 and the Committee on the Judiciary of the House of Rep-

l1 resentatives concerning the implementation of this title.

12 "(b) CoNTENT.-Each report made under subseetion

13 (a) shall include-

14 "(1) any certifications made under section 802;

15 "(2) a description of the judicial review of the

L6 certifications made under section 802; and

17 "(3) any actions taken to enforce the provisions

18 of section 803.".

L9 snc. 202. TEcITNIcALAMENDMEÀIrs.

20 The table of contents in the frrst seetion of the For-

2l eign Intelligence Surveiliance Act of 1978 (50 U.S.C.

22 1801 et seq.), as amended by section 101(b), is further

23 amended by adding at the end the following:

" rrrl,E vrrr-pRor".äå?Ä.KlTïSoNs AssrsrrNc rHE

"Sec. 801. Definitions
"Sec. 802. Prpcedures for implementing statutory defenses.

l:\Vl0\061308\061308.001.xm| (40753917)

June 13, 2008 (8:38 a.m.)



F:\PI(BVNT\FISA2007\FI3773PROP_003.XML [Discussion Draft J

93

I

2

3

4

5

6

7

8

9

10

11

t2

13

14

15

L6

17

18

t9

20

2r

22

23

24

"Sec. 803. Preemption.
"Sec. 804. Reporting.".

TITLE III-REVIEW OF PREVIOUS
ACTIONS

SEC.3O1. REVIE\ry OF PREVIOUS ACTIONS.

(a) DnnrNrrroNs.-In this section:

(1) AppnopRrern coruMrrrnns oF coN-

cRESS.-The term "appropriate committees of Con-

gress" means-

(A) the Seleet Coninrittee on Intelligence

and the Committee on the Judiciarv of the Sen-

ate; and

(B) the Permanent Select Committee on

Intelligenee and the Committee on the Judiei-

ary of the House of Representatives.

(2) Fonprcn INTET¡TTGENCD SuRVEITj,ANCE

CoURT.-The term "Foreign Intelligenee Surveil-

lance Court" means the court established by section

103(a) of the Foreign Intelligence Surveillance Act

of 1978 (50 U.S.C. 1803(a)).

(3) Pn¡siDENT's suRVErrJt¿ANCE pRocRAM AND

PROGRAM.-The tenns "President's Surveillance

Program" and "Program" me&n thc intclligcncc itc-

tivity involving communications that was authorized

by the President during the period beginning on

September 11, 2001, and end.ing on Jamary 17,

f:W10\061308\061308.001.xm1 (ûZægn)
June 13, 2008 (8:38 a.m.)
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2007, including the program referred to by the

President in a radio address on December 17, 2005

(commonly known as the Terrorist Surveillance Pro-

gram).

(b) Reunws.-

(1) R¡qurlr¡IMENT To coNDucr.-The Inspec-

tors General of the Department of Justice, the Of-

fice of the Direetor of National Intelligence, the Na-

tional Security Agency, the Department of Defense,

and any other element of the intelligence community

that participated in the President's Suryeillance Pro-

grâh, shall complete a eomprehensive review of, with

respect to the oversight authority and responsibiìify

of each such lnspector General-

(A) all of the facts necessary to describe

the establishment, implementation, product, and

use of the product of the Program;

(B) access to legaì reviews of the Program

and access to information about the Program;

(C) communications with, and participa-

tion of, individuals and entities in the private

sector related to the Program;

(D) interaction with the Foreign Intel-

ligence Surveillanee Court and transition to

court orders related to the Program; and
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(E) any other matters identified by anv

such Inspeetor General that would enable that

Inspector General to complete a review of the

Program, rvith respect to such Department or

element.

(2) CoopBRATroN AND cooRDrNATroN.-

(A) Cooprn¿TroN.-Each Inspector Gen-

eral required to eonduct a review under para-

graph (1) shall-

(i) work in conjunetion, to the extent

practicable, with any other Inspector Gen-

eral required to eonduet such a review; and

(ii) utilize to the extent practicable,

and not unnecessarily duplicate or delay,

such reviews or audits that have been com-

pleted or are being undertaken by any such

Inspeetor General or by any other ofñce of

the Executive Branch related to the Pro-

gTam.

(B) INTnGRATToN oF orHER, REVrEws.-

The Offrce of Professional Responsibility of the

Department of Justiee shall provide the report

of any investigation condueted by such Offi.ce

on matters relating to the Program, including

any investigation of the process through which
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legal reviews of the Program were conducted

and the substance of sueh reviews, to the In-

spector General of the Department of Justice,

who shall integrate the factual findings and

concìusions of such investigation into its revierv

(C) CoonorNATroN.-The Inspectors Gen-

eral shall designate one of the Inspectors Gen-

eral required to conduct a review under para-

graph (1) that is appointed by the President, by

and with the adviee and consent of the Senate,

to coordinate the conduct of the revie\rys and the

preparation of the reports.

(c) Rneonrs.-

(1) PnBUMINT\Rv REeORTS.-Not later than 60

days after the date of the enactment of this Act, the

Inspectors General of the Department of Justice, the

Offrce of the Director of National Intelligence, the

National Security Agency, the Department of De-

fense, and any other Inspector General required to

conduct a review under subsection (b)(1), shall sub-

mit to the appropriate committees of Congress an

interim report that describes the planned scope of

such review.

(2) FI¡rer, REpoRT.-Not later than 1 year

afLer the date of the enactment of this Act, the In-

flvl0\0613081\061308.001.xm| (407s3917)
June 13, 2008 (8;38 a.m.)
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speetors General of the Department of Justice, the

Offrce of the Director of National Intelligence, the

National Security Agency, and any other Inspector

General required to eonduct a revier¡¡ under sub-

section (b)(1), shall submit to the appropriate com-

mittees of Congress, to the exbent practicable, a

comprehensive report on such reviervs that includes

any recommendations of any such Inspectors Gen-

eral within the oversight authority and responsibility

of any such Inspeetor General u'ith respect to the re-

views.

(3) Fonu.-A report submitted under this sub-

section shall be submitted in unclassified form, but

may include a classified annex. The unelassifred re-

port shall not disclose the name or identity of any

individual or entity of the private sector that partici-

pated in the Program or with whom there \ryas com-

munication about the Program, to the extent that

information is classified.

(d) Rnsouncps.-

(1) E:eporrpo socrrnrry crrEA_RANCp.-The

Direetor of National Intelligence shall ensure that

the process for the investigation and adjudication of

an application by an Inspector General or any ap-

propriate staff of an Inspeetor General for a seeurity

flv10\061308\061308.001.xm| (407s39t7)
June 13,2008 (8:38 a.m.)
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I clearanee necessary fbr the conduct of the review

2 under subsection (bxl) is carried out as expedi-

3 tiously as possible.

4 (2) AoomroNAL pERsoNNEL FoR TH[: TNSrEC-

5 ToRS cENERAl,.-An Inspector General required to

6 conduct a revie\il under zubsection (b)(1) and submit

7 a report under subsection (c) is authorized to hire

8 such additional personnel as may be neeessary to

9 carry out such revievs and prepare such report in a

l0 prompt and tirnely manner. Personnel arrthorized to

t I be hired under this paragraph-

12 (A) shall perform such duties relating to

13 such a review as the relevant Inspector General

14 shall direct; and

15 (B) are in addition to any other personnel

16 authorized by law.

17 TITLE IV_OTHER PROVISIONS
18 sEc. 4ot. sEvERABrLrnr.

19 If any provision of this Act, any amendment made

20 by this Aet, or the application thereof to any person or

2I circumstances is hetd invalid, the validity of the remainder

22 of the Act, any such amendments, and of the application

23 of such provisions to other persons and circumstanees

24 shall not be affected therebv.
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SEC. 402. EFFECTTVE DATE.

Except as provided in seeti on 404, the amendments

made by this Act shall take effect on the date of the enact-

ment of this Act.

SEC.403. REPEALS.

(a) RBpBAt oF Pnorpcr Aupnrce Acr on 2007

PnovlsroNS.-

(1) AUoTDMENTS ro FrsA.-

(A) IN cENERAL.-Except as provided in

section 404, sections 105A., 1058, and 105C of

the Foreign Intelligence Surveillance Act of

1978 (50 U.S.C. 1805a, 1805b, and 1805c) are

repealed.

(B) TncuNrcArr AND coNFontvrrNc AMEND-

MENTS.-

(i) Tesr,B oF coNrENTS.-The table

of contents in the frrst section of the For-

eign Intelligence Surveillanee Act of 1978

(50 U.S.C. 1801 et seq.) is amended by

striking the items relating to sections

1054, 1058, and 105C.

(ii) CoruroRMrNc AMENDMENTs.-Ex-

cept as provided in section 404, section

103(e) of the Foreign Intelligenee Surveil-

lance Act of 1978 (50 U.S.C. 1803(e)) is

amended-

(407s3st7)f :W1 0\06 I 308\061 308.00f .xmt
June 13,2008 (8:38 am.)



F:\PKBVNT\FISA2007U{3773PROP_003.XML [Discussion Draft]

100

I (I) in paragraph (1), by striking

2 "1058(h) or 501(f)(1)" and inserting

3 "501(f)(1) or 702(h)(4)"; and

4 (II) in paragraph (2), by striking

5 "105B(h) or 501(f)(1)" and inserting

6 "501(f)(1) or ?02(h)(4)".

7 (2) RnpoRtrNc REeurREMDNrs.-Exeept as

8 provided in section 404, section 4 of the Protect

9 Arnerica Act of 2007 (Public I-.¡aw 110-55; 121 Stat.

10 555) is repealed.

11 (3) Tn¿¡lsrrroN pnocnDunÈ;s.-Except as pro-

LZ vided in section 404, subsection (b) of section G of

13 the Protect America Act of 2007 (Public l_¡aw 110-

1,4 55; IZL Stat. f S6) is repealed.

15 (b) FISAAlvrpr.¡olrsNrs Acr oF 2008.-

16 (1) Iw cENERAT_/.-Except as provided in sec-

17 tion 404, effective December 3I, 2012, title VII of

18 the Foreign Intelligence Surveillance Act of 1gT8, as

19 amended by seetion 101(a), is repealed.

20 (2) TscHNrrcAr, AND coNFoRrrrNG AMEND-

21 MENTS.-Effective December B1^, Z}LZ-
22 (A) the table of contents in the flrst sec-

23 tion of such Act (50 U.S.C. 1801 et seq.) is

24 amended by striking the items related to title

25 VII:

f:W10\061308\061308.001.xmt (407539t7)
June 13, 2008 (8:38 a.m.)



F:\PKBVNT\FISA2007U{3773PROP_003.)ß,fL lDiscussion Draftl

I

2

3

4

5

6

7

8

9

10

1l

t2

13

14

15

16

T7

18

t9

20

2l

22

23

24

25

101

(B) except as provided in section 404, sec-

tion 601(a)(1) of such Act (50 U.S.C.

1871(a)(1)) is amended to read as sueh section

read on the day before the date of the enact-

ment of this Act; and

(C) exeept as provided in section 404, sec-

tion 2511(zXaXii)(A) of title 18, United States

Code, is amended by striking "or a court order

pursuant to seetion 704 of the Foreign Intel-

ligence Surveillance Act of 1978".

SEC. 404. TRANSITION PROCEDTJRES.

(a) TnaxsrrroN PnocpouRos FoR Pnorscr Almn-

rcA Acr oF 2007 hrovrsroxs.-

(1) Co¡vuNU¡tD EFFEcT oF oRDERS, AUTHoR-

IZa.TIONS, DlRnCTnTrS.-Notwithstanding any other

provision of law, any order, authorization, or direc-

tive issued or made pursuant to section 1058 of the

Foreign Intelligence SurveiLlance Act of 1978, as

added by section 2 of the Proteet America Act of

20A7 (Publie l-¡aw 110-55; l2l Stat. 552), shall con-

tinue in effect until the expiration of such order, au-

thorization, or directive.

(2) AppucABrrJrry oF pRoTEcr AMERlc.l. ACT

oF 2007 TO CONTINUED ORDERS, AUTHORIZATIONS,

DIRECTMES.-Notwithstanding any other provision

f:V10\061308\061308.001.xm| (40759917)
June 13, 20OB (8:38 a.m.)
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of this Act, any amendment made by this Aet or the

Foreign Intelligence Suweillanee Act of 1978 (50

U.S.C. 1801 et seq.)-

(A) subject to paragraph (3), section 1054

of such Act, as added by section 2 of the Pro-

tect America Act of 2007 (Public Law 110-55;

121 Stat. 552), shall continue to apply to any

acquisition conducted pursuant to an order, au-

thorization, or directive ref'erred to in para-

graph (1); and

(B) sections 1058 and 105C of the For-

eign Intelligence Surveillance Act of 1978, as

added by sections 2 and 3, respectively, of the

Protect America Act of 2007, shall continue to

apply with respect to an order, authorization, or

directive referred to in paragraph (1) until the

later of-
(i) the e>ipiration of such order, au-

thorization, or directive; or

(ü) the date on which final judgment

is entered for any petition or other litiga-

tion relating to such order, authorization,

or directive.

(3) Usn oF INFoRMATTo¡1.-Information ac-

quired from an acquisition conducted pruzuant to an

(40753sr7)l:\V1 0\061 308\061 308.00 1 .xml
June 13,2008 (8:38 a.m.)
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order, authorization, or directive referred to in para-

graph (1) shall be deemed to be information ae-

quired from an electronic surveillanee pursuant to

title I of the Foreign Intelligence Sun'eillance Act of

1978 (50 U.S.C. 1801 et scq.) for purposes of see-

tion 106 of such Act (50 U.S.C. 1806), except for

purposes of subsection (j) of such seetion.

(4) PnorBCTroN FRoM rrllBlrJrry.-Subsection

(l) of section 1058 of the Foreign Intelligence Sur-

veillance Act of 1978, as added by section 2 of the

Protect America Act of 2007, shall continue to apply

with respect to any directives issued pursuant to

such section 1058.

(5) JunrsDrcTroN oF FoRErcN TNTETJIJIcENoE

SURVEIIJI/ANCE COunT.-Notwithstanding any other

provision of this Aet or of the Foreign Intelligenee

Surveillance Act of 1978 (50 U.S.C. 1801 et seq.),

section 103(e) of the Foreign Intelligence Surveil-

lance Act (50 U.S.C. 1803(e)), as amended by sec-

tion 5(a) of the Protect America Act of 2007 (Public

I-¡aw 110-55; l2L Stat. 556), shall continue to apply

with respect to a directive issued pursuant to section

1058 of the Foreign Intelligence Surveillance Act of

1978, as added by section 2 of the Protect America

Act of 2007, until the later of-

f :\Vl 0\061 308\061 308.@1 .xml
June 13, 2008 (8:38 a.m.)
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(A) the expiration of all orders, authoriza-

tions, or directives referred to in paragraph (1);

or

(B) the date on which final judgment is

entered for any petition or other litigation relat-

ing to such order, authorization, or directive.

(6) RneonrrNc REeurREMENrs.-

(A) CoNrrxupp ApprJrcABUJrry.-Not-

withstanding any other provision of this Act,

any anìendment made by this Act, the Protect

America Act of 2007 (Publie l-.¡aw 110-55), or

the Foreign Intelligence Surveillance Act of

1978 (50 U.S.C. 1801 et seq.), seetion 4 of the

Protect America Act of 2007 shall continue to

apply until the date that the certification de-

seribed in subparagraph (B) is submitted.

(B) CenrrFrcATroN.-The certification de-

scribed in this subparagraph is a certification-

(i) made by the Attorney General;

(ü) submitted as part of a semi-an-

nual report required by section 4 of the

Protect America Act of 2007

(üi) that states that there will be no

further acquisitions carried out under sec-

tion 1058 of the Foreign Intelligence Sur-
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veillance Act of 1978, as added by section

2 of the Protect America Aet of 2007.

after the date of such certifieation; and

(iv) that states that the information

required to be included under such section

4 relating to any acquisition conducted

under such section 1058 has been included

in a semi-annual report required by such

section 4.

(7) RneurnonLzATroN oF oRDERS, AUTHoR-

TZATIONS, AND DTRECTMS.-If the Attorney Gen-

eral and the Director of National Intelligenee seek to

replace an authorization made pursuant to section

1058 of the Foreign Intelligence Surueillance Act of

1978, as added by section 2 of the Protect Ameriea

Act of 2007 (Public L¡aw 110-55; l2l Stat. 522), by

filiog a certification pursuant to section 702(iX5XA)

of the Foreign Intelligence Surveillance Act of 1978

(as added by section 101(a) of this Act), that au-

thorization, and any directives issues thereunder and

any order related thereto, shall remain in effect until

the Court issues an order with respect to that cer-

tification under seetion 702(iX3) of the Foreign In-

telligence Surveillanee Act of 1978 (as so added) at

tW1 0\06 I 308\061 308.001.xm1
June 13, 20O8 (8:38 a.m.)
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I which time the provision of that section and of sec-

2 tion 702(i)(a) of sueh Act shall apply.

3 (8) Er,nncrrvp Darn.-Para€'raphs (1)

4 through (7) shall take effect as if enacted on August

5 5,2007.

6 (b) TneNsrrioN PnocEDUR.os FoR FISA AupNo-

7 MENrs Acr op 2008 Pnor,rsroxs.-

8 (1) Onopns rN EFFECT oN D¡;cEMBER, 81,

9 zolz.-Notwithstanding any other provision of this

10 Act, any amend-ment made by this Aet, or the For-

11 eign Intelligence Surveillanee.{ct of 1978 (50

LZ U.S.C. 1801 et seq.), any order, authorization, or di-

13 rective issued or made under title VII of the Foreign

14 Intelligence Surveillance Act of 1978, as amended by

15 section 101(a), shall continue in effeet until the date

16 of the expiration of such order, authorization, or di-

17 rective.

18 (2) ArplrclBrrrrry oF Trrrrp vrr oF FrsA To

19 OONTTNUED ORDERS, AUTHoRTzATIONS, DrREc-

20 TnrEs.-Notwithstanding any other provision of this

21 Act, any amendment made by this Aet, or the For-

22 eign Intelligence Surveillance Act of 1978 (50

23 U.S.C. 1801 et seq.), with respect to any order, âü-

24 thorization, or directive referred to in paragraph (1),

f:Wl0\061308\061308.001.xm| (407S39t7)
June 13, 2008 (8:38 a.m.)
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title WI of such Act, as amended by section 101(a),

shall continue to apply until the later of-
(A) the expiration of such order, authoriza-

tion, or directive; or

(B) the date on which final judgment is

entered for an;z petition or other litigation relat-

ing to such order, authorization, or directive.

(3) Crur-,r,ENGE oF DTRECTTvES; pRoTECTToN

FROI\{ IJIABTT,TT'Y; USE OF INFORMATION.-}trotwith-

standing any other provision of this Act or of the

Foreign Intelligence Surveillance Act of 19?8 (50

U.S.C. 1801 et seq.)-

(A) section 103(e) of such Act, as amended

by section 113, shall eontinue to apply with re-

spect tg any directive issued pursuant to section

702(h) of such Act, as added by section 101(a);

(B) section 702(h)(3) of such Act (as so

added) shall continue to apply with respect to

any directive issued pursuant to section 702(h)

of such Act (as so added);

(C) section 703(e) of such Act (as so

added) shall continue to apply with respect to

an order or request for emergency assistance

u¡rder that section:

tW10\061308\061308.001.xmt (4OzS39t7)
Juno 13.2008 (8:38 a.m.)
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(D) section 706 of such Act (as so added)

shall continue to apply to an acquisition con-

ducted under section 702 or 703 of such Act

(as so added); and

(E) section 25ll(2)(a)(ii)(A) of title 18,

United States Code, as amended by section

101(c)(1), shall continue to apply to an order

issued pursuant to section 704 of the Foreign

Intelligence Surveillance Act of 1978, as added

by section 101(a).

(4) ReponrrNc ltEeurREMENrs.-

(A) CoNuuupo ApprJrcABrury.-Not-

withstanding any other provision of this Act or

of the Foreign Intelligence Surueillance Act of

1978 (50 U.S.C. 1801 et seq.), section 601(a)

of sueh Act (50 U.S.C. 1871(a)), as amended

by section 101(c)(2), and sections 702(l) and

707 of such Act, as added by section 101(a),

shall eontinue to apply until the date that the

certification deseribed in subparagraph (B) is

submitted.

(B) CnntIFIcarIoN.-The certifrcation de-

scribed in this subparagraph is a certification-

(i) made by the Attorney General;
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(ii) submitted to the Select Committee

on Intelligence of the Senate, the Perma-

nent Seleet Committee on Intelligence of

the House of Representatives, and the

Committees on the Judiciary of the Senate

and the House of Representatives;

(iii) that states that there will be no

further acquisitions carried out under title

VII of the Foreign Intelligence Surveil-

lance Act of 1978, as amended by seetion

101(a), after the date of such certifrcation;

and

(iv) that states that the information

required to be included in a review, assess-

ment, or report under section 601 of such

Act, as amended by seetion 101(c), or sec-

tion 702(l) or 707 of such Act, as added

by section 101(a), relating to any acquisi-

tion condueted under title VII of such Act,

as amended by section 101(a), has been in-

eluded in a review, assessment, or report

under such section 601, 702(l), or 707.

(5) Tn¿¡rsrrro¡q pRocEDuRES coNCERNTNG

THE TARGETING OF UNI'TED STATES PERSONS OVER,-

SEAS.-Any authorization in effect on the date of

f:W10\061308\061308.001.xrnt (ßZSgSl7,)
June 13,2008 (8:38 a.m.)
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1 enactment of this Act under section 2.5 of Executive

2 Order L2333 to intentionally target a United States

3 person reasonably believed to be located outside the

4 United States shall continue in effect, and shall con-

5 stitute a sufficient basis for conducting such an ac-

6 quisition targeting a United States person located

7 outside the United States until the earlier of-
I (A) the date that authorization expires; or

9 (B) the date that is g0 days after the date

10 of the enactment of this Act.
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