
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

________________________________________________ 

        ) 

ELECTRONIC FRONTIER FOUNDATION,   )     

       ) 

   Plaintiff,    ) 

             ) 

v.       )   Civil Action No. 06-1988 (ESH) 

        ) 

DEPARTMENT OF HOMELAND SECURITY,  ) 

        ) 

   Defendant.    ) 

                                           ) 

________________________________________________ 

        ) 

ELECTRONIC FRONTIER FOUNDATION,   )     

       ) 

   Plaintiff,    ) 

             ) 

v.       )   Civil Action No. 06-2154 (RBW) 

        ) 

DEPARTMENT OF HOMELAND SECURITY,  ) 

        ) 

   Defendant.    ) 

                                           ) 

 

MOTION TO CONSOLIDATE 

 Pursuant to Fed. R. Civ. P. 42, plaintiff Electronic Frontier Foundation (“EFF”) hereby 

moves to consolidate the above-captioned actions.  As we explain more fully below, these cases 

raise a common question of law concerning EFF’s right to obtain expedited processing of 

requests it has submitted under the Freedom of Information Act (“FOIA”) – specifically, whether 

EFF is “primarily engaged in disseminating information to the public” within the meaning of the 

statute.   As such, consolidation of the cases is appropriate.  Counsel for defendant Department 

of Homeland Security (“DHS”) has represented that the agency intends to oppose plaintiff’s 

motion. 
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Factual Background 

These cases arise from defendant DHS’s handling of three FOIA requests submitted by 

plaintiff EFF seeking the disclosure of agency records relating to, inter alia, the agency’s 

collection and use of airline passenger data.  Plaintiff asserted a statutory right to “expedited 

processing” of the three requests on the ground that there is an “urgency to inform the public” 

about the subjects of the requests, and the requests were made by “a person primarily engaged in 

disseminating information.”  5 U.S.C. § 552(a)(6)(E)(v)(II).  Defendant DHS refused to expedite 

the processing of the requests, finding that there is no “urgency to inform the public” and that 

EFF is not “primarily engaged in disseminating information.” 

I.  The Request at Issue in Civil Action No. 06-1988 

In October 2006, the United States (“U.S.”) and the European Union (“EU”) reached a 

temporary agreement on the processing and transfer of Passenger Name Record (“PNR”) data to 

DHS from commercial airline flights between the U.S. and the EU.
1
  This understanding 

replaced an agreement concerning the transfer of such data that was reached in 2004, and found 

invalid in 2006 by the European Court of Justice.
2
 

At the time the new agreement was reached, DHS sent a letter to EU officials stating that 

it would more broadly construe representations the agency had made in “Undertakings” in 2004
3
 

                                                
1 Agreement Between the European Union and the United States of America on the Processing 

and Transfer of Passenger Name Record (PNR) Data by Air Carriers to the United States 

Department of Homeland Security, Bureau of Customs and Border Protection (Oct. 27, 2006). 

http://ec.europa.eu/justice_home/fsj/privacy/docs/adequacy/pnr/2006_10_accord_US_en.pdf. 

 
2 Joined Cases C-317/04 and C-318/04, European Parliament v. Council of the European Union 

and Comm’n of the European Communities, 2006 ECJ CELEX LEXIS 239 (May 30, 2006). 

 
3 The representations (formally known as the Undertakings of the Department of Homeland 

Security Bureau of Customs and Border Protection Regarding the Handling of Passenger Name 

Record Data) are available at 69 Fed. Reg. 41543-41547 (July 9, 2004). 
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about how it would handle passenger data transferred between the EU and U.S.
4
  Specifically, 

DHS intended to permit, among other things, more substantial disclosure of passenger data to 

other U.S. agencies with counterterrorism functions.  The media reported extensively on the 

finalization of the temporary agreement and DHS’s change in policy on how it would handle the 

EU-U.S. PNR data.
5
 

By letter transmitted to DHS on October 20, 2006 (attached hereto at Exhibit A), plaintiff 

requested under the FOIA agency records concerning the renegotiated agreement between the 

U.S. and the EU, and the handling of PNR data under the 2004 Undertakings.  Plaintiff requested 

expedited processing of the FOIA request under DHS’s regulations, 6 CFR § 5.5(d)(1)(ii), on the 

ground that the request pertained to a matter about which there is an “urgency to inform the 

public about an actual or alleged federal government activity,” and the request was made by “a 

person primarily engaged in disseminating information.”  Id. at 2.  In support of its request for 

expedited processing, plaintiff provided substantial evidence that it is “primarily engaged in 

disseminating information.”  Id. at 3-4.  In support of its argument that there is an “urgency to 

inform the public about actual or alleged federal government activity,” plaintiff cited 

considerable media coverage of the temporary agreement and noted that it will have to be 

renegotiated before it expires in July 2007.  Id. at 2-3.   

                                                
4
 Letter to the Council Presidency and the Commission from the Department of Homeland 

Security of the United States of America, Concerning the Interpretation of Certain Provisions of 

the Undertakings Issued by DHS on 11 May 2004 in Collection with the Transfer by Air Carriers 

of Passenger Name Record (PNR) Data (Oct. 27, 2006). 

http://ec.europa.eu/justice_home/fsj/privacy/docs/adequacy/pnr/2006_10_letter_DHS_en.pdf. 

 
5 See, e.g., Reuters, U.S., Europe Reach Deal on Air Passenger Data, Oct. 6, 2006; Associated 

Press, Deal Reached on Passenger Data, Oct. 6, 2006; Mark John, U.S. to Seek More Leeway on 

Air Passenger Records, Reuters, Oct. 17, 2006. 
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By letter dated November 1, 2006 (attached hereto as Exhibit B), DHS denied plaintiff’s 

request for expedited processing, asserting, inter alia, that EFF is “not primarily engaged in the 

disseminating of information to the public.”  By letter transmitted to defendant on November 21, 

2006 (attached hereto as Exhibit C), plaintiff appealed the agency’s denial of EFF’s expedition 

request.  Plaintiff filed suit on November 24, 2006, after DHS failed to respond to plaintiff’s 

request within the 20-working-day period set forth in the FOIA.  After DHS failed to timely 

respond to EFF’s administrative appeal, plaintiff amended its complaint on December 21, 2006, 

to allege that DHS had unlawfully denied plaintiff’s request for expedited processing. 

II.  The Requests at Issue in Civil Action No. 06-2154 

On November 2, 2006, defendant DHS and its component, Customs and Border 

Protection, published a Federal Register notice describing a “system of records” called the 

“Automated Targeting System” (“ATS”).  71 Fed. Reg. 64543-64546.  The ATS, as described by 

DHS, is a data mining system that the agency uses to create “risk assessments” for tens of 

millions of travelers, including international travelers and U.S. citizens, based on extensive 

personal information.  Id. at 64544.  The personal data used by ATS to make determinations 

about travelers includes, inter alia, PNR data such as the records covered by the 2004 

Undertakings.  Id. at 64543. 

By letters to DHS dated November 7, 2006, and December 6, 2006 (attached hereto as 

Exhibits D & E), plaintiff requested under the FOIA agency records concerning the ATS. 

Plaintiff requested expedited processing of both FOIA requests, stating that they meet the criteria 

for expedited processing under defendant DHS’s regulations, 6 C.F.R. § 5.5(d)(1)(ii), because 

they pertain to a matter about which there is an “urgency to inform the public about an actual or 

alleged federal government activity,” and the requests are made by “a person primarily engaged 
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in disseminating information.”  Exhibit D at 2; Exhibit E at 3.  In both requests, plaintiff 

provided defendant DHS extensive documentation demonstrating that EFF is “primarily engaged 

in disseminating information,” and cited extensive media coverage to show that there is an 

“urgency to inform the public about actual or alleged federal government activity.”  Exhibit D at 

2-3; Exhibit E at 3-5.   

By letter to plaintiff dated December 14, 2006 (attached hereto as Exhibit F), DHS 

advised plaintiff that the agency had “aggregated” plaintiff’s FOIA requests dated November 7, 

2006, and December 6, 2006, “to simplify processing.”  Exhibit F at 1.  Defendant further 

advised plaintiff that “[a]s it relates to your request for expedited treatment, your request is 

denied,” because, inter alia, “you are not primarily engaged in the disseminating of information 

to the public.”  Id. at 3.  Plaintiff filed suit on December 19, 2006, alleging that DHS has violated 

the FOIA with respect to the expedited processing of these requests.
6
 

 
Argument 

 Fed. R. Civ. P. 42 provides, in pertinent part, that “[w]hen actions involving a common 

question of law or fact are pending before the court . . . it may order all the actions consolidated.”  

Such consolidation facilitates “convenience and economy in judicial administration.”  9 Charles 

Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 2383 (Thompson/West 2006). 

A district court has broad discretion to decide whether consolidation is appropriate by 

“weigh[ing] the saving of time and effort that consolidation would produce against any 

inconvenience, delay, or expense that it would cause.”  Id.  This Court has consolidated cases 

                                                
6 At the time of filing, plaintiff did not identify Civil Action No. 06-2154 as related to Civil 

Action No. 06-1988 under Local Rule 40.5(b)(2) because a common issue of law was not present 

until plaintiff amended its complaint in No. 06-1988 on December 21 to allege that DHS had 

violated the expedited processing provisions of the FOIA and the agency’s own regulations. 
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involving similar or related FOIA requests on numerous occasions.  See, e.g., Order, Electronic 

Privacy Information Center v. Dep’t of Justice, No. 06-0096 (HHK) (Feb. 9, 2006); Judicial 

Watch v. Dep’t of Energy, 207 F.R.D. 8, 9 (D.D.C. 2002) (FOIA cases consolidated “in the 

interest of promoting judicial economy and preventing potentially inconsistent rulings”). 

 Consolidation is desirable here because it will allow the cases to be more efficiently 

litigated and prevent “inconsistent rulings.”  Both cases present the common question of whether 

EFF is “primarily engaged in disseminating information to the public” – one component of the 

two-prong test for entitlement to expedited FOIA processing.  The D.C. Circuit has recognized 

the importance of consistency in the application of FOIA’s expedition provision,  Al-Fayed v. 

Central Intelligence Agency, 254 F.3d 300, 307 (D.C. Cir. 2001), and it is difficult to imagine a 

circumstance more appropriate for uniformity than where, as here, the institutional status of a 

single requester is at issue in two cases.  This issue should properly be briefed before a single 

judge and resolved only once, not concurrently by two judges. 

 In addition to the common issue of whether EFF is “primarily engaged in disseminating 

information to the public,” the two cases raise similar issues relating to the asserted “urgency to 

inform the public” about the subject matter of the FOIA requests.  Indeed, the linkage between 

the U.S.-EU PNR negotiations and the Automated Targeting System – and the resulting public 

interest in both matters – was recently underscored by a high-ranking EU official.  On December 

13, 2006, European Commissioner Franco Frattini stated, inter alia, during a speech before the 

European Parliament that 

the information published by the DHS [about ATS] reveals significant differences 

between the way in which PNR data are handled within the Automated Targeting 

System on the one hand and the stricter regime for European PNR data according 

to the Undertakings given by the DHS.  The [European] Council Presidency and 

Commission are contacting the US Government to request formal confirmation 
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that the way EU PNR data are handled in the ATS is the one described in the 

Undertakings.
7
  

 
It is thus apparent that the Court’s review of the “urgency to inform” prong of the expedition 

standard will necessarily involve similar considerations with respect to both the PNR request and 

the ATS requests.  Coupled with the “dissemination” issue – which is identical in both cases – 

the similarity of the “urgency” factors bolsters the conclusion that these cases are clearly 

appropriate for consolidation. 

Conclusion 

 For the foregoing reasons, the Court should grant plaintiff’s motion and consolidate the 

cases. 

 

 Respectfully submitted, 

 

 

 

    /s/ David L. Sobel                                            

 DAVID L. SOBEL 

 D.C. Bar No. 360418 

 

 MARCIA HOFMANN 

 D.C. Bar No. 484136 

 

 ELECTRONIC FRONTIER FOUNDATION 

 1875 Connecticut Avenue, N.W. 

 Suite 650 

 Washington, DC 20009 

       (202) 797-9009 

 

        Counsel for Plaintiff 

 
 

                                                
7 Franco Frattini, European Commissioner for Justice, Freedom, and Security, Speech Before the 

European Parliament: Data Protection and Transfer of PNR Data” (Dec. 13, 2006). 

http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/06/801&format= 

HTML&aged=0&language=EN&guiLanguage=en. 
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Exhibit A 

 

Motion to Consolidate 

 

Electronic Frontier Foundation v. Department of Homeland Security 

 

 

Case 1:06-cv-01988-ESH     Document 6-2      Filed 01/11/2007     Page 1 of 6



Case 1:06-cv-01988-ESH     Document 6-2      Filed 01/11/2007     Page 2 of 6



Case 1:06-cv-01988-ESH     Document 6-2      Filed 01/11/2007     Page 3 of 6



Case 1:06-cv-01988-ESH     Document 6-2      Filed 01/11/2007     Page 4 of 6



Case 1:06-cv-01988-ESH     Document 6-2      Filed 01/11/2007     Page 5 of 6



Case 1:06-cv-01988-ESH     Document 6-2      Filed 01/11/2007     Page 6 of 6



 

 

 

 

 

 

 

 

 

Exhibit B 

 

Motion to Consolidate 

 

Electronic Frontier Foundation v. Department of Homeland Security 
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Exhibit C 

 

Motion to Consolidate 

 

Electronic Frontier Foundation v. Department of Homeland Security 
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Exhibit E 

 

Motion to Consolidate 

 

Electronic Frontier Foundation v. Department of Homeland Security 
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Exhibit F 

 

Motion to Consolidate 

 

Electronic Frontier Foundation v. Department of Homeland Security 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

________________________________________________ 

        ) 

ELECTRONIC FRONTIER FOUNDATION,   )     

       ) 

   Plaintiff,    ) 

             ) 

v.       )   Civil Action No. 06-1988 (ESH) 

        ) 

DEPARTMENT OF HOMELAND SECURITY,  ) 

        ) 

   Defendant.    ) 

                                           ) 

________________________________________________ 

        ) 

ELECTRONIC FRONTIER FOUNDATION,   )     

       ) 

   Plaintiff,    ) 

             ) 

v.       )   Civil Action No. 06-2154 (RBW) 

        ) 

DEPARTMENT OF HOMELAND SECURITY,  ) 

        ) 

   Defendant.    ) 

                                           ) 

 

O R D E R 

 UPON CONSIDERATION of plaintiff’s motion to consolidate the above-captioned 

actions, and the entire record, it is this ___ day of January, 2007; 

 ORDERED that plaintiff’s motion is granted, and it is; 

 FURTHER ORDERED that the above-captioned actions are consolidated for all 

purposes. 

 

      _____________________________________ 

      UNITED STATES DISTRICT JUDGE 
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Exhibit D 

 

Motion to Consolidate 

 

Electronic Frontier Foundation v. Department of Homeland Security 
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