THE HIGH COURT
Record No.: 2006 / 3785P

DIGITAL RIGHTS IRELAND LIMITED
Plaintiff

-and-

THE MINISTER FOR COMMUNICATION, MARINE AND NK%URA%:RES
THE MINISTER FOR JUSTICE, EQUALITY AND L. REFORM

39‘

THE COMMISSIONER OF AN GARBA SIO£HAN

IRELAND AND THE ATTORNEY GENE%L
Defendants

THE HOMAN RIGHTS.COMMISSION
Notice Party

DRAFT JUDGMENT!RUE]N(%Qﬂ Justlce William M. McKechnie delivered on the 5

s «;mm

underwﬁae Compames Acts 1963-2003 on the 4" November 2005, and has its registered

office at “F""Qalseal na Ri, Cashel, Co. Tipperary. It has as one of its objects, in its

Memorandum of Association, the promotion and protection of civil and human rights,

particularly those arising in the context of modern communication technologies.

2. The First and Second Named Defendants are Ministers of Government and
corporations sole and have their principal offices at 29/31 Adelaide Road and St
Stephen’s Green in the City of Dublin, respectively.



3. The Third Name Defendant (“The Garda Commissioner”) is the person charged
with responsibility for the Garda Siochana and has his principal offices at Garda HQ
Phoenix Park in the City of Dublin. He is entrusted with a purported power under section

63(1) of the Criminal Justice (Terrorist Offences) Act 2005 (“CI(TO)A 2005”)to issue a

Direction or Directions to telecommunications services providers.

costs should be granted against the Plaintiff:
;het;herua reference to the European Court of Justice (“ECJ”) under

-'."'(“TFEU”) (formerly Article 234 of the Treaty establishing the European

:_Commumtles (“TEC™)) should be made.

Background

7. The background to the case is, the Plaintiff alleges, that in or around the 25" April
2002 the Minister for Public Enterprise, the predecessor of the First Named Defendant,
issued a direction under section 110(1) of the Postal Telecommunications Services Act

1983 (as amended by the Interception of Postal Packets and Telecommunication



Messages (regulations) Act 1993) to certain telecommunications services providers to
retain telecommunications data. Such direction was to be treated as confidential.
Following this direction the First Named Defendant came into possession of, and had and

exercised control over, data relating to the Plaintiff, its members and other users of

mobile phones.

force of t'ﬁe abeve Act of 2005, the Garda Commissioner issued a direction under the

provisions thereof to telecommunications service providers to retain data.

1. The European legal framework in place at the time was governed by Directive
95/46/EC (‘on the protection of individuals with regard to the processing of persona! data
and on the free movement of such data’) and Directive 97/66/EC (‘concerning the

processing of personal data and the protection of privacy in the telecommunications



sector’), later repealed by Directive 2002/58/EC (‘concerning the processing of personal
data and the protection of privacy in the electronic communications sector (Directive on
privacy and electronic communications)’). These Directives aimed to harmonise the
provisions of Member States:

“[T]o ensure an equivalent level of protection of fundamental rights and
Jreedoms, and in particular the right to privacy, with respect to the processing of
personal data in the electronic communication sector and to ensure the free
movement of such data and of electronic communication equipment an services

in the Community” (Article 1, Dir. 2002/58/EC)

retention.

12.  On 6™ May 2006 Directive 2006/24/EC

3

processed in connection with the prov1sr€m of ﬂbhcly available electronic

certain data wﬁ{%ﬂ“ gener&ﬁted or processed by them, in order to ensure that

the a’ata are uava: il

communications, including information consulted using an electronic

communications network.”
The ultimate purpose of this Directive was to clarify the right of Member States to
legislate obligations of disclosure upon communications services providers in relation to
traffic and location data, and to harmonise the minimum and maximum periods of

retention of the specified data, namely six months and 2 years respectively (Article 6).



13.  In this case the Plaintiff alleges that the Defendants have wrongfully exercised
control over data, in that they have illegally processed and stored data relating to the
Plaintiff, its members, and other mobile phone users contrary to: (i) statute, (ii) EC law,
and (iii) the Constitution, in particular having regard to the Plaintiff’s asserted rights to
privacy, to travel and to communicate (Arts. 40.3.1°, 40.3.2° and 40.6.1%), and (iv) the

European Convention on Human Rights (“ECHR™), in particular the ri Lt
to family life, and to privileged communication (Arts. 6(1), 8 and 10 These allegatlons
involve a claim that s. 63(1) of the CH{TO)A 2005 is invalid onfthe w1th' grounds and

further that Directive 2006/24/EC is contrary to the Charte“‘“"iaf Eﬁhdamenta] Rights
(*CFR™) and the ECHR.

private life,

(::;;A Dec"laratlon that Directive 2006/24/EC is null and void for breach of the
:EC Treaty and/or on the grounds that it was adopted without any legal
basis;
V) Reliefs including injunctive reliefs directed towards the lawfulness of the
April 2002 letter of the Minister for Public Enterprise;
vi)  If necessary, a Declaration that s. 110 of the Postal and
Telecommunications Services Act 1983, as amended, is repugnant to the

Constitution;



vii)  Injunctions restraining the Defendants from acting under or giving effect
to the impugned instruments including the EC Directive;
viii)  An Order pursuant to Art. 267 TFEU referring the following questions to
the ECJ for a preliminary ruling:
e Whether Directive 2006/24/EC is valid notwithstanding:
a) Article 6(1) and (2) of the Treaty on European
Union (“TEU")

ix) Damages; -

X)

Such other conseqc nt1a1 rellefs and costs.

and by 1t“ﬁn£ehalf of other mobile phone users as an actio popularis. As being the

moving party, it would be convenient to firstly deal with the Defendants’ submissions in

this regard.

16.  The Defendants object to the extent of the rights claimed by the Plaintiff since the
latter is a non-natural legal entity: in particular they deny it has the required standing to

assert certain of the personal rights which it seems to rely upon. Further, whilst the



Plaintiff describes itself as a non-governmental organisation (“NGQ”), it has no formal
status or recognition as such, either under domestic or international law. Nor does it have
a significant track record of any substance, having been incorporated no earlier than the

4™ November 2005.

17. The Defendants argue that for the courts to entertain a constitutional challenge, it

must be demonstrated that the Iltigant s rights have either been mfrmge

is cla’imed that a company cannot have a right

y life, a right to travel (and to confidentiality of

18.  Even if‘”{hegﬁplaiﬁtﬂf does have some rights, those rights are limited. Whether

EY

Mahon [2907] 3 IR 542, where Hanna J. held that although a right to privacy exists in

connection with the conduct of business affairs, such a right must be considered as being

at “the outer reaches of and the furthest remove from the core personal right to privacy”.

19.  The Defendants therefore contend that, in circumstances where the right is
asserted over the fact and attendant circumstances of communication, as opposed to the

content therein, the Plaintiff company has only the most limited right to privacy; certainly



the purchase of a single mobile phone by the Plaintiff just over two months prior to the

institution of these proceedings cannot operate to confer standing upon it.

20.  Further, the Defendants say, there is an over abundance of potential litigants who
would have full standing to advance all aspects of the Plaintiff’s claim; any natural
person who uses a mobile phone, any person criminally charged against whom the D.P.P.

proposes to offer retained telecommunications data as evidence, the Human Rights

Commission, the Data Protection Commissioner — and this is to name but a few.. This is

assert his own constitutional rights.

21. Nor are there circumstances

right which is constitutionally mandated, for example the administration of justice in

public, the safeguarding of the institution of marriage, or the prohibition on the
endowment by the State of any religion. The maintenance of these benefits all citizens
equally and generally, such that one potential bona fide litigant is unlikely to be better
qualified than any other. Nor is a public interest asserted, merely a collection of

individual rights.



23.  Finally, the Plaintiff cannot confer standing upon itself by virtue of its
Memorandum of Association (S.P.U.C. v. Coogan [1989] IR 734 at 742).

24.  Before embarking on a recitation of its position with regards to locus standi, it is
convenient to deal with a submission made by the Plaintiff to the effect that this issue

should not be determined as a prellmmary one; instead it should take “1ts pormal place

swof all concerned, in particular with

1%should be made as early as possible in

should be ajustiﬁed relaxation of the rules of standing. It notes the comments of Henchy
J. in the Supreme Court in Cahill v. Sutton [1980] IR 269 at 285, that:
“This rule, however, being a rule of practice, must like all such rules, be subject
to expansion, exception or qualification when the justice of the case so requires.
Since the paramount consideration in the exercise of the jurisdiction of the Courts

to review legislation in the light of the Constitution is to ensure that persons



entitled to the benefit of a constitutional right will not be prejudiced through
being wrongfully deprived of it, there will be cases where the want of the normal
locus standi on the part of the person questioning the constitutionality of the
statute may be overlooked if, in the circumstances of the case, there is a
transcendent need (o assert against the statute the constitutional vision that has
been invoked.”

The learned Judge gives examples of where the rules might be relaxed, These include

group, which includes the challenger, or with whom the chall

common interest.

and to Blesszngton Her:tage Trust Limited v. Wicklow County Council and Others [1999)
4 IR 571. In the latter case, McGuinness J. held that a limited company had locus standi
to bring proceedings challenging a planning decision. The Plaintiff also drew attention to
the Supreme Court’s comments on locus standi in Lancefort Limited v. An Bord Pleandla
and Others (No. 2) [1999] 2 IR 270 at 308. Keane J. in that case went on to conclude that

a company could have locus standi to bring proceedings even if it was unable to point to

10



any proprietary or economic interest in the impugned decision, and that a company may
not be denied standing merely because it was not in existence at the time of the relevant

decision.

28.  In further submissions it is said that where the subject matter of the litigation
involves questions of Community law, although in general procedural rules will be

- obligation

governed by national law, it must be borne in mind that there is an overridi

de01d1ng Joc"'”m”i‘;émd& defermine that a limited company may avail of such rights. It is

not neces?“ary fop the Court to determine the extent or breadth of those rights. It is

therefare sufﬁctent fbr the Plaintiff to show that those rights are affordable to companies

lncludlngzxg, ané that the actions of the Defendants could affect them, for it to have Jocus
standi to lmgate as to whether those rights have in fact been infringed. Despite what

follows, the context in which the discussion takes place should not be forgotten.

30.  The seminal case in this regard is the deciston of the Supreme Court in Cabiif v.

Sutton [1980] IR 269. Henchy 1. proffered that:

11



“The primary rule as to standing in constitutional matters is that the person
challenging the constitutionality of the statute, or some other person for whom he
is deemed by the court to be entitled to speak, must be able to assert that, because
of the alleged unconstitutionality, his or that other person’s interests have been
adversely affected, by the operation of the statute. ” (ibid. at 286)

However, this must also be read in light of his comments at p. 283 of the report where he

stated that:

appéar i‘@ me, assuming the plaintiff were otherwise devoid of

»constztutzonal standmg, that he has raised matters which are common to him and
otherm cztrzens and which are weighty countervailing considerations which
wc}% d&ystyﬁ/, on their own, a departure from the rule in relation to locus standi.
But itmdoes appear to me that in relation to one matter — and it is a basic matter —
the plaintiff clearly has a locus standi because his contention that what is being
done involves an amendment to the Constitution which should be submitted to a
referendum, and that he, as a citizen, has the right to be consulted in such a

referendum and that his right has been infringed.” (ibid. at 733-734)

12



In the Supreme Court, Finlay C.J., with Henchy and Walsh JJ. concurring, agreed with
the High Court. Finlay C.J. stated:
“The Court is satisfied, in accordance with the principles laid down by the Court
in Cahill v. Sutton [1980] IR 269, that in the particular circumstances of this case
where the impugned legislation ... will if made operative affect every citizen, the
plaintiff has locus standi to challenge the Act notwithstanding his failure to prove

the threat of any special injury or prejudice to him, as distinct from any other

citizen, arising from the Act.” (ibid. at 766)

f de congem and mterest in the protection of the constitutionally guaranteed right

to life of the unbom the courts, as the judicial organ of government of the State,

uld be failing in their duty as far as practicable to vindicate and defend that

right if they were to refuse relief upon the grounds that no particular pregnant
woman who might be affected by the making of an order was represented before
the courts.”

He rejected as misconceived the defendant’s proposition that this paragraph was qualified

by reference to the special position of the Attorney General, and reaffirmed that the

13



“broad statement of principle contained in fthis] paragraph remains unqualified”

([1989] 1 IR 734 at 742). The general test with regards to locus standi should thus be:
“fTlhat of a bona fide concern and interest, interest being used in the sense of
proximity or objective interest. To ascertain whether such bona fide concern and

interest exists in a particular case it is of special importance to consider the

nature of the constitutional right sought to be protected.” (ibid. at 742)

34.

He stated at p. 743 of the report:

The learned Judge ful;ther note&tﬁe exceptional importance of access to the courts, which

was essential to the vntd" t%aislon of"“"a”"ﬁ"y other nghts Thus with regards to standmg “the

#2

hé —onstﬁfunonal right in question” (ibid. at 744). In relation to Sutton

v. Cghzll l;&ée%vas?%ogthe opinion that:

“The J@c:s:an . is not of such sweeping application as is sometimes thought. It

st

carn:be uﬁderstood only in the light of the narrow ground upon which the case was
presented and argued and on the possible injustice to the defendant... It is quite
clear ... that even in cases where it is sought to invalidate a legislative provision
the Court will, where the circumstances warrant il, permit a person whose
personal interest is not directly or indirectly presently or in the future threatened

to maintain proceedings if the circumstances are such that the public interest

14



]

warrants it. In this context the public interest must be taken in the widest sense.’
(ibid. at 746-747)
Finally, as the plaintiff was a company limited by guarantee, established for the sole
object of protecting human life, a question arose as to its right to bring the application;
Finlay C.J. notes that:

“I would accept the contention that {the plaintiff] could not acquire a locus standi

to seek this injunction merely by reason of the terms of i

memorandum of association... fHowever] the particu!ar rz'g L. which 7

serious people who had raised an important constitutional issue which affected

them and thousands of others on both sides of the border. Prior to that case it had
been accepted in Crotty v. An Taoiseach [1987] LR 713, thar a citizen who was
exposed (o no greater injury than other citizens would still have status to
challenge legislation on a treaty if he could show he was being denied a

referendum and that the proposed Act violated the Constitution.”

15



This case related to an issue of environmental law, which the Court felt “by fits] very
nature affect{s] the community as a whole in a way a breach of an individual personal

right does not.” (ibid. at 292)

37.  Dealing specifically with the standing of a company, Denham J., in the same case,
at 292 stated that:
“Indeed both the public interest and the benefit of corporations was addressed in R
v. Pollution Inspectorate; ex p. Greenpeace (No. 2) [1994] 4 All E.R. 329. An issue
was whether or not the limited company had locus standi in the judicial review, the
law required it had ‘sufficient interest’. Otton J. stated.:-
‘It seems fto me that if I were to deny standing to Greenpeace, those it
represents might not have an effective way to bring the issues before the
court. There would have to be an application either by an individual
employee of BNFL or a near neighbour. In this case it is unlikely that either
would be able to command the expertise which is at the disposal of
Greenpeace. Consequently, a less well informed challenge might be mounted
which would stretch unnecessarily the court’s resources and which would not
afford the court the assistance it requires in order fo do justice between the
parties.””

She continued that:

bjects The fact that the applicant was established qfter the decision of the first

re pondent which is in issue does not exclude it per se from access to the courts,

rather il is a factor for consideration in light of the history of the relevant events.”
She did note that the bona fides of the company may be a relevant factor in considering if it

has locus standi, and in the circumstances the corporate veil may be lifted to determine this.

38. This having been established, the company should be considered in light of the public

interest:

16



“Here we find a tension between the public interest as represented by public bodies
established for that benefit by the State i.e. the first respondent, balanced against the
right of persons (incorporated or not) to have access to court to litigate the issue as
to whether the public interest, indeed the common good, is being protected. It is a
Jundamental right in a democracy that there be access to the courts. The fact that a
statutory body has been given a public duty on behalf of the State does not mean that
its decisions are not reviewable. Nor does it exclude other persons from raising

related issues in the public interest.” (ibid. at 294)

Denham J. thus concluded at p. 296 ef seq. that:

“I am satisfied that the applicant has locus standi in this case. In making this
decision I have considered all the circumstances, fact and law as set out previously in
this judgment. The fact that the applicant is a company does not bar it per se from the
fitigation, although its incorporation afier the decision in issue by the first respondent
must be considered carefully. Its bona fides, actions and documentation are all
relevant. I agree with the trial judges that the veil of incorporation should be lifted
and that the prior actions and involvement of the members be considered. On doing
that, having also considered the documentation and actions of the applicant, I am
satisfied that the applicant is acting bona fide ...

The common law on locus standi has been developed to aid the administration of
Justice. The crank, vexatious litigant and stranger is excluded from the courts. The
applicant does not belong to any of these categories.

The principles of locus standi have been extended by the courts in some cases fo

situations where concerned citizens have sought to protect the public interest. The

= analogy of those cases, where the constitutionality of laws was queried, should be

applied in this case. The track laid by S.P.U.C.v. Coogan [1989] LR. 734, Crotty

v. An Taoiseach [1987] IR 713 and McGimpsey v. Ireland [1988] I.R. 567 and
environmental actions such as Chambers v. An Bord Pleandla [1992] 1 IR 134
and R. v. Pollution Inspectorate; ex p. Greenpeace (No. 2) [1994] 4 All ER. 329,
is firm and the cases provide appropriate precedents. This approach is just, aids
the administration of justice, would not permil the crank, meddlesome or
vexatious litigant thrive, and yet enables the bona fide litigant for the public

interest establish the necessary locus standi in the particular area of

17



environmental law where the issues are often community rather than individual
related. The administration of justice should not exclude such parties from the
courts. Whether or not they succeed in their action is quite another matter - but
they should not be excluded from the courts to litigate the issue.”

It should be noted that in this case Denham J. was in the minority as to the ultimate

outcome; the Court finding that the company in this case lacked a “sufficient interest”.

However the principles of law enunciated above were effectively agreed with by Keane

and Lynch JJ.

he balance is best preserved by the course

n Lancefort Ltd v. An Bord Pleandla [1 998] 2

uatlon where the challenge is to the constltutlonallty of an action

e

to the cons\“zgggﬁguonahty of a statute, since there is a constitutional imperative for the courts

to uphold the Constitution and any alleged breaches thereof should be treated in the most

serious manner.

40.  The Defendants sought to rely on the Supreme Court decision in Construction
Industry Federation v. Dublin City Council [2005] 2 IR 496 as an example of where

standing has been refused. The plaintiff in that case was an unincorporated association

18



representing the interest of parties involved in the construction industry. The Court
considered the English decision of R. v. Iniand Revenue Commissioners, ex parte Federation
of Self-Employed Businesses Ltd. [1982] 2 All ER 93, citing the ratio of the case as expressed
in the headnote that:
“Whether an applicant for mandamus has a sufficient interest in the matter to which
the application related ... depended on whether the definition (statutory or otherwise)

of the duty alleged to have been breached or not performed expressly or impliedly

the applicant itself, means.;

situation, which is alw

Whilst dismi;;ing any suggestion that the plaintiff was acting vexatiously or irresponsibly in
seeking relief, the Court nonetheless could not “see any justifiable basis upon which it can be

said that the applicant has any interest other than that of its individual members.”

41.  In my opinion this case is entirely distinguishable from the one at hand, indeed

the Supreme Court stated that “consideration of this question must depend largely on the

19



circumstances of the individual case”. The plaintiff in C.1F. was not a company, but an
unincorporated association. It was an action for judicial review, rather than constitutional
challenge. As pleaded it raised hypothetical questions, whereas if the action had been
taken by any of its members, a firm, definite and conrete framework could be established.
In fact each such case would have been particular to the plaintiff, as separate variables
would apply. It was also clear that the plaintiff would in no way be affected personally by

the impugned provisions, as its interest was identified wholly with those of its members.

The plaintiff was also seeking an order for mandamus, rather than ce}imrarz wiilch may

have been a factor. In the present case it is clear that the plamt]ﬂ’ has aninterest Ein this

matter separate and distinct from its members. Although ,,t

between the company’s and its members’ interests, this in no way pre

..:2';

from relying on an interest it holds in its own right.

of # ﬂ:e court if the impugned provision is directed at

ing which includes the challenger, or with whom the

kY

becauseyof the nz'gure af the subject matter, it is di ﬁ‘ cult to segregate those

Thus, can fhe Plamtlff herein assert the rights of its members, as distinct from members

of’ tﬁ&?fpubhc i, general‘? In order for it to so do, the Plaintiff must have a “common

interest’"ih he:SUb_]CCt matter. From C.LF. v. Dublin City Council it might be suggested
that if that interest arises merely through its members, the action should be taken in their
name, rather than in the company’s. However, where an independent interest arises, a
different question also arises. How closely are the rights asserted by the company
concommitant with those of its members? If closely related, the company should be

allowed to litigate those issues. However, if they are unrelated or only losely related, it is

20



argued that the company should not be able to assert the interests of its members, since it

would clearly not be best placed to litigate those issues.

43. A more flexible approach may also be necessary where questions of European law
are raised. The Court of Justice noted as far back as 1963 that:
“The European Economic Community is based on the rule of law, inasmuch as

neither its Member States nor its institutions can avoid a review of the question

whether the measures adopted by them are in amform:"i

constitutional charter, the Treaty.

of Wﬁamprehmmmy ruling.” (Plaumann & T Co. v. Commission [1963]

ECR 95 atgara 23)

ing thls extract Cooke J., a former member of the Court of First Instances and a

ngh Court of Ireland, noted, speaking extra judicially, in October 2005,

Membersth of the Union involves radical transfer of regulatory competence to
the organs of the Community from the Member states. What the European Court
Is saying in this judgment is that the far-reaching effects of this hand-over of
power o the instutions is balanced by the gurantee that the legal order of the
Treaty will protect the individual against the excessive and oppresive exercise of

that power in a manner which is incompatible with superior rules of law and of

21



Sundamental human rights which the European Court will imply into the legal

Order of the Community for the purpose.”

44.  The continuing development by the Court of Justice of the principles of effective
protection of rights derived from Community law in national courts can be seen in a
number of cases; the first being Marguerite Johnston v. Chief Constable of the Royal
Ulster Constabulary [1986] ECR 1651. The Court in Ferholen &A ﬁmgrs v. Sociale

the European Conventzo

Freedoms and%ch has also been reaﬁirmed by Article 47 of the Charter Of

governing the matter, it is for the domestic legal system of each Member State to

designate the courts and tribunals having jurisdiction and to lay down the
detailed procedural rules governing actions for safeguarding rights which
individuals derive from Community law. ... Although the EC Treaty has made it
possible in a number of instances for private persons to bring a direct action,

where appropriate, before the Community Court, it was not intended to create

22



new remedies in the national courts to ensure the observance of Community law
other than those already laid down by national law. ... It would be otherwise only
if it were apparent from the overall scheme of the national legal system in
question that no legal remedy existed which made it possible to ensure, even
indirectly, respect for an individual’s rights under Community law. ... Thus, while
it is, in principle, for national law to determine an individual’s standing and legal

interest in bringing proceedings, Community law nevertheless reg

national legislation does not undermine the right to effective:;

..In that regard, the detailed procedural rules A{g%%"erni

i,

safeguarding an individual's rights under Commzm

rights under. Cpxﬁmunity law. National procedural rules must therefore not undermine this

right to effective judicial protection.

46. It is therefore clear that where issues of EU law arise in litigation, the Courts may
be required to take a more liberal approach to the issue of standing so that a person’s
rights thereunder are not unduly hampered or frustrated. The rules on standing should be

interpretted in a way which avoid making it “virtually impossible”, or “excessively

23



difficult” or which impedes or makes “unduly difficult” the capacity of a litigant to
challenge EU measures of general appliaction under Art. 267 TFEU (see also Van
Schifnel v. SPF [1995] ECR 1-4705, para. 17; Amministrazione delle Finanze v. San
Giogio [1983] ECR 3595, para. 14). That is not to say that where questions of EU law are
raised and a preliminary reference requested, the Court is automatically precluded from
refusing a plaintiff standing. However, as was the case with regards to the power to grant
interim relief in The Queen v. Secretary of State for Transport, ex partei;factortame Lid

& Ors. [1990] ECR 1-2433, if the Court would be otherwise minded.to.allow tanding in

relation to the questions raised, but for a strict application of th@fﬁ?ﬁt—io ules on locus

"tunonal rzghts If a person is incapable of adequately asserting his

nstrtut:ona?f rrghts for whatever reason, I am of the view that Cahill v. Sutton

person or body is genuine, acting in a bona fide manner, and has a defined

interest in the matter in question.”
I would add only that the nature, extent, importance and application of the asserted right

may be of high relevance in the exercise of the Court’s discretion when dealing with this

rule in practice.

24



48.  As can therefore be seen from the above case law a plaintiff may gain locus standi
where, having regard to the rights in question, it can show either that it has a bona fide
concern or interest in the provisions seeking to be impugned, or else where the rights
which it seeks to protect are of general importance to society as a whole, and provided
the Plaintiff is not a crank, meddlesome or a vexacious litigant. I should say that this
latter point was not seriously argued, and T am firmly of the opinion that the Plaintiff

herein is not such a litigant.

it is possﬂﬁle that these rlghts may be infringed by the actions of the Defendants, the
Plalfff has Standmg to challenge such. However, which constitutional and/or

Conventlenn ts can be afforded to corporate persons?

51.  Some personal rights are clearly inapplicable to a company. Keane 1. commented
in the High Court in Jarnréd Eireann v. Ireland [1996] 3 IR 321 that:
“Undoubtedly, some at least of the rights enumerated in Article 40, s 3, sub-s 2 —
the right to life and liberty — are of no relevance to corporate boidies and other

artificial entities.” (ibid. at 346)

25



In that case he considered that property rights under Article 40.3 of the Constitution,
particularly, were in a different category and therefore capable of being enjoyed by
corporate bodies. He noted that there would be:
“[A] spectacular deficiency in the guarantee to every citizen that his or her
property rights will be protected against ‘unjust attack’, if such bodies were
incapable in law of being regarded as ‘citizens’, at least for the purposes of

[Article 40.3].” (ibid. at 345)

the right to privacy;
the right to family life;

Privacy:-
53.  As noted, rights of privacy may be derived from a number of sources. In an Irish

context, it is well established that a person has a constitutional right to privacy (Kennedy
v. Ireland [1987] IR 587). Privacy in business transactions was considered by Hanna J. in
Caldwell v. Mahon [2007] 3 IR 542 at 548. Reviewing the previous case law “in the

context of busines transactions conducted through limited liability companies”, Hanna J.
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was of the opinion that Haughey v. Moriarty [1999] 3 IR 1 was of limited value when
“seen against the background of seeking a discovery order of a citizen's personal bank
account.” Nor did he gain much assistance from Hanahoe v. Hussey [1998] 3 IR 69,
noting in particular that although it involved a raid on a solicitor’s office, such was
lawful, and further, not only did the firm sue, but so did the solicitors personally:
“Therefore, insofar as the focus of the Court was turned upon the ‘invasion’ of

the applicant’s privacy, it was done so in the context of the solicitor

It is therefocce clear that cven though it may be accepted that there is a right to privacy in

busm&ss transaetlons “that right may be limited by the exigencies of the common good,

with the"“thxeshé’ld for such interference being relative and being case or circumstance

specific.

55, However, it is still open to question whether an independent right of privacy
exists for the benefit of the company, as distinct from its members. It must be
remembered that limited liability companies are legal creations; they are therefore

afforded certain privileges, but also have imposed on them certain responsibilities and
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limitations, e.g., inter alia, filing accounts, director’s and shareholder’s meetings, details
of directors, and being amenable to enquiries and investigation under the relevant
company legislation. These are, to a greater or lesser extent, all matters open to the
public. A private citizen would clearly not be obliged to conduct his business subject to
such requirements. Some commentators have suggested that in an lrish constitutional
context, the right to privacy is concerned with securing individual autonomy. Such
autonomy considerations could not apply to a corporate actor (see O’Neill, “The

Constitutional Rights of Companies (2007), Ch. 15).

56. Despite such concerns, I am satisfied, as Hanna J. avas:ith :%fherg must exist a

right to privacy in respect of business transactions carrie mout b .corp%rate bodies.

mev1tably be narrower than that applicable tomatuﬁ@&ersons.mo serious suggestion

could be made that regulations which sought annual retuf{is or requ1red the keepmg of

‘Ssecrets may be quite a different matter.
tvacy must extend to companies as legal

embers as natural persons. Such entities are an

could not~:s We if such access was unregulated. Tt is therefore clear to me that in

principle some right of privacy must exist at least over some areas of a company’s
activity. Having so decided, it is not necssary to determine where precisely on the

spectrum such rights may fall.
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57. In European law such a right is readily apparent from Arts. 7 and 8 CFR and
Article 8 ECHR. For the sake of clarity it is worthwhile setting out these provisions.
Article 7 CFR, headed “Respect for private and family life” provides:
“Everyone has the right to respect for his or her private and Sfamily life, home and
communications. ”
Atrticle 8 CFR, headed “Protection of personal data” states:

“1. Everyone has the right to the protection of personal data concernmg him

or her.

2. Such data must be processed fairly for specrﬁed Apurposes‘ " the baszs of

the consent of the person concerned or some zto wer le gtttmat . basrs laid

down by law. Everyone has the right of access fo data wkzch has been

collected concerning him or her, and the rzght 10 have it rectified,
Article 8 ECHR states:
“I. Everyone has the right to ’;e;sp : fo

%i;ggpgzr'%ate and family life, his home

and his correspondence

2 There shall be no 1
this right exte t st

etference by a public authority with the exercise of

as 15' in accordance with the law and is necessary in

ll—Eié“:?ﬁg of the country, for the prevention of disorder or

L ln Hoechst AG v. Commission [1989] ECR 2859, and two companion cases (Dow
Benelex' N V v * Commission [1989] ECR 3137 and Dow Chemical Iherica SA v.
Commission [1989] ECR 3165) the Court of Justice held that corporate privacy protection
was a fundamental principle of Community law. However, referring to Art. 8 ECHR, the
Court noted that this should not be taken as being a right to inviolability of business
premises:

“The protective scope of that article is concerned with the development of man’s

personal freedom and may not therefore be extended to business premises. ...
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Nonetheless ... any intervention by the public authorities in the sphere of private
activities of any person, whether natural or legal, must have a legal basis and be
Justified on the grounds laid down by law, and consequently, those systems
provide, albeit in different forms, protection againt arbitrary or disproportionate
intervention. The need for such protection must be recognised as a general

principle of Community law.” ([1989] ECR 2859 at paras. 18 — 19)

59.  Subsequently, however, this issue was considered by the Eu
Human Rights (“ECtHR”) in Niemietz v. Germany ( 1992) 16 EHRR 97
ECtHR ruled explicitly that the right to respect for private llfe ii”Art g ECHR:;L.

sase the
extend

to business premises since:

arbitrary interference by ngﬁ_!
Beligium...).”

Nonetheless such a right could

[ T ]he C onvenrzon is a living instrument which must be interpreted in the light of

esent-day condltlons (see, mutatis mutandis, Cossey v. the United Kingdom,

the rtghts secured to companies by the Conventzon, it should be pointed out that

the Court has already recognised a company's right under Article 41 1o
compensation for non-pecuniary damage sustained as a result of a violation of
Article 6 § 1 of the Convention (see Comingersoll v. Portugal [GCJ, no.
35382/97, §§ 33-35, ECHR 2000-1V). Building on its dynamic interpretation of

the Convention, the Court considers that the time has come to hold that in certain
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circumstances the rights guaranteed by Article 8 of the Convention may be
construed as including the right to respect for a company’s registered office,
branches or other business premises (see, mutatis mutandis, Niemietz, cited

above, p. 34, § 30).”

61.  These cases were later acknowledged by the Court of Justice in, inter alia,

Roqguette Fréres SA v. Commission [2002] ECR 1-9011, which noted that i

level of legitimate interference.

62.  Despite being supportive of some level of prwac 'rngh‘;‘ for corporate persons, it

should be noted that the above Euroepan case law was' xnmarlly Fcencemed with privacy

such rights could therefore

in the context of premises and search and selzu S. Whethw

be said to extend to the collection of call ':‘at s as Msult open to question. However, [

am satisfied that there is recognisedifizbot _grlshvand;—European law a right to privacy in

business. Admittedly, such a ri gﬁfwmrﬁay be subjéét--to a high level of justified interference,

compared with the equwale' -:'__rlghts of axuraI persons; however for present purposes it is

privacy with regards o gpersona data is explicitly within the eontemplatlon of Art. 8

CFR. I can see no, reasonﬁwhy such a right, although possibly more limited, may not
apply to compames Indeed such information may be commercially sensitive. The
company would therefore have a great interest in protecting such data. I would thus aliow
the Plamtrff lgcus standi to raise issues relating to interference with its rights of privacy,

whatever they might ultimately be found to be.

Family and Marital Privacy:-

63.  As has been noted, corporate persons, by virtue of their nature, may not be

capable of holding certain rights. Although not in the context of companies, by analogy I
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would note the comments of Henchy J. in Norris v. A.G. [1984] IR 36 at 68, where he
found that the plaintiff did not have locus standi since:
“as an irremediably exclusive homosexual, he will never marry. Therefore, he has no
standing to argue what would in this case be abstract constitutional rights of married
couples.”
Similarly, but in the context of corporate persons, in Malahide Community Council Ltd. v.
Fingal County Council [1997] 3 IR 383 at 399, in a passage explicitly referred to as obiter,
Lynch J. noted that:

“As an artificial body or person lacking the five senses qﬁ?‘tumd‘ﬁfpersoﬁis;* it can

never experience the pleasure of open spaces, beautzqu arderzsand woods or the

physical satisfaction of sports facilities. it can never be n

nor deafened by noisy industry or loud and raucous mus:c nor ave a cherished

view of open spaces obstructed by new burldmgs

speech and ﬁ'e dom o assoc:atlon under Art. 40.6.1° of the Consitution (see e.g. the

comments of Barrmgton I.in The Irish Times v. Ireland [1998] 1 IR 359 at 405; and
Attorney-G_onerol v. Paperlink Ltd. [1984] ILRM 373). However, in the current context it
is clear tha‘.[.'::t..hé alleged breaches of any right to communication are not claimed to be
such that the right of the company to commnicate is being restricted, rather it is a breach

of what has been described as a right to confidential communication.

66.  With regards to natural persons such a right has been considered in the context of

phone tapping and other communications interception, e.g. e-mail monitoring. In this
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context, Hamilton P. noted, in Kennedy v. Ireland [1987] IR 487 at 593, that there had in

that case been:
“[A] deliberate, conscious and unjustifiable interference by the State through its
executive organ with the telephonic communications of the plaintiffs and such
inlerference constitutes an infringment of the constitutional rights to privacy of

the three plaintiffs.”

67. Such a right to communicate must, I feel, be inextricably |

privacy. As noted such a right to privacy is not absolute. In partlcul

balanced against the duty of the State to investigate an

“[E]vidence obtained by invasion of the. constztmonal P

must be excluded unless a court is satzqf‘ ed that etther the act consituting the

68.

noted that it had £no dou t and no reason to doubt that this was a perfectly proper

0peratzon set Hipion fb"' trof“ reasonable information and all this was demonstrated by the

result.” Nongtheless it is clear that where surveillance is undertaken it must be justified

I évert surveillance of the general type proved in this case were applied to an
individual without a basis fo justify it, it would be objectionable, and I would add,
would be clearly unlawful. ... [SJuch surveillance is capable of gravely affecting
the peace of mind and public reputation of any individual and the courts could

not, in my view, accept any general application of such a procedure by the police,
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but should require where it is put into operation and challenged, a specific

adequate justification for it.”

69.  Although Kenny and Byrne could be said to relate to physical surveillance, I can
see no logical reason why the Court’s comment could not apply mutati mutandis to

electronic surveillance. A person has a right not to be uniustiﬁably surveilled; such is

1o corporate persons.

70.  Under Art. 8 ECHR “everyone has the rz'ghtz“;: fo

71. It is tfheréfore clear that the interception of telephone conversations without lawful
justification 61‘ surveillance of the public in general is iliegal (see Kennedy v. Ireland
[1987] IR 587. Although the collection of what might be called “physical” surveillance,
is obviously useful, so too may the data associated with telecommunications messages.
These data potentially can yield a wealth of information about the user, including, infer
alia, who has been called, the duration of conversations, and where calls were made

from. Of course technically it is the phone number which identified, and not the caller;
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thus I may give you my phone to use; similarly with regards to the “called” phone. The
ECtHR considered the question of whether the collection of such data would amount to
an interference with Art. 8 ECHR in the case of Copland v. United Kingdom (Case
62617/00, 3™ April 2007) [2007] ECHR 253. The Court rejected the argument by the UK
that the fact that there was no actual listening in on the conversations meant that there
was no infringement of the claimant’s rights. At paragraph 43 of its judgment the Court
stated: i

“The Court recalls that the use of information relating to the;d te and length of

telephone conversation and in particular the numbers dralled can glve rlse fo an

issue under Article 8 as such information constitutes’ an’ mtegral element of the

communications made by telephone’ (see Malone™.y. the Umted Kingdom,
Judgment of 2 August 1984, Series A no. 82 §84’

may have been legitimately obtained .. zs no bar 0 ﬁndmg an interference with

ere fa'ct that these data

rights guaranteed under Article 8 (1brd) Moreover storing of personal data

) ual also. fal!s within the application of
63):=Fhuss, it is irvelevant that the data held

relating to the private life of
Article 8 §1 (see Amann, czted abov

: in:the context of this application it would appear to me that the storage of

communications data, even without use, may be an interference with a person’s rights
under Art. 8 ECHR. Therefore I would reject any assertion by the Defendants that it
would be necessary for this information to be used before any challenge could be
mounted to its collection. It is clear that the retention of such data, prima facie, may be an
interference with the Plaintiff’s rights to privacy. In this regard 1 would draw support

from Art. 8 FCR which provides for the protection of personal data. Consequently T
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would therefore allow the Plaintiff locus standi in this regard. However, I would stress,
that is not to say that such interference is not legitimately justified or that the Plaintiff
would be ultimately successful in its action; that is, and must be, a matter for the full

hearing.

Travel:-

73. The Plaintiff also claims that the actions of the Defendants are an infringement of

4of wthlck bein

persc;%ﬁ%eeking a passport or seeking to use his passport — such as the fact that he

'e, exzstence of some undischarged obhgatzon to the State by the

ha ente;‘fgd into a recognisance to appear before a criminal court for the trial of an

oﬁ‘énce:";i .

dividing States which are categorised as authoritarian from those which are

Furthermore, one of the hallmarks which is commonly accepted as

categorised as free and democratic is the inability of the citizens of, or residents in,
the former to travel outside their country except at what is usually considered to be
the whim of the executive power. Therefore, I have no doubt that a right to travel
outside the State in the limited form in which I have already defined it (that is to say,
a right to avail of such facilities as apply to the holder of an Irish passport at any
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given time) is a personal right of each citizen which, on the authority of the decisions
to which 1 have referred, must be considered as being subject to the guarantees

provided by Article 40 although not enumerated.” (ibid. at pp. 80 —81)

74. It is important to note that the Court in considering the right to travel saw it as
analogous to a right to a passport. Even if such were in doubt, it would therefore appear
that the right to travel is a person’s right which can only be enjoyed by naturai persons; a
corporation requires no passport. I can see of no real sense in whlch a company could

“travel” in the manner as mentioned. It is true that it may~be present 1n many

Jjurisdictions, but that is not the same thing as travel. At most | :movement of compames

to and from countries is a matter of establishment. To talkw realisti ally ﬁf companies

travelling is nonsensicle. I would therefore, on smular ground .as wit rlghts of family
il of this right, and thus does

and martial privacy, conclude that the Plaintiff cannot

not have focus standi to raise it on its own beha

75. 1 should of course brieﬂ__y_;;:;a!_sgitgéeg(hew]egge the right to travel within the

This right too is net absolute and may be restricted in certain circumstances.

76. In any event, it is not physical travel which is being impeded, it is the confidential
natiii'e of the travel Which is alleged to be infringed. Unlike a right to communicate, a
right to trayel_mll inevitably be more circumcribed. The right to confidential travel must

necessarily be split as between national and international travel.

77.  With regards to the latter, as Finlay P. noted in State (M) v. Attorney General it
must in any event be relient on international agreements. Pragmatically, States must have
an interest, or the capacity to have such an interest, in those who enter their borders. It is

therefore not easy to conceive how a right to confidential international travel could
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operate in practice. Nonetheless, even should such a right exist it would necessarily be

extremely limited.

78.  There may be greater force in the argument that there is a right to confidential
travel within the State. However I have no doubt that, as with surveillance, such a right
might be circumsribed in the interests, infer alia, of preventing crime. In any event, I am

satisfied that neither of these rights may be invoked by the Plaintiff since,.as stated, it is

incorporeal and therefore lacks the ability to travel in the sense which. i

right as recognised.

Actio Popularis. -

79.  Despite the foregoing, it may nevertheless be posm

matters which do not, or cannot, affect it personally ang sspeelally in limited

circumtances. The seminal case in this regard is Crotty V. An Taozseach [1987] 1 IR 713,

those htlgants whe are meddleSOme frivolous or vexatious from unduly burdening the

Court, and those partles whem are sued. Therefore, cases should be brought primarily by

persons who have a partlcular interest in the subject matter. In striving to achieve this

otitcotne, the C“eyrts-have available the deterrent to impose cost orders against the former

group, which may include companies with limited liability. However, there can be

concern if such litigants are in fact merely straw-men, or straw-companies, behind which
the true litigants hide so as to evade any order for costs which might ultimately be made
against them. In those circumstances the Court must examine the nature of the company
and its purpose, lifting the veil if required, together with the surrounding circumstances

of the case, and the rights which it seeks to vindicate.
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81.  The Supreme Court in §.2.U.C. v. Coogan [1989] 1 TR 734 recognised the right of
the plaintiff company to litigate to prevent a breach of the Constitution where it had a
bona fide concern and interest, with Finlay C.J. noting that:
“To ascertain whether such bona fide concern and interest exists in a particular
case it is of special importance to consider the nature of the constitutional right
sought to be protected.”

In that he noted that with regards to the right to life of the unborn there never be a

victim or potential victim who could sue. Thus given that "there Ce
the plaintiff being an officious or meddlesome intervenient in 1his
that the plaintiff in that case had taken proceedings, which h;

to conclusion by the Attorney General, and “the particular right whi

with its importance to the whole nature of ouwr society ’”",'::)t'}i'eg; facts “constitute sufficient

“It is. qun‘e f ﬁom {East Donegal Co-Operative Livestock Mart Ltd v.
Attorney General [1970] IR 317, O'Brien v. Keogh [1972] IR 144, Cahill v,

Sutton [1:980] IR 269] and other decisions that even in cases where it is sought to

ikvq[idate a legislative provision the Court will, where the circumstances warrant
it, permit a person whose personal interest is not directly or indirectly or in the
Juture threatened to maintiain proceedings if the circumstances are such that the
public interest warrants it. In this context the public interest must be taken in the

widest sense,”’
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83.  In Blessington Heritage Trust Limited v. Wicklow County Council and Others
[1999] 4 IR 571, McGuinness J. considered the position of a limited company which
sought to challenge a grant of planning permission:
“In cases like the instant case it may well be argued, as it was in Lancefort Ltd. v.
An Bord Pleandla (Unreported, High Court, Morris., 6th June, 1997), that
companies such as the Applicant company have been incorporated simply to

afford the true Apphcanrs ‘a shield against an award of costs’ lo use the words of

LanEefor?‘%imited v. An Bord Pleandla and Others (No. 2) [1999] 2 IR 270 at
308, Keane J feIt that:

“The authorztres reflect a tension between two principles which the Courts have
sought to uphold: ensuring on the one hand, that the enactment of invalid
legislation or the adoption of unlawful practices by public bodies, do not escape
scrutiny by the Courts because of the absence of indisputably qualified objectors,
and, on the other hand, that the critically important remedies provided by the law

in these areas are not abused.
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In the latter area, the courts have dwelt on occasions on the dangers of giving

Jree rein to cranks and busybodies. But it is to be borne in mind that the citizen

who is subsequently seen to have performed a valuable service in, for example
bringing proceedings to challenge the constitutionality of legislation, while

exposing himself or herself to an order for costs, may at the outset be regarded by

many of his or her fellow citizens as a meddlesome busybody. The need for a

reasonably generous approach to the question of standing is particularly obvious

the law.” (Emphasis added)
Keane J. further noted that

5 39"

50 concluded that a com

adﬁ

pany may not be denied standing

charita e activities o incorporate themselves as limited companies and the fact

that they have chosen so to do should not of itself deprive them in every case of
locus standi.” (ibid.at 318)

86.  Given that the comments made in both Blessington and Lancefort (No. 2) related

to planning decisions, it must be the case that they apply with equal, if not greater, force

in circumstances where the impugned actions involve constitutional rights and acts of the
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Oireachtas; indeed it can be seen from the underlined passage above that Keane J. in
Lancefort (No. 2) was firmly of the view that a more generous approach to locus standi is
meritted in such circumstances. I would respectfully agree. So too may the fact that
Euroepan Union law is at issue be a consideration — in particular, I would note, the rules
as to locus standi should not undly impede possible references to the ECJ; they should

not be so restrictive as to effectively deny a plaintiff redress before the Court.

87.  However, as was noted in S.P.U.C. v. Coogan the nature of tﬁ"é‘ rights'":{vhich the
Plaintiff seeks to vindicate must, nonetheless, be taken into account 1 wou d also rclterate

the comments of Gl}llgan J. in The Irish Penal Reform Trust Lt T SV, T he Governor

in these proceedmgs before the court.’

I f00'a prlmarlly dealmg with the issue of locus standi as one of informed discretion. |

have no doubt g1ven the concerns expressed by the Plaintiff in their submissions, that it

IS acting dona fides and is neither being a crank, meddlesome or vexious.

89.  The Plaintiff is the owner of a mobile phone, and as such can be affected by
issues relating to privacy and communications in relation thereto. Such privacy in the
carrying out of business transactions, efc., is important for any company. Indeed these

rights are not merely important to businesses, but, it must be thought, of great importance
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to the public at large. There is thus a significant element of public interest concern with
regards to the retnetion of personal telecommunications data, and how this could affect
persons’ right of privacy and communication. Further, as will be considered in relation to
security for costs, from a pragmatic point of view, were the Plaintiff debarred from
continuing these proceedings it is unlikely that any given mobile communications user,
although specifically affected by the impugned legislation, would bring the case; given

the costs that would be associated with any such challenge. It is therefore clear that the

impugned legislation does in fact have the potential to be, in the Words of Finlay C.J. in

SPUC. v. Coogan [1989] 1 IR 743 (see paragraph 49 supra) of “tmportance to the

whole nature of our society .

1) The Plaintiff is a sincere and serious litigant — it is not a vexatious litigant
or a crank;
ii) This case raises important constitutional questions;

iii)  The impugned provisions affect almost all of the population;
iv) It would be an effective way to bring the action — individual owners of

mobile phones would be unlikely to litigate the matter;
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V) The Plaintiff’s right of access to the Court, and the Court’s duty to uphold
the Constitution and ensure that suspect actions are scrutinised;

vi) The public good which is being sought to be protected.

92.  Therefore, for the reasons given above, | grant locus standi to the Plaintiff in
relation to alleged infringements, potential or otherwise, of rights to privacy and
communication, and having regard to all of the circumstances of the case,.including the

nature of the Plaintiff company, the Plaintiff shouid be able to litigate these matters fully;

pleading on behalf of citizeﬁ'?- "n g‘ er.
93. 1would reiterat thé!g:_ it i clcféif’ that the Plaintiff has purely in its personal capacity

locus standi w1th regard infringements of its rights to privacy and communication.

This I wou:” -hold: even lf fhere were no other greater interests in the matter. However,

glven that the 1mpugned leglslatlon could have a possible effect on all persons, T would

Security for Costs:

94.  The Defendants’ second application was for security for costs against the

Plaintiff, under section 390 of the Companies Act 1963,
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95.  The Defendants state that it is not contested that were they successful in these
proceedings the Plaintiff would be unable to discharge their costs. The Plaintiff, which is
limited by guarantee, has only eight subscribers, each of whom has acknowledged a
liability to contribute to the assets of the company in an amount limited to the sum of €1.
Further, the accounts of the Plaintiff, from the most recent accounts, as presented to the
Court, for period ended 31* December 2006, show that it had a gross income of €1,606
and administrative expenses of €6,421 resulting in a loss that year of €4 815 The sole
asset of the company is cash totalling €435, against a total of €5 250 due to credltors

resulting in a deficit of €4,815.

96. The Defendants assert that they have a bona f de defenc 2 thﬁt they deny

th .Plalntlff they deny the

retention of any mobile telecommunications data related’t

irrationality, unreasonableness and procedural d 'f cts ¢ aamed in respect of the directions

and public order, and the obligation: under th :Consntutlon to ensure that the authority of

altematwe such restrictions as may exist are

the State is not undermined lnth

the mterests of national security, public safety, the

ry, the prevention of disorder or crime and the

Court is satlsf ed as to the Plaintiff’s financial incapacity, the burden shifis to Plaintiff to
show: ‘hat there are - specna] circumstances” which justify a refusal by the Court to order

securlty for costs The Defendants deny that such exist in this case.

98.  Although not accepting that the onus lies upon it, instead stating that the burden is
on the Defendants to persuade the Court than an order should be made, the Plaintiff
argues that the Court should exercise its discretion and refuse the order so sought. In this
regard it points to the nature of the proceedings, concerning as they do the validity of acts

done and measures designed to ensure that data is retained in respect of mobile phone,
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internet and e-mail communications of all persons who use such services, and thereafter
is available for access and use by State Authorities, which in essence the Defendants are
in these proceedings. It argues, therefore, that this is a matter of such gravity and
importance as to transcend the interests of the parties before the Court and that

clarification is required in the interests of the common good.

99, The Plaintiff also claims that, as with the issue of locus standi, national

100. Ultimately both parties accept that the: questlo
under section 390 of the Compames Act 963 (“the 1963 Act”) is a matter of Court

where the plaintiff company appears to be unable to pay the costs of a successful
defendant, but that there still remains a discretion in the Court which may be
exercised in special circumstances.”

In that case the Court found such special circumstances in that on the plaintiff’s case any

impecuiousness may have been due to the wrongs of the defendant, and secondly that
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there was a co-plaintiff who was a natural person resident in the jurisdiction who could

be fixed with costs in the event that the defendant won.

102. 1t now falls to consider what “circumstances” may be “special” as to entitle an

impecunious plaintiff company to proceed without having to give security for costs.

application (see for example Dublin Iz_’z"'f manona ;gg;gﬁgLimited v. Campus Stadium
Ireland Developments Lid. [2008] 496) L:feel that the former is the case here,

and although it may be of somes} evan

, my"decision is not based on any findings in

relation to delay, given that 1t W ‘not aperly advanced at the hearing.

104. One of the recognised

account in refusmg an ord r for ecunty for costs is that the case involves questions of

Spectal circumstances” which a Court may take into

: ”pubhc:imponance Morris J. in Lancefort Ltd. v. An Bord Pleandla & Ors
[1998) 2IR 511 at 516 in this regard notes:

,.:;“I have conszdered the Supreme Court authorities in Midland Bank Lid v.
Crassley—Cooke [1969] IR 56 and Fallon v. An Bord Pleandla [1992] 2 IR 380. I

consider in the context of the applicant’s opposition to the application these are
relevant authorities and in particular thai part of the judgment of the Chief
Justice where he says at p. 384:
"The second mandatory condition, as it were, laid down in the judgment
[in Midland Bank Ltd. v. Crossley-Cooke]fsic.] is that the Court should

not ordinarily entertain an application for security for costs if it is
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satisfied that the question at issue in the case is a question of law of public

importance...’”

Nonetheless Morris J. concluded that:

105.

“Lam of the view that while a challenge to the constitutionality of a section which
permits An Bord Pleandla to materially contravene a development plan must be
regraded as of importance, I am unable to conclude that the point is of such
gravity and importance that it transcends the interest and considerations of the

parties actually before the court.”

The above decision of Morris J. was considered by La .oy' m*Vzlltage Reszdents

application for security for costs on an appeal to that court if it is satisfled that

the question at issue in the case is a questzon of Iaw of public importance (per

term:mng whether a question of law of public importance exists

wh:ch cZn be extmpolated Jrom the judgment of Morris J. in Lancefort Lid. v. An

nhb_qrtaﬁée as to transcend the interests of the parties actually before the court

and whether it is in the interests of the common good that the law be clarified so

as to enable it to be administered not only in the instant case but in future cases

also - are not met.” (Emphasis added)

I would respectfully agree with both Morris and Laffoy IJ. in relation to the above

statements of law, and with their conclusions in those cases.
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106. It has been advanced, in a similar way as was advanced in relation to Jocus standi
(see para. 29 supra.), that the European element of this case should weigh against the
granting of security for costs in circumstances where the granting of such would deny the
applicant effective redress. | agree with the Plantiff that this is a factor which I should
take into account. However, I also concur with and note the statement of Denham J., in
Dublin International Arena Limited v. Campus Stadium Ireland Developments Lid.
[2008] 1 ILRM 496 at paragraph 24, that the involvement of EC Directives._ */does] not

would be determinative of the matter without more,

107.  Finally, with regards to the onus of proof I would endorse the views of Finlay

C.J. in Jack O Toole Lid. v. McEoin Kelly 4 socz ies 1 986] IR 277 where at 283 he held

that;

“It is clear that there is no presumption, either in favour of the making of an order
Jor security for costs or against it, but I am satisfied that where it is established or
conceded ... that a limited liability company which is a plaintiff would be unable to
meet the costs of a successful defendant, that if the plaintiff company seeks to avoid
an order for securily for costs it must, as a matter of onus of proof. establish to the
satisfaction of the judge the special circumstances which would justify the refusal of

an order.”

imbalance between the parties where a company seeks to litigate rights, [ do not consider

that this should be the case here. Having regard to the foregoing, I am satisfied, as stated
with regards to locus standi, that the matters pleaded in this case do raise issues of
significant public importance, which are of “such gravity and importance as fo transcend
the interests of the parties” and it is in the interests of the common good that the law be

clarified so as to enable it to be administered not only in the instant case but in future
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cases.” Given the rapid advance of current technology it is of great importance to define
the legitimate legal limits of modern surveillance techniques used by governments, in
particular with regard to telecommunications data retention; without sufficient legal
safegaurds the potential for abuse and unwarranted invasion of privacy is obvious. Its
effect on persons, without their knowledge or consent, also raises important questions
indicative of a prima facie interference with all citizens’ rights to privacy and

communication (Copland v. United ngdom consndered) That is not to say that this is

109.

above grounds,

Article 267 of TFEU Reference:
110.

Councrl of the European Union (Case C-301/06) (delivered on the 10™ February 2009)).
The' Court found that Directive 2006/24/EC was properly enacted under Art. 95 TEC,

since it was_éggpparent that differences between national rules adopted for the retention of
data were Iiélble to have a foreseeable direct impact on the functioning of the internal
market which would become more serious over time. Further, the provisions of the
Directive are essentially limited to the activities of service providers and do no not
govern access to data, or its use by police or judicial authorities. However, the ECJ

expressly stated that the action related solely to the choice of legal basis for the Directive,
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and “not to any possible infringement of fundamental rights arising from interference

with the exercise of the right to privacy...” (para. 57).

111.  The Plaintiff notes that there is a complete discretion, under Article 267(2), for a
judge to refer a question when he considers that a decision on it is necessary to enable it
to give judgment. However in this case the Plaintiff also seeks to ground its application
under Article 267(3), which states: e

“Where any such question is raised in a case pending before a court or tnbunal

of a Member State against whose decision there is no: ;udzczal remeaﬁ; under

matter before the- Court of

national law, that court or tribunal shall bring t‘hy.fg:f

Justice”” (emphasis added) _
unity-law is raised the

national court must make a reference since there is no: effectl judicial remedy under

national law because a national judge ma not declare a Commumty instrument invalid

(Foto-Frost v. Hamptzollant Libeck-Os£(Case’314/85){1987] ECR 4199).

Monin Auromobzies-Ma' on dé Deux-Roues [1994] ECR 1-195). Secondly the
s governed by previous authorlty (see CILFIT, Da Costa en

In the Plaintiff’s opinion none of these operate in this case.

113. The Defendants admit that, in relation to the Article 267 Reference, it is a matter
of discretion for the Court, but argues that at this point a Reference would be premature.
They say that, in circumstances where the Plaintiff has elected to bring proceedings by

way of plenary action, and must therefore provide evidence, including viva voce
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evidence, to be examined in open court, and where this has yet to be done, there is
therefore as of now, no way of evaluating what the final evidential framework will be.
What evidence exists is, by definition, one-sided. In this regard reliance is placed upon
Irish Creamery Milk Suppliers Association v. Ireland (Joined Cases 36 and 71/80) [1981]
ECR 735, where the ECJ stated at paragraph 6 that:

“The need to provide an interpretation of Community law which will be of use to
n which the

the national court makes it essential ... to define the legal contex,
interpretation requested should be placed From that 7

convenient, in certain circumstances, for the facts in the case 10" e establtshed

and for questions of purely national law to be settled at the trme the erence is

made to the Court of Justice so as to enable the latter }a take cogmsance of all the

features of fact and of law which may be're vant “-10 the mterpretatzon of

a case whtch tequrles significant viva voce evidence to properly define the context or
issues in the case. It 1s a chellenge to specific legislative provisions which speak for
themselves. [ am also satisfied that the Reference is required since T am unable to rule on
the validity of Community law (see Fofo-Frost v. Hampitzollant Liibeck-Ost (Case
314/85) [1987] ECR 4199), 1 would therefore grant the application for a Reference under
Article 267 TFEU.
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115.  With regards to the questions to be referred | do not prepose to deal with those at
this juncture. Instead | would invite the parties to submit suggestions, either individually
or in the form of agreed questions between them, as to the content and wording of the

questions to be referred, taking into account my findings in this decision.

Conclusion:

116. Thus in summary:

i) ;
whether the impugned provisions violate citizer_g_vs'fﬁ&fights"“t_g_ privgfi:y and
communications, but not with regards to fami c";;?jfiﬁ'ari;;.zilti'i'pfi:\facy or
travel; a ;

ii) I refuse the Defendants” motion for securltfor Ecé'ists; F

iii) I grant the Plaintiff’s motion for a'Refer nce to the ECJ under Article 267
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