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LEGISLATIVE HISTORY
P.L. 95-511

ORI

- FOREIGN INTELLIGENCE SURVEILLANCE

ACT OF 1978 .
P.L. 95-511, see page 92 Stai. 1783 pro:
. Senate Report (Judiciary Committee) No. 95-604 (I and II), pro-
Nov. 15, 22, 1977 [To accompany S. 1566] 1 %lm
i Hay
Senate Report (Intelligence Committee) No. 95-701, ol
Mar. 14, 1978 [To accompany S. 1566] ' Con
House Report [Intelligence Committee) No. 95-1283, i S
June 8, 1978 [To accompany H.R. 7308] . i Z]ei(;
House Conference Report No. 95-1720, Oct. 5, 1978 & A mel
[To accompany S. 1566] heas
Cong. Record Vol. 124 (1978) oft
DATES OF CONSIDERATION AND PASSAGE
Senate April 20, October 9, 1978 ?ﬁ’ea.
House September 7, October 12, 1978 S:
The Senate bill was passed in lieu of the House bill. The Senate - glfl tz
Reports (this page, p. 3970, p. 3973) and the Heuse Con- the
ference Report (p. 4048) are set out. “num - -
reco
SENATE REPORT NO. 95-604—PART 1 Dire
[page 1] gonc
The Committee on the Judiciary, to which was referred the bill Mroor
(8. 1566) to amend title 18, United States Code, to authorize appli- B
cations for a court order approving the use of electronic surveillance with
to obtain foreign intelligence information, having considered the same, ' S'J
reports favorably thereon with amendments and recommends that the resh
bill, as amended, do pass. i:gé‘
eonu
* * * * % * * % * omn:
[page 3]
PUTRPOSE OF AMENDMENTS -
The amendments to S. 1566 ave designed to clarify and make more supy:
explicit the statutory intent, as well.as to provide further safeguards testi-
for individuals subjected to electronic surveillance pursuant to this
new chapter, Certain amendments are also designed to provide a de- .
tailed procedure for challenging such surveillance, and any evidence ‘
derived therefrom, during the course of-a formal proceeding. ¢
Finally, the reported bill adds an amendment to Chapter 119 of ¢
title 18, United States Code (Title IIT of the Omnibus Crime Control :
and Safe Streets Aect of 1968, Public Law 90-851, section 802). This (,
latter amendment is technical and conforming in nature and is de- 1
signed to integrate certain provisions of Chapters 119 and 120. A ¢
more detailed explanation of the individual amendments is contained &
in the section-by-section analysis of this report. t
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or lawful resident alien is the target of an electronic surveillance. the
judge is required to review the Executive Branch certification to deter-
mine if it 1s clearly erroneous. No review of the certification was al-
lowed in S. 3197. Finally. S. 1566 spells out that the Executive cannot : -
engage in electronic surveillance within the United States without a
prior judicial warrant. This is accomplished by repealing the so-called
executive “inherent power” discinimer clause currently found in see-
tion 2511(3) of Title 18. United States Code. S. 1566 provides instead
that its statutory procedures (and those found in chapter 119 of title S
18) “shall be the exclusive means™ for conducting electronic surveil- at
lance, as defined in the legislation. in the United States. The highly con- m
troversial disclaimer has often been cited as evidence of a congressional k.
ratification of the President’s inherent constitutional power to engage tr:
In electronic surveillance in order to obtain foreign intelligence in- ol
formation essential to the national security. Despite the admonition of th
the Supreme Court that the language of the disclaimer was “neutral” ' n
and did not reflect anv such congressional recognition of inherent
power, the section has been a major source of controversy. By repeal-
' [page 7]
ing section 2511(3) and expressly stating that the statutory warrant
procedures spelled out in the law must be followed in conducting elec-
tronic surveillance in the United States, this legislation ends the eight-
vear debate over the meaning and scope of the inherent. poswer
disclaimer clause.
II. STATEMENT OF NEED

The Federal Government has never enacted legislation to regu-
late the use of electronic surveillance within the United States for for-
eign intelligence purposes. Although efforts have been made in recent
yvears by Senator Kennedy, Senator Nelson, Senator Mathias, and
former Senator Philip A. Hart to circumscribe the power of the execu-
tive branch to engage in such surveillance, and the Senate came very
close to enacting such legislation during the 94th Congress, the fact
remains that such efforts have never been successful.? The hearings held
this year on S. 1566 were the sixth set of hearings on warrantless wire-
tapping in as many years.* The Committee believes that S. 1566 is a
measure which can successfully break this impasse and provide effec-
tive, reasonable safeguards to ensure accountability and prevent im-
proper surveillance. S. 1566 goes a long way in striking a fair and just
balance between protection of national security and protection of per-
sonal liberties. It is a recognition by both the Executive Branch and
the Congress that the statutory rule of law must prevail in the area of §
foreign intelligence surveillance. : 4

The need for such statutory safeguards has become apparent in re- g
cent years. This legislation is in large measure a response to the reve-
lations that warrantless electronic surveillance in the name of national
security has been seriously abused. These abuses were initially illumi-
nated in 1978 during the investigation of the Watergate break-in.
Since that time, however, the Senate Select Committee to Study Gov-
ernment Operations with Respect to Intelligence Activities, chaired
by Senator Church (hereafter referred to as the Church Committee),
has concluded that every President since Franklin D. Roosevelt as-
serted the authority to authorize warrantless electronic surveillance
and exercised that authority. While the number of illegal or improper
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national security taps and bugs condiicted during the Nixon adminis-
tration may have exceeded those in previous administrations, the sur-
veillances were regrettably by no means atypical. In summarizing its

2 Qep, e.g., S. 2197, Foreign Intelligence Surveillance Act of 1976, 94th Cong., 2d sess.
(197R) ; 8. T48. National Security Surveillance Act of 1975, 94th Cong., 1st sess. (19735):
S. 2820, Surreillance Practices and Procedures Act of 1973, 93rd Cong.. 1st sess, (1973):
S. 4NR2, Freedom from Surveillance Act of 1974, 98rd Cong., 24 sess. (1974).

3 See, e.g., Hearings before the Subcommittee on Criminal Laws and Procedures of the
Senate Committee on the Judielary, Foreign Intelligence Surveillance Act of 1976, 94th
Cong., 24 sess. (1978) : Senate Select Committee on Intelligence, Foreign Intelligence Sur-
refllance Act of 1976, 94th Cong.. 2d sess. (1976) ; Subcommittee on Surveillance of the
Senate Committee on Forelgn Relations and the Subcommittee on Administrative Practice
and Procedure of the Senate Committee on the Judielary, Warrantless Wiretaping and
Electronie Surnveillance, 94th Cong., 1st sess. (19735) ; Joint Hearings before the Subcom-
mittee on Administrative Practice and Procedure and the Subcommittee on Constitutional
Rights of the Senate Committee on the Judleclary, Warrantliess Wiretapping and Electronic
Surveillance, 93d Cong., 2d sess. (1974) ; Hearings before the Subcommittee on Adminis-
trative Practice and Procedure of the Senate Committee on the Judiciary, Warrantless
Wiretapping, 92d Cong.. 24 sess. (1972). In the joint report of the Snhcommittees on Sur-
veillance and Administrative Practice and Procedure issued in 1973, findings were marle
that “{here are not adequate written standards or criteria within the executive hranch to
govern the warrantless electronic surveillance of either Amerieans or foreigners. There is a
gap in the statutes, the case, and in administrative regulation on the use of warrantless
wiretaps or bugs by executive branch agencies for alleged ‘national security’ purposes.”

[page 8]
conclusion that surveillance was “often conducted by illegal or im-
proper means,” the Church committee wrote :

Since the 1930’s, intelligence agencies have frequently wire-
tapped and bugged American citizens without the benefit of
judicial warrant. . . . [Plast subjects of these surveillances
have included a United States Congressman, Congressional
staff member, journalists and newsmen, and numerous indi-
viduals and groups who engaged in no criminal activity and
who posed no genuine threat to the national security, such as
two White House domestic affairs advisers and an anti-Viet-
nam War protest group. (vol. 2, p. 12)

* *® * * *®

The application of vague and elastic standards for wire-
tapping and bugging has resulted in electronic surveil-
lances which, by any objective measure, were improper and
seriously infringed the Fourth Amendment Rights of both
the targets and those with whom the targets communicated.
The inherently intrusive nature of electronic surveillance.
moreover, has enabled the Government to generate vast
amounts of information—unrelated to any legitimate gov-
ernment interest—about the personal and political lives of
American citizens. The collection of this type of information
has, in turn, raised the danger of its use for partisan politi-
cal and other improper ends by senior administration offi-
cials. (vol. 3, p. 32.)

Also formidable—although incalculable—is the “chilling effect”
which warrantless electronic surveillance may have on the constitu-
tional rights of those who were not targets of the surveillance, but who
perceived themselves, whether reasonably or unreasonably, as poten-
tial targets. Our Bill of Rights is concerned not only with ‘direct
infringements on constitutional rights, but also with government
activities which effectively inhibit the exercise of these rights. The
exercise of political freedom depends in large measure on citizens’
understanding that they will be able to be publicly active and dissent
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from official policy, within lawful limits, without having to sacrifice

the expectation of privacy that they rightfully hold. Arbitrary or tc
uncontrolled use of warrantless electronic surveillance can violate that 1S4
understanding and impair that public confidence so necessary to an 8
uninhibited political life. d:
S. 1566 is designed, therefore, to curb the practice by which the te
Executive Branch may conduct warrantless electronic surveillance i
on its own unilateral determination that national security justifies it. b
At the same time, however, this legislation does not prohibit the legiti- ar
mate use of electronic surveillance to obtain foreign intelligence ol
information. Asthe Church committee pointed out: ' fc
Electronic surveillance techniques have understandably b
enabled these agencies to obtain valuable information relevant f
to their legitimate intellicence missions. Use of these tech- e
niques has provided the Government with vital intelligence. .
which would be difficult to acquire through other means. about w
the activities and intentions of foreionm powers and has f -
[page 9]
provided important leads in counterespionage cases. (vol. 2, T
. 274) : te
Safeguarding national security against the intelligence activities of 8Y
foreign agents remains a vitally important Government purpose. Few su
would dispute the fact that we live in a dangerous world in which an
hostile intelligence activities in this country are still carried on to our wil
detriment. gu
Striking a sound balance between the need for such surveillance and an
the protection of civil liberties lies at the heart of S. 1566. As Senator for
Kennedy stated in introducing S. 1566
The complexity of the problem must not be underestimated. Ce
Electronic surveillance can be a useful tool for the Govern- it
ment’s gathering of certain kinds of information; yet, if m
abused, 1t can also constitute a particularly indiscriminate to
and penetrating invasion of the privacy of our citizens. My tio
objective over the past six years has been to reach some kind we
of fair balance that will protect the sccurity of the United nt
States without infringing on our citizens’ human liberties and as
rights. onl
The committee believes that the Executive Branch of Government g a
should have, under proper circumstances and with appropriate safe- " €
guards, authority to acquire important foreign intelligence informa- ag*
tion by means of electronic surveillance. The committee also believes Ge:
that the past record and the state of the law in the area make it desir- €
able that the Executive Branch not be the sole or final arbiter of when une
such proper circumstances exist. S. 1566 is designed to permit the Gov- r&‘?
ernment to gather necessary foreign intelligence information by means at !
of electronic surveillance but under limitations and according to & 1} .
procedural guidelines which will better safeguard the rights of sub
individuals. im].
III. BACKGROUND 1
the:
The bipartisan congressional support for S. 1566 and the construc- T
tive cooperation of the Executive Branch toward the legislation signi- ;’}tt(
orr:

fies a constructive change in the ongoing debate over electronic sur-
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[ T TP S PR IO

One situation in which such a motion might be presented would be th
that in which the court orders disclosed to the party the court order th
and accompanying application under subsection (e) prior to ruling ; :
on the legality of the surveillance. Such motion would also be appro- o
priate. however, even after the court’s finding of legality if. in subse- ay
quent trial testimonv. a Government witness provides evidence that b
the electronic surveillance mav have been authorized or conducted in : ’ lb_
violation of the court order. The most common circumstance in which n::’
such a motion might be appropriate would be a situation in which a ; p
defendant queries the government under 18 1.S.C. 3504 and discovers o 1" 01
that he has been intercepted by electronic surveillance even before : ci‘-
the wovernment has decided whether evidence derived from that sur. ! ve-
veillance will be used in the presentation of its case. In this instance. ; by
under the appropriate factual circumstances. the defendant might ! voi
move to suppress such evidence under this subsection even without hat- . K
ing seen any of the underlving documentation. ve

%313 T.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1063). -
%18 T7.8.C. 3500 et seq.
S T'nited States v. Andolschek, 142 F. 24 503 (2nd Cir. 1044),
® See also. Alderman v. United States, 394 C.S. 165 (19G7). ;
[page 57] ‘ : de
A motion under this subsection shall be made before the trial, hear- ‘ ' : : ICI:_“
ing,or proceeding unless there was no opportunity to make such motion ' ’ cec
or the movant was not aware of the grounds for the motion. the only na
change in subsection (d) from S. 3197 is to remove as a separate, inde- T,
pendent basis for suppression the fact that the order was msufficient th
on its face. This is not a substantive change, however, since communi- ar
cations acquired pursuant to an order insuficient on its face would be ; af
unlewiully acquired and therefore subject to suppression under para- cle
graph (1). - : se:
‘Subsection -(e) states in detail the procedure the court shall follow )
when it receives a notification under subsection (c) or a suppression is
motion is filed under subsection (d). This procedure applies, for ex- an
ample, whenever an individual makes a motion pursuant to subsection not
(d) or 18 U.8.C. 8504, or any other statute or rule of the United States Qo'
to discover, obtain or suppress evidence or information obtained or the
derived from electronic surveillance conducted pursuant to this chap- ine
ter (for example, Rule 12 of the Federal Rules of Criminal Procedure). £
Although a number of different procedures might be used to attack the
legality of the surveillance, it is this procedure “notwithstanding anv
other law” that must be used tc resolve the question. The Committee
wishes to make very clear that the proceclures set out in subsection (e)
apply whatever the underlying rule or statute referred to in the mo-
tion. This is necessary to prevent the carefully drawn procedures in
subsection (e) from being bypassed by the inventive litigant using a
new statute, rule or judicial construction.
The special procedures in subsection (e) cannot be invoked until
they are triggered by a Government afidavit that disclosure or an
adversary hearing would harm the national security of the United
States. Tf no such assertion is made. the Comumittee envisions that
mandatory disclosure of the application and order, and discretionary lea:
disclosure of other surveillance materials, would be made to the do- =
fendant, as is required under Title IIL.5 When the procedure is so

triggered, however, the Government must make available to the court
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a copy of the court order and accompanying application upon which
the surveillance was based.

The court must then conduct an ex parte, in camera inspection of
these materials as well as any other documents which the Government
mav be ordered to provide, to determine whether the surveillance was
authorized and conducted in a manner which: did not violate any con-
stitutional or statutory right of the person against whom the evidence
is sought to be introduced. The subsection further provides that in
making such a determination, the court may order disclosed to the
person against whom the evidence isto be introduced the court order or
accompanying application, or portions thereof, or other materials re-
lating to the surveillance. only if it finds that such disclosure is neces-
sary-to make an accurate determination of the legalitv of the sur-
veillance. Thus, this subsection deals with the procedure to be followed
by the trial court in determining the legality (or illegality) of the sur-
veillance. :

-The question of how to determine the legality of an electronic sur-
veilance conducted for foreign intelligence purposes has never been

18 U.S.C. 2518 (9) and (10).
[page 58]
decided by the Supreme Court. As Justice Stewart noted in his con-
curring opinion in Géordano v. United States, “Moreover, we did not
in Alderman, Butenko or Jvanov, and we do not today, specify the pro-
cedure that the District Courts are to follow in making this prelimi-
nary determination [of legality.]” 394 U.S. 310, 314 (1968) ; see also,
Taglianetti v. United States, 39+ U.S. 316 (1968)8 The committee views
the procedures set forth in this subsection as striking a reasonable bal-
ance between af entirely 4n camera proceeding which might adversely
affect the defendant’s ability to defend himself, and mandatory dis-

~ -

closure, which might occasionally result in the wholesale revelation of

sensitive foreign intelligence information.

The decision whether it is necessary to order disclosure to a person
is for the court to make after reviewing the underlying documentation
and determining its volume, scope and complexity. The committee has

noted the reasened discussion of these matters in the opinion of the -

Court in United States v. Butenko, supra. There, the court, faced with
the difficult problem of determining what standard to fol}ow in balanc-
ing national security interests with the right to a fair trial stated:

The distinguished district court judge reviewed én camera
the records of the wiretaps at issue here before holding the
surveillances to be legal . . . Since the question confronting
the district court as to the second set of interceptions was the
legality of the taps, not the existence of tainted evidence, it
was within his discretion to grant or to deny Ivanov’s request
for disclosure and a hearing. The exercise of this discretion
is to be guided by an evaluation of the complexity of the
factors to be considered by the court and by the likelihood
that adversary presentation would substantially promote a
more accurate decision. (494 F.2d at 607) -

Thus, in some cases, the court will likely be able to determine the
legality of the surveillance without any disclosure to the defendant.
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In other cases, however, the question may be more complex because - o
of, for example, indications of possible misrepresentation of fact, ¢ P
vague identification of the persons to be surveilled or surveillance

records which includes a significant amount of nonforeign intelligence -
information, calling into question compliance with the minimization

Te
standards contained in the order. In such cases. the committee con- » T
templates that the court will likely decide to order disclosure to the . : s
defendant, in whole or in part since such disclosure “is necessary to he
make an aceurate determination of the legality of the surveillance,” 0 1
Cases may arise. of course, where the court helieves that disclosure ) Py
Is necessary to make an accurate determination of lepality. hnt the or
Government argues that to do S0, even given the conrt’s broas dis- of
cretionary power to excise certain sensitive pertions. would damage b
the national securitv. In such situations the Government must choose— , m:
either disclose the material or forego the use of the surveillance-hased 4 gu
evidence. Indeed, if the Governmaont objeets to the disclosure, thus ' orr
preventing a proper adjudication of legality, the prosecution would o i
————————— a
0 Cf. Alderman v. United States, 394 T.S. 163, 182 n. 14 (196S) ; Taglianetti +. United ni
States, supra at 317. . : ﬁ'
8. 89 S.Ct. 1099, 22 L.Ed.2d 302.
[page 59] A
probably have to be dismissed, and, where the court determines that n
the surveillance was unlawfully authorized or conducted, the court &
would, “in accordance with the requirements of law,” suppress that C
evidence which was unlawfully obtained.st 8.
Where the court determines that the surveillance ‘was lawfully .
authorized and conducted, it would, of course, deny any motion to tl_
suppress. In addition, the Committee emphasizes that, once a judicial I
determination is made that the surveillance was lawful, a motion for n
discovery of evidence must be denied unless disclosure or discovery is a
required by the requirements of due process. : : o
Subsection (£) provides for notice to be served on United States ' 8
citizens and permanent resident aliens who were targets of an emer-
gency surveillance and, in the judge’s discretion, on other citizens and C
resident aliens who are incidentally overheard, where a judge denies oc
an application for an order approving an emergency electronic sur- -
veillance. Such notice shall be limited to the fact that an application m
was made, the period of the emergency surveillance, and the fact that m
during the ‘period information was or was not obtained. This notice ot
may be postponed for a period of up to ninety days upon a showing of th
good cause to the judge. Thereafter the judge may forego the require- :
' ment of notice upon a second showing of good cause. di
The fact which triggers the notice requirement—the failure to obtain of
approval of an emergency surveillance—need not be based on a deter- or
mination by the court that the target isnot an agent of a foreign power er
engaged in clandestine intelligence activities, sabotage, or terrorist Q
activities or a person’ aiding such agent. Failure to seoure a warrant ;n
could be based on a number of other factors, such as an improper %o
certification. A requirement of notice in all cases would have the v
potential of compromising the fact that the Government had focused g
an investigation on the target. Even where the target is not, in fact, i
-an agent of a foreign power, giving notice to the person may result in ba
compromising an on-going Toreign intelligence investigation because Co
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