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JOINT EXPLANATORY STATEMENT OF THE COMMIT-
TEE OF CONFERENCE

The managers on the pait of the House and the Senate at the con-
rerence on the disagrecing votes of the two Houses on the amendments
of the House to the bill (S. 1566) to amend title 18, United States
Code, to authorize applications for a court order approving the use
of electronic surveillance to obtain foreign intelligence information,
submit the explanation of the efiect of the action agreed upon by the
nanagers aud recommended in the accompanying conference report,

1€ managers recommend that the Senate agree to the amendments
of the House, with an amendment. That amendment will he referred
Lo here as the “conference substitute.” Except for certain clarifying,
clerical, conforming, and other technical changes, there follows an
issue by issue summary of the Senate bill, the House amendments, and
the conference substitute.

TITLE

The Senate bill amended Title 18 (Crimes and Criminal Procedures)
of the United States Code, to authorize applications for a court order
approving the use of electronic surveillance to obtain foreign intelli-
gence information.

The House amendments provided for an uncodified title, to authorize
electronic surveillance to ohtain foreign intelligence information.

The conference substitute adopts the House provision. The con-
Terees agree that this change is not intended to affect in any way the
jurisdiction of Congressional Committess with respect to electronic
surveillance for foreign intelligence purpsses. Rather, the purpose of
the change is solely to allow the placement of Title T of the Foreign
Intelligence Surveillance Act in that portion of the United States

Code (Title 50) which most directly relates to itg subject matter,
DEFINITION OF “¥OREIeN Powwnn”
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The Senate bill defined “fore;

ign power”, with respect to terrorist
groups, to mean a foreign-based terrorist group.

tlance ? Most. Americans would probably agree
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TASOF FLA T TR
IN LEQAL PROOCHE

WOTICE OF T8E Of

The Senate bill provided Tor notification to the court when in-

formation derived from electronic suvveillance ia fo bo uvead
proceedings.

The House amendments contained a comnp:

a provision, not contained in the Senate

el

the Attorney General.

The conference substitute adepts the House provisions, The con-
ferees agree that notice should be given to the aggrieved person as soon
as possible, so as to allow for the disposition of any motions concern-
ing evidence derived from electronic surveillance, The eonferess slso
agree that the Attorney General should at all times be able fo assess
whether and to what extent the use of information made available by
the Government to a State or local authority will be used.

SUPPRESBSION MOTIONS

The Senate bill provided for motions to suppress the contents of any
communication acquired by electronic surveillance, or evidence derived
therefrom.

The House amendments provided for motions to suppress the evi-
dence obtained or derived from electronic surveiliance.

The conference substitute adopts the TTouse provision. The conferees
agree that the broader term “evidence” should be used because it in-
cludes both the contents of communications and other information ob-
tained or derived from electronic surveillance.

IN CAMERA PROCEDURE FOR DETERMINING LEGALITY

The Senate bill provided a single procedure for determining the
legality of electronic surveillance in a subsequent in camera and ex
parte proceeding, if the Government by affidavit asserts that disclosure
or an adversary hearing would harm the national security of the
United States. The Senate bill alse provided that, in making this deter-
mination, the court should disclose to the aggrieved person materials
relating to the surveillance only where such disclosure is necessary to
make an accurate determination of the legality of the surveillance,

The House amendments provided two separate procedures for deter-
mining the legality of electronic surveillance, if the Attorney General
files an affidavit under cath that disclosure would harm the national
security of the United States or compromise foreign intelligence
sources and methods. In criminal cases, there wonld be an in camers
proceeding ; and the court might disclose to the aggrieved person, under
appropriate security procedures and protective orders, materials
ing to the surveillance if there were a reasonable question as

{o the
legality of the suveillance and if disciosure would likely promote a

]
more accurate defermination of such legality, or it disclosure would
not harm the national security, In civil suits, there would be an in
camera and ex parte proceeding before a court of appeals; and tl
court would disclose, under appropriate security procedures and pro-

tective orders, to the aggrisved person or his attorney materials relat-
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ing to the surveiliance only if necessary te afford due process to the
aggrieved person. The House amendments also provided that orders
regarding legality or disclosure would be final and binding.

The conference substitute essentially adopts the Senate provisions,
with technical changes and the following modifications. The in camera
and ex parte proceeding is invoked if the Attorney General files an
affidavit under oath. All orders regarding legality and disclosure shall
be final and binding only where the rulings are against the
Government,

The conference substitute adds the words “requiring review or” to
the provision making orders final and binding. This change clarifies
the intent of the House provision in conformity with section 102(a).
The conferees intend that a determination by a district court that re-
view of a certification by the Attorney General under section 102(a)
15 necessary to determine the legality of the surveillance shall be con-
sidered a final and binding order and thus appealable by the Govern-
ment before the court reviews the certification. The court may order
that the certification be unsealed for review if such veview is neces-
sary to determine the legality of the surveillance.

‘The conferees agree that an in camers and ex parte proceeding is
appropriate for determining the lawfulness of electronic surveillance
in both criminal and civil cases. The conferces ulso agree that the
standard for disclosure in the Senate bill adequately protects the rights
of the aggrieved person, and that the provision for security measures
and protective orders ensures adequate protection of national security
interests. :

UNITENTIONAL RADIO A CQUISITION

The Senate bill prohibited any uvse of the contents of unintentionally
acquired domestic radio communications, if there is a reasonable ex-
pectation of privacy and a warrant would be required for law enforce-
ment purposes, except where the contents indicate a threat of death
or serious bodily harm to anv person.

The House amendments contained a comparable provision, with an
exception if the contents may indicate a threat of death or serious
bodily harm to any person.

The conference substitute adopts the Senate provision which omits
the word “may.” The conferees agree that an exception for any in-
dication of such a threat is sufficient.

CONGRESSIONAL OVERSIQHT

bill and the House amendments both require the At-
3 a semiannual basis, to fully inform the ntelligence
each House conee 11 efectronic surveillance nnder
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the act, with recommendat sther tf should be a;
; .

epealed. The House amen ained no similar provision.
Section 108(b) of the House amendients required the respective
intelligence committees when, through review of the information pre-
vided by the Attorney General, they determined that a surveillance of i
a Ulb. person produced no foreign intelligence information and the
national security would not be barmed, to notify the target of sueh
survelllance.

The conference substitute adopts a modified version of the Henate
Provision, requiring an annual veview for only five years, and deletes :
the House provision.

Pursuant to the resolutions establishing each, both the Senate He- :
lect Conmmittee on Intelligence and the House Permanent Select Com- 5
mittee on Intelligence, currently possess the authovity granted in the
deleted House provision. However, it inay be appropriate to further
delineate the authovity in separate legislation. The conferees expect
that the annual reviews to be conducted by the respective intelligence
committees will fully examine this issue. 4
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CRIMINAL PENALTIES

The Senate bill provided, by conforming amendment to title 18,
United States Clode, for criminal penalties for any person whe, under
color of Iaw, willfully engages in clectronic surveillance except as pro-
vided in this bill; for any person wheo willfully discloses, or endeavors
to disclose, to any other person information obfained under color of law
by electronic surveillance, knowing or having reason to know that the
information was obtained through unlawful clectronic surveillance;
and for any person who willfully uses, or endeavors to use, informa-
tion obtained through unlawful electronic surveillance.

The House amendments provided for separate criminal penalties in
this act, rather than by conforming amendment to title 18, for any
person who intentionally engages in electroniec surveillance under color
of law except as authorized by statute. A defense was provided for a
defendant who was a law enforcement or mvestigative officer engaged
in the course of his official duties and the electronic surveillance was
authorized by and conducted pursuant to a search warrant or court
order of a court of competent jurisdiction.

The conference substitute adopts the House provision wodified to
add the Senate criminal penalty for any person who discloses or uses
information obtained under color of law by electronic surveillance,
knowing or having reason to know that the information was obtained
through electronic surveillance not authorized by statute. The con-
ferees agree that the eriminal penalties for mtelligence agents under
this Act should be essentially the same s for law enforcement officors
under title 18,

CIVIL, LIARILITY

The Senate bill provided, by conforming amendment to title 18,
United States Code, that any person other than a foreign power or an
agent of a foreign power (as defined with respect to officers or em-
ployees of foreign powers and certain other nonvesident aliens) who
lias been subject to electronie surveillance, or about whom information
has been disclosed or used, in violation of the criminal penalty pro-

40672
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visions, should have a civil cause of action against any perscn who so
acted.

The House amendments provided for separate civil liability under
this act, rather than by conforming amendment to title 18. Any person
other than a foreign power or an agent of a foreign power (as defined
with respect to officers, members, or employees of a foreign power)
who has been subjected to an electronic surveillance or whose com-
munication has been disseminated or used in violation of the eriminal
penalty provisions was granted a cause of action against any person
who committed such violation.

The conference substitute adopts the Heuse provision, modified to
grant a cause of action to any aggrieved person about whom informa-
tion has been disclosed or used in violation of the criminal penalty
provisions, The conferees agree that the civil liability of intelligence
agents under this act should coincide with the criminal liability. The
conferees also agree that the House provisions regarding suits by
certain nonresident aliens would have the same practical effect as the
Senate provision.

AUTHORIZATION DURING TIME OF WAR

The House amendments contained a provision which would allow
the President to suthorize electronic surveillance for periods up to a
year during time of war declared by Congress. The Senate bil} had no
comparable provision.

The conference substitute retains the House language but adds the
further requirement that the Attorney General inform the intelligence
committees of the facts and circumstances giving rise to the need for
such authority, the scope of such authority, and the standards to be
employed in exercising such authority.

The conference substitute adopts a compromise provision authoriz-
ing the President, through the Attorney General, to authorize elec-
tronic surveillance without a court order under this title to acquire
foreign intelligence information for a period not to exceed 15 calendar
days following 2 declaration of war by the Congress.

The conferees intend that this peried will allow time for considera-
tion of any amendment to this act that may be appropriate during a
wartime emergency. The conferees also intend that all other Drovisions
of this act not pertaining to the court order requirement shall remain
in effect during this period. The conferees expect that such amendment
would be reported with recommendations within 7 days and that each
House would vote on the amendment within 7 days thereafter.
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