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IN THE SENATE OF THE UNITED STATES

May 18 (legislative day, May 16), 1977
Mr, Kexweoy (for himself, Mr. Baya, Mr. Easrrano, Mr. Inouys, Mr. Mo-
CreLraN, Mr. Marnias, Mr. Neuson, Mr. Truraonn, Mr. HuopLesToN, and
Mr. Garx) introduced the following bill; which was read twice and
referred by unanimous consent to the Committee on the Judiciary, and, if
and when reported, then to the Select Commiittee on Intelligence
Novemeer 15 (legislative day, Novesmser 1), 1977

Reported by Mr. Kexxepy, with amendments
{Omit the part struck through and insert the part printed in italic]
Novesser 15 (legislative day, Noveaser 1), 1977
Referred, by unanimous consent, to the Select Committee on Intelligence

Marcn 14 (legislative day, Frsruary 6), 1978
Reported by Mr. Baym, with amendments

[Omit the part in boldface brackets and insert the part in boldface italic}

To amend title 18, United States Code, to authorize applica-

tions for a court order approving the use of electronic sur-

veillance to obtain foreign intelligence information.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in-Congress assembled,
That this Act may be cited as the “Foreigr Intelligence
Surveillance Act of 19777 [19787].

grc. 2. Title 18, United States Code, is amended hy
adding a new chapter after chapter 119 as follovs:
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manner by Federal officers or employees without the
consent of such person, except with the approval of the
Attorney General where the information indicates a
threat of death or serious bodily harm to any person.
A denial of the application made under this subsection
may he reviewed as provided in section 2523.
“8 2526, Use of information
“(a) Information concerning United States persons
acquired from an electronic surveillance conducted pursuant
to this chapter may be used and disclosed by Federal officers
and employees without the consent of the United States per-
son only for purposes specified in section 2521 (b) (8) (A)
through () cnd in accordance with the minimization pro-
cedures required by this chapter, or for the enforcement of
the eriminal law if its use outweighs the possible harm to
the national security. No otherwise privileged communica-
tion obtained in accordance with, or in violation of, the
provisions of this chapter shall lose its privileged character.
No nformation acquived from an clectronic surveillance
conducted pursuant to this chapier may be used or disclosed
hy Federal officers or employees except for lawful purposes.
“{b) The minimization procedures required under this
chapter shall not preclude the retention and disclosure, for

law enforcement purposes, of any information which consti-

tutes evidence of 4 crime if such disclosure is accompanied




by a statement that such evidence, or any information de-

rived therefrom, may only be used in a criminal proceeding

with the advance authorization of the Attorney General.

“(c) Whenever the Government of rhe United States,
of a State, or of a political subdivision thereof intends to
enter into evidence or otherwise use or disclose in any trial,
hearing, or other proceeding in or before any court, depart-
ment, officer, agency, or other authority of the United
States, a State, or a political subdivision thereof, any infor-
mation obtained or derived from an electronic surveillance,
the Government shall prior to the trial, hearing, or other
proceeding or at a reasonable time prior to an-effort to so
disclose or so use the information or submit it in evidence
notify the court in which the information is to e disclosed or
used or, if the information is to e disclosed or used in or
before another authority, shall notify a court in the district
wherein the information is to he so disclosed or so used that
the Government intends to so disclose or so use such infor-
mation. Whenever any eourt is so netified; or svhenever s
motion is made parsuant to seetion 3504 of this title; or any
other statute or rule of the United States to suppresy evidenee
laseful electronie surveillanee; the eeurt; or where the me-
tion i mede before another authority; a eourt in the same
distries as the euthority; shell netwithstending eny other




hearing would herm the notionsl seewrity or the foreign
affeirs of the United Stetes; review in eamers and ex parte
the applieation; erder; and so mueh of the transeript of the
surveillance as may be neeessary to determine whether the
sarveillanee was authorized and condueted in & manner theb
vided; Thet in meldng this determination; the eourt shall dis-
order; or tramseript only where sueh diselosure is neeessary
for an neeurate determination of the legality of the surveil-
lanee: I the eourt determines that the electronie surveillanee
of the persen aggrieved Was not lovwfully aunthorized or eon-
dueted; the eourt shell in necordance with the reguirements
of law suppress thebt infemmatien which was ebtained or
evidenece derived unlaveiully frem the eleetronie sarveillanece
of the persen agerieveds

“(d) Any person who has been a subject of electronic

surveillance and against whom evidence deried from such
electronic survelllance 1s to be, or has been, introduced or
otherwise used or disclosed in any trial, hearing, or proceeding
in or before any court, department officer, agency, regulatory

body, or other authority of the United States, a State, or a




political subdivision thereof, may move to suppress the con-
tents of any communication acquired by electronic surveil-
lance, or evidence derived therefrom, on the grounds that—

“(1) the communication was unlawfully acquired;

ol

“(%) the surveillance was not made in conformity

with the order of authorization or approval,
Such motion shall be made before the trial, hearing, or pro-

ceeding unless there was no opportunity to make such motion
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or the person was not aware of the grounds of the motion.

“(e) Whenever any court is notified in accordance with
subsection (c), or whenever a motion is:made by an aggricved
- person pursuant to subsection (d), to suppress evidence on
the grounds that it was obtained or derived from an unlawful
electronic surveillance, or whenever any motion or request s
“made by an aggrieved person pursuant o section 3504 of this
title or any other statute or rule of the United States, to dis-
cover, obtain, or suppress evidence or information obtained or
derived from electronic surveillance, the Federal court, or
where the motion is made before another authority, a Federal
court in the same district us the authority, shall, nobwithstand-
ing any other law, if the Govrnment by affidavit asserts that
disclosure or an adversary hearing would harm the national
security of the United States, review in camera and ex parte

the application, order, and other materials relating to the sur-
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veullance as may be necessary to deterinine whether the survesl-

lance was authorized and conducted in-a manner that did not

violate any right afforded by the Constitution and statutes of
the United States to the aggrieved person. In making this
determination, the court shali disclose to the aggrieved piérson
portions of the application, order, or other materials relating

to the survillance only where such disclosure is necessary to

“make an accurate determination of the legality of the surveil-

lance. T f the court determines that the electronic surveillance
of the cigg'ri'eved person was not lawfully authorized or
conducted, the court shall in accordance with the requirements
of law suppress the information obtained or evidence derived
from the unlawful electronic surveillance. If the court deter-

mines that the surveillance was lawfully authorized and con-

ducted,. the court shall deny any motion for disclosure or

discovery unless required by due pracess.

“Ad} (f) If an emergency employment of the electronic
surveillance is authorized under section 2525 (d) and a sub-
sequent order approving the surveillance is not obtained, the
judge shall cause to be served on any United States person
named in the application and on such other United States
persons subject to electronic surveillance as the judge may
determine in his discretion it is in the interest of justice to
serve, notice of—

“(1) the fact of the application;
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thereof and adding. the following: “or eugage in electronic
surveillanece, as defined in chapter 120: Provided, however,
That before the information, facilities, or technical assistance
may be provided, the investigative or law enforcement officer
shall furnish te the officer, employee, or agent of the carrier
either—

“(1) an order signed by the authorizing judge certi-
fying that a court order directing such assistance has
been issued ; or

“(2) in the case of an emergency interception or
electronic surveillance as provided for in section 2518

(7) of this chapter or section 2525 (d) of chapter 120,
a certification under oath by the investigative or law
enforcement officer that the applicable statutory require-

- ments have been.met,

and setting forth the period of time for which the electronic

surveillance is authorized and describing the facilities from

which the communication is to be acquired. Any violation -of

_this subsection by a communication common carrier or an

officer, employee, or agency thereof, shall render the carrier
liable for the civil damages provided for in section 2520. No

communication common carrier or officer, employee, or

agent thereof shall disclose the existence of any interception

under this chapter or electronic surveillance, as defined in




o
chapter 120, with respect to whick the common carrier
has been furnished either an order or certification under
this subparagraph, except as may otherwise be lawfully

ordered.,”’.

{e) (1) Bection 2511(2) (b) is amended by inserting

the words “‘or otherwise engage in electronic surveillance, as
defined in chapter 120,” after the word “radio”.

(2) Section 2511(2) (¢) is amended by inserting the
words “‘or engage in electronic surveillance, as defined in
chapter 120,” after the words “oral communication” and by
inserting the words “or such surveillance” after the last word
in the paragraph and before the period.

(3) Section 2511 (2) is amended by adding at the end
of the section the following provisions:

“(e) Notwithstanding any other provision of this title
or sections 605 or 606 of the Communications Act of 1934,
it shall not be unlawful for an officer, employee, or agent of
the United States in the normal course of his official duty
under procedures approved by the Atiorney General to
conduct electronic surveillance as defined in section 2521
(b) (6) of chapter 120 without a court order for the sole
purpose of :

“(i) testing the capability of electronic equipment,
provided that no particular United States person shall

be intentionally targeted for testing purposes without




