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HIMMELSTEIN DECL. AND RJN RE OSC 
MDL DOCKET NO. 06-1791 (VRW) 

  

Elizabeth J. Cabraser (State Bar No. 083151) 
Barry R. Himmelstein (State Bar No. 157736) 
Michael W. Sobol (State Bar No. 194857) 
Eric B. Fastiff (State Bar No. 182260) 
Allison S. Elgart (State Bar No. 241901) 
LIEFF, CABRASER, HEIMANN & BERNSTEIN, LLP 
275 Battery Street, 30th Floor 
San Francisco, CA  94111-3339 
Telephone:  (415) 956-1000 
Facsimile:  (415) 956-1008 

Interim Class Counsel for MCI Class 
 

 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

(San Francisco Division) 

IN RE NATIONAL SECURITY 
AGENCY TELECOMMUNICATIONS 
RECORDS LITIGATION 
___________________________________ 
 
THIS DOCUMENT RELATES TO:    
 
All Class Actions Against MCI, Verizon, 
Sprint, BellSouth, Cingular, and 
Transworld Defendants 
 
Campbell v. AT&T Communications of 
California (No. 06-3596); Riordan v. 
Verizon Communications, Inc. (No. 06-
3574) 
 

MDL Docket No. 06-1791 (VRW) 
 
DECLARATION OF BARRY HIMMELSTEIN 
AND REQUEST FOR JUDICIAL NOTICE IN 
SUPPORT OF CLASS PLAINTIFFS’ 
CONSOLIDATED RESPONSE TO ORDER TO 
SHOW CAUSE WHY RULINGS ON HEPTING 
MOTIONS TO DISMISS SHOULD NOT 
APPLY 

    
    Date:    February 9, 2007 
    Time:   2:00 p.m. 
    Courtroom:   6, 17th Floor 
    Judge:  Hon. Vaughn R. Walker 
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    DECLARATION OF BARRY HIMMELSTEIN 

I, BARRY HIMMELSTEIN, declare and state: 

1. I am a member in good standing of the State Bar of California, and 

admitted to practice in this district.  I am a partner in the law firm of Lieff, Cabraser, Heimann & 

Bernstein, LLP, which has been appointed as Interim Class Counsel for the MCI Class in this 

multidistrict litigation proceeding.  I have personal knowledge of the matters set forth herein, and 

could and would testify competently thereto if called upon to do so. 

2. Attached hereto are true and correct copies of the following documents: 

Exhibit A James Risen & Eric Lichtblau, Bush Lets U.S. Spy on Callers Without Courts, The 

New York Times, December 16, 2005. 

Exhibit B Transcript of President’s Radio Address (December 17, 2005), available at 

http://www.whitehouse.gov/news/releases/2005/12/print/20051217.html. 

Exhibit C Transcript of Press Briefing by Attorney General Alberto Gonzales and General 

Michael Hayden, Principal Deputy Director for National Intelligence (December 

19, 2005), available at 

http://www.whitehouse.gov/news/releases/2005/12/print/20051219-1.html. 

Exhibit D Eric Lichtblau & James Risen, Spy Agency Mined Vast Data Trove, Officials 

Report, The New York Times, December 24, 2005. 

Exhibit E Shane Harris & Tim Naftali, Tinker, Tailor, Miner, Spy (January 3, 2006), 

Slate.com, available at 

http://www.slate.com/toolbar.aspx?action=print&id=2133564. 

Exhibit F Lowell Bergman, Eric Lichtblau, Scott Shane, & Don Van Natta Jr., Spy Agency 

Data After Sept. 11 Led F.B.I. To Dead Ends, The New York Times, January 17, 

2006.   

Exhibit G Shane Harris, NSA Spy Program Hinges On State-of-the-Art Technology, National 

Journal, January 20, 2006, available at 

http://www.govexec.com/story_page.cfm?articleid=33212&printerfriendlyVers=1&. 
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Exhibit H Jeff Bliss, Conyers Asks Companies Whether They Aided Wiretaps, Bloomberg 

News, January 20, 2006.   

Exhibit I Barton Gellman, Dafna Linzer, & Carol D. Leonnig, Surveillance Net Yields Few 

Suspects, Washington Post, February 5, 2006.   

Exhibit J Leslie Cauley & John Diamond, Telecoms Let NSA Spy On Calls, USA Today, 

February 6, 2006. 

Exhibit K Lesley Cauley, NSA Has Massive Database of Americans’ Phone Calls, USA 

Today, May 11, 2006. 

Exhibit L Transcript of Senator Bond’s Statements, NSA Wire Tapping Program Revealed, 

PBS Online Newshour Debate, May 11, 2006.   

Exhibit M News Release, Verizon Issues Statement on NSA and Privacy Protection (May 12, 

2006), available at http://newscenter.verizon.com/press-

releases/verizon/2006/page.jsp?itemID=29670741.   

Exhibit N News Release, Full Statement From Attorney Of Former Qwest CEO Nacchio (May 

12, 2006), The Wall Street Journal Online (http://online.wsj.com). 

Exhibit O John Markoff, Questions Raised For Phone Giants In Spy Data Furor, The New 

York Times, May 13, 2006. 

Exhibit P Transcript of Senate Majority Leader William Frist’s Statements, CNN Late Edition 

with Wolf Blitzer, May 14, 2006. 

Exhibit Q News Release, BellSouth Statement On Governmental Data Collection (May 15, 

2006), available at 

http://bellsouth.mediaroom.com/index.php?s=press_release&item=2860. 

Exhibit R News Release, Verizon Issues Statement on NSA Media Coverage (May 16, 2006), 

available at 

http://newscenter.verizon.com/proactive/newsroom/release.vtml?id=93450. 

Exhibit S Jim Drinkard, Verizon Says It Isn’t Giving Call Records To NSA, USA Today, May 

16, 2006.   
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Exhibit T Transcript of Senator Roberts’ Statements, Senate Intelligence Chair Readies for 

Hayden Hearings, NPR All Things Considered, May 17, 2006. 

Exhibit U Seymour M. Hersh, Listening In, The New Yorker, May 29, 2006. 

Exhibit V Susan Page, Lawmakers: NSA Database Incomplete; Some Who Were Briefed About 

The Database Identify Who Participated And Who Didn’t, USA Today, June 30, 

2006.   

Exhibit W CBS/AP, Congress To Be Briefed On NSA (May 16, 2006), available at 

http://www.cbsnews.com/stories/2006/05/17/national/printable1624039.shtml. 

Exhibit X Transcript of Press Briefing by Tony Snow (May 16, 2006), available at 

http://www.whitehouse.gov/news/releases/2006/05/print/2006/20060516-4.html. 

Exhibit Y John D. Negroponte, Letter from John D. Negroponte to Speaker of the House of 

Representatives J. Dennis Hastert Regarding Names of Members of Congress Who 

Attended Briefings on the Terrorist Surveillance Program, May 17, 2006. 

Exhibit Z Transcript of Press Briefing by Tony Snow (May 17, 2006), available at 

http://www.whitehouse.gov/news/releases/2006/05/print/2006/20060517-4.html. 

I declare under penalty of perjury of the laws of the United States that the 

foregoing is true and correct.  Executed this 1st day of February, 2007 at Oakland, California. 

 
      /s Barry Himmelstein                  
      Barry Himmelstein 
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    REQUEST FOR JUDICIAL NOTICE 

Pursuant to Rule 201 of the Federal Rules of Evidence, Class Plaintiffs 

respectfully request that, in support of with their Response to Order to Show Cause Why Rulings 

On Hepting Motions to Dismiss Should Not Apply, filed and served herewith, the Court take 

judicial notice of the fact that each of the documents listed in the foregoing Declaration of Barry 

Himmelstein is publicly available, and of its contents.  Plaintiffs do not request the Court to take 

judicial notice that the facts reported in the documents are true, but rather than they are in the 

public domain. 

Under Rule 201(d), courts shall take judicial notice of adjudicative facts if 

requested by a party and supplied with the necessary information.  “A judicially noticed fact must 

be one not subject to reasonable dispute in that it is either (1) generally known within the 

territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by 

resort to sources whose accuracy cannot reasonably be questioned.”  Fed. R. Evid. 201(b).  

Each of the documents identified is either a published news article, press release, 

official correspondence of the Executive Branch, or a transcript of a radio address, press 

conference, or news broadcast.  The publication and contents of these documents are “not subject 

to reasonable dispute in that . . . [they are] capable of accurate and ready determination by resort 

to sources whose accuracy cannot reasonably be questioned.”  Fed. R. Evid. 201(b).  Specifically, 

these facts are easily verifiable by reviewing the documents and confirming sources and dates of 

the publications and broadcasts.1   

                                                 
1 See Heliotrope Gen., Inc. v. Ford Motor Co., 189 F.3d 971, 981 n. 18 (9th Cir. 1999) (“We take 
judicial notice that the market was aware of the information contained in news articles submitted 
by the defendants”); Moonrunners L.P. v. Time Warner, Inc., 2005 U.S. Dist. LEXIS 41244, at 
*34 n.12 (C.D. Cal. June 17, 2005) (“The court may take judicial notice of the fact that an article 
was published in a newspaper or periodical”); Benak ex rel. Alliance Premier Growth Fund  v. 
Alliance Capital Mgmt. L.P., 435 F.3d 396, 401 n. 15 (3d Cir. 2006) (holding that district court 
did not err in taking judicial notice of newspaper articles because “[t]hey serve only to indicate 
what was in the public realm at the time, not whether the contents of those articles were in fact 
true”); In re Merrill Lynch & Co. Research Reports Sec. Litig., 289 F. Supp. 2d 416, 425 n.15 
(S.D.N.Y. 2003) (“The Court may take judicial notice of newspaper articles for the fact of their 
publication without transforming the motion into one for summary judgment”); In re Sterling 
Foster & Co., Sec. Litig., 222 F. Supp. 2d 312, 321 (E.D.N.Y. 2002) (taking judicial notice of 
newspaper articles to show media attention to defendant’s alleged conduct), vacated and 
remanded on other grounds by Levitt v. Bear Stearns & Co., Inc., 340 F.3d 94 (2d Cir. 2003); 
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Accordingly, Plaintiffs respectfully request that the Court take judicial notice that 

each of the identified documents is publicly ava ilable, and of their contents. 

 
Dated: February 1, 2007 
 

Respectfully submitted, 

LIEFF, CABRASER, HEIMANN & BERNSTEIN, LLP 

By:    \s\ Barry R. Himmelstein 
Barry R, Himmelstein 
Interim Class Counsel for MCI Class 
 

 

 

                                                                                                                                                               
Schwenk v. Kavanaugh, 4 F. Supp. 2d 116, 118 (N.D.N.Y. 1998) (taking judicial notice of the fact 
that a particular article appeared on the front page of the New York Law Journal); Cerasani v. 
Sony Corp., 991 F. Supp. 343, 354 n.3 (S.D.N.Y. 1998) (taking judicial notice of the widespread 
newspaper coverage of the trial); Cosmas v. Merrill Lynch & Co., 1993 U.S. Dist. LEXIS 21323, 
at *4 n.2, 1993 WL 800778, at *2 n.2 (S.D.N.Y. Jul. 1, 1993) (taking judicial notice of the fact 
that stock prices were listed in the Wall Street Journal); Show-World Center, Inc. v. Walsh, 438 F. 
Supp. 642, 655 (S.D.N.Y. 1977) (taking judicial notice of widespread publicity via newspaper 
and television news). 
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