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Cindy A. Cohn, Esq. (SBN 145997)
Wcsndy Seltzer, Eaq.
ELECfR 0 NI C FR. 0 NrIER POUND AnON
454 Shotwell S~
Sa11 Francisco, CA 94110
Telephone: (415) 436-9333 xlOS
Facsimile: (41S) 436-99934

Attorneys for Plaintiffs
ONLINE POUCY GROUP
Jennifer Stisa Granick, Esq. (SBN 168423)
STANFORD LAW SCHOOL
CENTER FOR INTERNEI' &; SOCIBTY
SS9 Nathan Abbott Way
Stanford, CA 94305-8610
Telephone: (650) 724-0014
Facsimile: (6S0) 721-4426
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10 Auome for Plaintiffs
NELSOYN CHU P A VLOSKY and LUKE
moMAS SMITH11

UNI"I'ED ST A ~ DISTRICf COURT12

FOR THE NORTHERN DISTRICt OF CALIFORNIA13

14 ONLINE POUCY GROUP. NElSON CHU
P A VLOSKY. and LUKE mOMAS SMITH

No. C-03-4913 JF

IS ) SUPPLEMENTAL DECLARA'nON OF
LUKE THOMAS SMITH IN SUPPORT
APPLICA nON FOR PRELIMINARY
INJUNCTION

Plaintiffs,16 )
v.17

DIEBOID, INCORPORATED, and DJEBOlD
ElECIION SYSTEMS, INCORPORATED,

18

19
Defendants.

20

21

22 1. Luke Thomas Smith, declare:

23
1, I am Luke Thomas Smith, a plaintiff in die abovc..captioocd cue. This Declaration24

2S is intended to supple~t my previous Declaration, which I incorporate in full by this reference.

2. As I mentioned previously, on October 22, 2003, after receiving a cease and desist26

notice from Diebold, Swarthmme decided to disable access to the Diebold e-mail archives fIom the27

SCDC websitc. We were told that publishing the archives was against Swarthmore's policy. On28
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Octo~ 23. 2003. after I had posted a link to the archives hosted clsewherc, I was informed that
2 the link was also in violation of Swarthmore's policy. As a ~t, my colleague Nelson Pavlosty
3

removed tile link.
4

At the time of both of those actions. neither Nelson nor I were sure that Swarthmore3
.s

would allow us to republish the infonnation or a link to it if we filed a counter notice under the
6

To the contrary, we were informed that the publication and the link violatedcopyright law.
7

Swarthmore's policy and we were not certain whether SwaIthmore's position was that it was acting
8

as our college, or as a service provider that might comply with the counter-notice provisions of 17
9

U.S.c. Section 512.
10

On October 31, 2003, Sward1more made a public statement in which it stated that it4.

J1
had "advised students on the process for filing under die copyright law a 'counter.notification'

12
agoinst Djebold's take-down demand... Based upon d1at public st~!~!!l~t. and after consultation

13
with attorneys, Nelson and I presented Swarthmore with a counter-notification on November 6,

14
20()3. A true and ~t copy of the counter notice is attached hereto as Exhibit A.

IS
5 We understand that under 17 U.S.C. Sections 512(c) and (g). Swarthmore must not

16
~lace the removed matcria11css than 10 business days following receipt of the COUIItu: notice, or

17
approximately November 19, 2003

18
6. Thus, even if we are allowed to republish the material at the end of the 10 days,

19
Diebold's cease and desist letter will have resulted in the forced removal of Ute e-mail archive from

20
ow" wcbsite for nearly a month, including removal during the critical time period just prior to an

21
We believe that theC]ectiOD whcre thc Dicbold machines were used in many locations.

22
infonnation revealed in the c.-mail archive about problems widl the Diebold machines could have

23
contributed to the important debate and pubJic attention focused on elecb'Onic voting ~hines

24
around election day. had it not been for Diebold's actions.

25
I declare under penalty of perjury under the laws of the Statc of Pennsylvania that the

foregojng is true and ~ and dlat this tkclaration was executed jn ~~n; 1!f'1fJ~ e .
26

27
PennsyJ vania.

28
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Novembe::" 6, 2003

Judy Do"lning
Director of Informanon Technology St.-rvices
Swrimore College
Beardsley Hall
500 College Avenue
Swat'thInore, P A 19081

Dear Ms. Downing:

Please fInd attached to this letter a list of materials, collectively known as the Diebold email
archive, which were pomd on the Swarthmore Coalition for the Digital COJJ'Imons wcbsitc and
whictl weR removed by die school following a complaint from Diebold company on Octobc1'

22J.J,2003.

This lettcr is our countcmotice to that complaint. We are filing this countemotice now, following
Swarthmore's rccent notification on October 31,2003 that it would accept COUDtemotice from ~q.
Until that BDnounCeJMDt, we were "ot sure whether Swarthmore WaA acri11g as our college. or a.~ a

seMce provider undeT 17 U.S.C. Section 512.

We have Ii good faith belief that the o;ebold cmail archive was disabled in m'Or as a resuh of
mistake or misidentification of the material, including that oW' posting of this material constituted
fair use under copyright law. We declare d1at this is troe and accuratc under penalty ofpetjury
under the laws of the United States of AJrIerica.

For thc purpo.qes orthis matter, we consent to the jurisdiction ofthc FedCt'al District Comt for die
judicial district in which we reside. We also consent to notice of Ser.'ice by the pcrson providing
notifiC3tion under Section 512 (cX1XC) or~tperson's agent. However, by this lctter, we do not
waive my other rights, including the right to p\D8ue an action fOT the removal or disabling of
access to this material. if wrongful.

IIaving complied with the countemotice requiremcnts of Section 512(S}(3), we expect that
Swarthmore must now replace the blocked Of removed materials set forth in the attachment and
cease disabling access in ten to fourteen days of your rece;pt of this notice. Please l1otify us when
this hu becn donc.

We appreciatc your prompt attent;on to this matter. Tryou have any questions about th;s notice,
pleasc do not hesitate to contact us.

Sincerel)

f q
'06

500 College Avenue
Swarthmore, P A 19081
610-690-S546
!smith l@SWanbmore.edu

Nelson Chu Pavlosky, '06
500 College Avenue
S wartbmore, P A 19081
610-6~-3892
npavlos l@Swuthmore.cdu
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lUST OF MATERIALS:

'"Diebold e-mail archive"
~ Lwww.9-CCS .~mQIf&&.dY/~~

"Dicbo ld e-mail archivc. compressed"
bnQ:lLwww. SCC$...5 flEthmore. edu I or ~ s~~$.1IJaz;


