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Real Party in Interest Apple Computer, Inc. (“Apple”), returns by
way of verified answer and demurrer to the Petition for Writ of Mandate

and/or Prohibition, as follows:

ANSWER
l. Apple admits the allegations in Paragraph 1.
2. Apple denies that Jason O’Grady is a journalist and denies that

“O’Grady’s PowerPage™ is an online news magazine. Apple lacks
sufficient information to admit or deny the remaining allegations in
Paragraph 2 and on that basis denies the same.

3. Apple lacks sufficient information to admit or deny the allegations
in Paragraph 3 and on that basis denies the same.

4. Apple lacks sufficient information to admit or deny the allegations
in Paragraph 4 and on that basis denies the same.

5. Apple admits that the PowerPage website is currently located at the

web address www.powerpage.org. Apple lacks sufficient

information to admit or deny the remaining allegations in Paragraph
5 and on that basis denies the same.

6. Apple admits that it has provided O’Grady free access to its .Mac
service based on Apple's understanding that O'Grady was affiliated
with MacWorld and Peachpit Press. Apple denies that it has
provided O’Grady free access to its .Mac service based on
O'Grady's affiliation with PowerPage. Apple lacks sufficient
information to admit or deny the remaining allegations in Paragraph

6 and on that basis denies the same.



10.

11.

12.

Apple denies that Apple Insider is an online news magazine. Apple
lacks sufficient information to admit or deny the remaining
allegations in Paragraph 7 and on that basis denies the same.

Apple denies that Kasper Jade is a journalist and denies that Kasper
Jade performs the reporting and editorial functions of a journalist or
newsperson. Apple lacks sufficient information to admit or deny
the remaining allegations in Paragraph 8 and on that basis denies the
same.

Apple denies that Jade has performed a journalist’s or newsperson’s
functions as a publisher, editor or reporter for Apple Insider. Apple
lacks sufficient information to admit or deny the remaining
allegations in Paragraph 9 and on that basis denies the same.

Apple admits that Apple Insider uses the web address

www.appleinsider.com. Apple lacks sufficient information to admit

or deny the remaining allegations in Paragraph 10 and on that basis
denies the same.

Apple admits that Non-party Nfox.com is a Nevada corporation
based in Las Vegas and that Karl Kraft is the president of
Nfox.com. Apple lacks sufficient information to admit or deny the
remaining allegations in Paragraph 11 and on that basis denies the
same.

Apple admits that 1t is the plaintiff in this case and that it designs,
manufactures and markets personal computers and related software,
peripherals and other consumer electronics devices. Apple further
admits that 1t advertises those products to the public. Apple admits
that its complaint alleges a cause of action for misappropriation of

trade secrets and that those trade secrets are alleged to exist in



13.
14.

15.

16.

information about an unannounced and undisclosed Apple product.
Apple further admits that it contends that unknown parties,
designated as Doe defendants, disclosed trade secret information
about this product. Apple denies the remaining allegations in
Paragraph 12.

Apple admits the allegations in Paragraph 13.

Apple admits that articles were posted at PowerPage on November
19, 22 and 23, 2004 regarding an unreleased Apple product code-
named “Asteroid.” Apple denies that Mr. O’Grady wrote the
portions of those articles that were copies of Apple trade secrets;
Apple lacks sufficient information to admit or deny the allegation
that Mr. O’Grady wrote the remaining portions of those articles and
on that basis denies the same. Apple denies the remaining
allegations in Paragraph 14.

Apple admits that the PowerPage articles stated that the device had
a FireWire connection. Apple further admits that the November 19,
2004 PowerPage article contained Apple’s rendering of the Asteroid
product design and that the November 22, 2004 PowerPage article
contained a rendering described in the article as “a concept drawing
from Bob Borries.” Apple admits that the November 19, 22 and 23,
2004 PowerPage articles and the images contained therein did not
display any “Apple Confidential — Need to Know Only” legend.
Apple denies the remaining allegations in Paragraph 15.

Apple admits that PowerPage published on November 26, 2004 an
article by “Dr. Teeth and the Electric Mayhem™ and that the article
purported, in part, to provide a “basic summary” of an article at

createdigitalmusic.com. Apple further admits that the November 26
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18.

19.

PowerPage article discussed the renderings in the PowerPage
articles dated November 19 and 22, 2004, and in an Apple Insider
article dated November 23, 2004. Apple lacks sufficient
information to admit or deny the remaining allegations in Paragraph
16 and on that basis denies the same.

Apple admits that on December 7, 2004, Apple demanded that
PowerPage remove the articles dated November 19, 22, 23 and 26,
2004. Apple further admits that those articles are no longer
available at the PowerPage site. Apple lacks sufficient information
to admit or deny the remaining allegations in Paragraph 17 and on
that basis denies the same.

Apple admits that on November 23, 2004, Apple Insider published
an article entitled “Apple developing FireWire audio interface for
GarageBand” and that the article cited unnamed sources for
information about the “Asteroid” product. Apple further admits that
the article contained a rendering of the product. Apple lacks
sufficient information to admit or deny the remaining allegations in
Paragraph 18 and on that basis denies the same.

Apple denies that it has not exhausted all alternative means of
identifying the Does. Apple admits that it has identified a document
that it believes to be the source of the misappropriated trade secret
information published on PowerPage and Apple Insider and that

Apple took reasonable measures to secure this document. Apple

further admits that the document consists of electronic slides

describing the Asteroid product and that the slides have “Apple
Need-to-Know Confidential” legends. Apple admits that electronic

slides created by presentation programs like Microsoft’s PowerPoint
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or Apple’s Keynote can be edited to alter or remove text they
contain. Apple denies that the document Apple believes to be the
source of the misappropriated trade secret information was a
PowerPoint or Keynote document and denies that the “Apple Need-
to-Know Confidential” legend could be easily edited or removed
from that document. Apple admits that it identified approximately
30 employees who had access to the document, that Apple’s
security employees asked these employees if they had information
about the misappropriation of the document and/or information
contained therein, and that each of these employees denied
knowledge of the misappropriation. Apple denies the remaining
allegations in Paragraph 19.

Apple denies that it did not request forensic analysis of technology
capable of transferring the slides or other relevant information
outside of Apple. Apple admits the remaining allegations in
Paragraph 20.

Apple admits that it did not use non-employee investigators to
investigate the trade secret misappropriation alleged in the
Complaint. Apple denies that non-employee investigators could
pursue the investigation more aggressively than Apple’s security
personnel or that Apple’s security personnel feared internal
retaliation within Apple as a result of their investigation. Apple
further denies that Petitioners are journalists, denies that the articles
about Asteroid contained identified sources for the misappropriated
information, and denies that Apple did not even attempt to contact

identified sources for the misappropriated information. Apple lacks
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23.

24.

25.

sufficient information to admit or deny the remaining allegations in
Paragraph 21 and on that basis denies the same.

Apple admits that it filed on December 13, 2004 its Ex Parte
Application For An Order For Issuance Of Commission And
Granting Leave To Serve Subpoenas And Memorandum Of Points
And Authorities In Support Of Same and admits that this Ex Parte
Application sought authority to issue subpoenas to PowerPage,
Apple Insider and Think Secret to identify the proper defendants.
Apple denies that PowerPage, Apple Insider and Think Secret — or
any of them — are online news sites. Apple lacks sufficient
information to admit or deny the remaining allegations in Paragraph
22 and on that basis denies the same.

Apple denies that PowerPage, Apple Insider and Think Secret — or
any of them — are online news sites. Apple admits the remaining
allegations in Paragraph 23.

Apple admits that on December 14, 2004 Apple obtained a
commission for a subpoena to Red Widget and that Apple believed
that Red Widget owned Power Page. Apple lacks sufficient
information to admit or deny the remaining allegations in Paragraph
24 and on that basis denies the same.

Apple admits that no Texas subpoena was served on Red Widget
and that Karl Kraft is President of Nfox.com. Apple further admits
that Karl Kraft informed counsel for Apple of his belief that email
messages in the Powerpage.org email account contained the term
“Asteroid.” Apple lacks sufficient information to admit or deny the
remaining allegations in Paragraph 25 and on that basis denies the

same.
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Apple admits the allegations in Paragraph 26.

Apple admits the allegations in Paragraph 27.

Apple lacks sufficient information to admit or deny the allegation
that “Nfox.com’s designated custodian of records™ is the equivalent
of “Custodian of Records of Nfox.com and/or Karl Kraft, or such
Custodian of Record designated by Karl Kraft” and on that basis
denies the same. Apple admits the remaining allegations in
Paragraph 28.

Apple lacks sufficient information to admit or deny the allegations
in Paragraph 29 and on that basis denies the same.

Apple admits that on February 14, 2005, Petitioners filed a motion
for protective order under Code of Civil Procedure Section 2017(c).
Apple admits that the motion sought a protective order on the
grounds of Article I, Section 2(b) of the California Constitution,
California Evidence Code Section 1070 and Mitchell v. Superior
Court, 37 Cal. 3d 268 (1984), and that the motion stated, “In
addition, email service providers, such as Nfox.com, are specifically
prohibited by federal law from ‘knowingly divulg[ing] to any
person or entity the contents of a communication while in electronic
storage by that service,” with limited exceptions that do not apply
here. 18 U.S.C. § 2702 Accordingly, the protective order should
include records held by third parties, including without limitation
the Non-Party Journalists’ email service providers.” Apple further
admits that the Petitioners submitted with their motion the
Declaration Of Professor Thomas Goldstein In Support Of Non-
Party Journalists Motion For A Protective Order and the

Declaration Of Dan Gillmor In Support Of Protective Order. Apple
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lacks sufficient information to admit or deny the allegations that the
sources are confidential, that Thomas Goldstein and Dan Gillmor
are experts, that Thomas Goldstein is a UC Berkeley journalism
professor, and that Dan Gillmor is a noted technology journalist and
on that basis denies each of those allegations. Apple denies the
remaining allegations in Paragraph 30.

Apple admits the allegations in Paragraph 31.

Apple admits the allegations in Paragraph 32.

Apple notes that the Petition contains two paragraphs marked as
“Paragraph 33.” Apple admits the allegations in the first

Paragraph 33.

Apple denies that petitioners are journalists. Apple admits the
remaining allegations in the second Paragraph 33.

Apple denies each and every allegation in Paragraph 34.

Apple denies each and every allegation in Paragraph 35.

Apple admits that the Respondent trial court’s discovery order is not
appealable. Apple denies the remaining allegations in Paragraph 36.
Apple denies each and every allegation in Paragraph 37.

Apple denies that petitioners are entitled to the relief requested in

Paragraphs 39 through 41 or to any other relief.

As a separate and distinct affirmative defense, Apple alleges as follows:

40.

FIRST AFFIRMATIVE DEFENSE

The Petition fails to state a claim upon which relief can be granted.

WHEREFORE, Apple respectfully requests that:



. The Petition for Writ of Mandate and/or Prohibition be

denied;

. Petitioners take nothing by this action;

Apple recover its costs in this action; and

The Court award such other relief as it considers proper.

DEMURRER

The Petition for Writ of Mandate and/or Prohibition should be

denied because it fails to state a claim on which the writ relief requested by

Petitioners can be granted. The Court’s June 2, 2005 Order stated that

Apple may choose to treat its preliminary opposition as the written return to

the Petition, and Apple hereby requests that the Court treat its preliminary

opposition as the Memorandum of Points and Authorities supporting its

return by way of demurrer to the Petition.

WHEREFORE, Apple respectfully requests that:

1.

This demurrer be sustained without leave to amend the
Petition;
The Petition for Writ of Mandate and/or Prohibition be

denied;

. Petitioners take nothing by this action;

Apple recover its costs in this action; and

The Court award such other relief as it considers proper.



Dated: July 5, 2005
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VERIFICATION
I, David R. Eberhart, declare:

[l am an attorney at law, duly licensed and admitted to practice in all
of the courts of the State of California. [ am a partner in the law firm of
O’Melveny & Myers LLP, attorneys of record for Real Party in Interest
Apple Computer, Inc.

I have read the foregoing Answer to Petition for Writ of Mandate
and/or Prohibition and know the contents thereof to be true of my own
personal knowledge. I, rather than Apple, verify this Answer because its

contents are within my personal knowledge based on, among other things,
my involvement and familiarity with the relevant trial court proceedings.

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

Executed this 5th day of July, 2005 in San Francisco, California.

David R. Eberhart

P
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PROOF OF SERVICE

I 'am a citizen of the United States and employed in the County of San Francisco,

State of California, at the law firm of O’Melveny & Myers, located at 275 Battery Street,

San Francisco, California 94111. I am not a party to this action.

On this 5th day of July, 2005 I caused to be served the following document:
REAL PARTY IN INTEREST APPLE COMPUTER, INC.’S RETURN BY
WAY OF ANSWER AND DEMURRER TO PETITION FOR A WRIT OF

MANDATE AND/OR PROHIBITION

by putting a true and correct copy thereof together with a copy of this declaration,

in a sealed envelope, with delivery fees paid or provided for, for delivery via United

States Mail to:

Nancy Heinen

Apple Computer, Inc.

1 Infinite Loop

Cupertino, California 95014
Telephone: (408) 996-1010

Real Party in Interest
Apple Computer, Inc.

Richard R. Wiebe

Law Offices of Richard R. Wiebe
425 California Street, Suite 2025
San Francisco, California 94104
Telephone: (415) 433-3200
Facsimile: (415) 433-6382

Attorney for Petitioners Jason O’Grady,

Monish Bhatia and Kasper Jade

Nfox.com, Inc.

C/o of Registered Agent
Charles F. Catania

3187 East Rochelle Avenue
Las Vegas, Nevada 89121

Registered Agent for Nfox.com

Kurt B. Opsahl

Kevin S. Bankston

Electronic Frontier Foundation
454 Shotwell Street

San Francisco, California 94110
Telephone: (415) 436-9333 x 108
Facsimile: (415) 436-9993

Attorneys for Petitioners Jason O’Grady,
Monish Bhatia and Kasper Jade

Thomas E. Moore 111
Tomlinson Zisko LLP

200 Page Mill Road, 2™ Floor
Palo Alto, California 94306
Telephone: (650) 325-8666
Facsimile: (650) 324-1808

Attorneys for Petitioners Jason O 'Grady,
Monish Bhatia and Kasper Jade

Lauren Gelman, Esq.

Center for Internet and Society
Stanford Law School

559 Nathan Abbott Way
Stanford, California 94305-8610

Attorney for Amici Curiae
Jack M. Balkin et al



Thomas W. Newton

James YV Ewert

1225 8" Street, Suite 260
Sacramento, California 95814
(916) 288-6015

Attorneys for Amicus Curiae
The California Newspaper Publishers
Association

David Tomlin

450 W. 33" Street

New York, New York 10001
(212) 612-1796

Attorney for Amicus Curiae
The Associated Press

Peter Scheer

The California First Amendment Coalition
534 Fourth Street, Suite B

San Rafael, California 94901

(415) 460-5060

Attorney for Amicus Curiae
The California First Amendment
Coalition

Harold W. Fuson, Jr.
Judith L. Fanshaw

The Copley Press, inc.
7776 Ivanhoe Avenue

La Jolla, California 92037
(858) 454-0411

Attorneys for Amicus Curiae
The Copley Press, Inc.

Karole Morgan-Prager
Stephen J. Burns

The McClatchy Company
2100 Q Street

Sacramento, California 95816
(916) 321-1926

Attorneys for Amicus Curiae
The McClatchy Company

Lucy A. Dalglish, Esq.

Gregg P. Leslie, Esq.

Grant D. Penrod, Esq.

1101 Wilson Blvd., Suite 1100
Arlington, Virginia 22209-2211
(703) 807-2100

Attorneys for Amicus Curiae
The Reporters Committee for
Freedom of the Press

James E. Grossberg

Levine Sullivan Koch & Schulz, LLP
1041 Skyline Drive

Laguna Beach, California 92651
(949) 715-3136

Attorney for Amicus Curiae
Freedom Communications, Inc.,
dba The Orange County Register

Jonathan R. Donnellan
Justin Peacock

Office of General Counsel
959 Eight Avenue

New York, New York 10019
(212) 649-2000

Attorneys for Amicus Curiae
The Hearst Corporation

Karlene Goller

Los Angeles Times Communications, LLC
202 West 1* Street

Los Angeles, California 90012

(213) 237-3760

Attorney for Amicus Curiae
Los Angeles Times Communications LLC

Bruce W. Sanford, Esq.

Robert D. Lystad, Esq.

Bruce D. Brown, Esq.

Baker & Hostetler LLP

1050 Connecticut Avenue, Suite 1100
Washington, DC 20036

(202) 861-1500

Attorneys for Amicus Curiae
Society of Professional Journalists



Andy Huntington

General Counsel

San Jose Mercury News
750 Ridder Park Drive
San Jose, California 95190
(408) 920-5000

Attorney for Amicus Curiae
The San Jose Mercury News

Justene Adamec

Pumilia & Adamec LLP

555 W 5" Street, Ste. 3100

Los Angeles, California 90012-1010
Telephone: (213) 622-3006

Fax: (213) 622-3006

Attorniyfor Amicus Curiae
Bear Flag League

Elizabeth H. Rader

Akin Gump Strauss Hauer & Feld LLP
1950 University Avenue, Suite 505
East Palo Alto, California 94303

Attorneys for Amici Curiae
United States Internet Industry Association
and NetCoalition

Steven A. Hirsch

Michael D. Celio

Clement S. Roberts

Keker & Van Nest LLP

710 Sansome Street

San Francisco, California 94111-1704

Attorneys for Amicus Curiae
Genentech, Inc.

Joel W. Nomkin

Dan L. Bagatell

Perkins Coie Brown & Bain PA
2901 N. Central Ave., Suite 2000
Phoenix, Arizona 85012
Telephone: (602) 351-8000
Facsimile: (602) 648-7000

Attorneys for Amicus Curiae
Intel Corporation

Mark Goodman, Esq.

1101 Wilson Blvd., Suite 1100
Arlington, Virginia 22209-2211
(703) 807-1904

Attorney for Amicus Curiae
The Student Press Law Center

Jeffrey Lewis

Benjamin P. Pugh

Enterprise Counsel Group, ALC
Five Park Plaza, Suite 450
Irvine, Califorma 92614

Attorneys for Amicus Curiae
Bear Flag League

Ann Brick

American Civil Liberties Union Foundation
of Northern California

1663 Mission Street, Suite 460

San Francisco, California 94103
Telephone: (415) 621-2493

Attorney for Amicus Curiae
American Civil Liberties Union
Foundation of Northern California

Sonya D. Winner

Covington & Burling

One Front Street

San Francisco, California 94111
Telephone: (415) 591-6000
Facsimile: (415) 591-6091

Attorney for Amicus Curiae the Business
Software Alliance



Also on July 5, 2005, I caused the personal service of the above referenced
documents by requesting that an agent or employee of Taylor/Price Attorney Service
deliver to the recipient named below, either by handing the documents to the recipient or
by leaving the documents with the receptionist or other person authorized to accept

courter deliveries on behalf of the addressee:

Clerk of the Court

Santa Clara County Superior Court

for delivery to the Honorable James Kleinberg
191 North First Street

San Jose, California 95113

[ declare under penalty of perjury under the laws of the State of California
that the above is true and correct. Executed on this 5th day of July, 2005, at San

Francisco, California.

SHIVON MEBLIN

SF1:593118.1



