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APPLICATION TO FILE AN AMICI CURIAE BRIEF
IN SUPPORT OF APPELLANTS AND
STATEMENT OF INTEREST OF AMICI CURIAE

TO THE HONORABLE PRESIDING JUSTICE, SIXTH DISTRICT
COURT OF APPEAL.:

Pursuant to California Rule of Court 13, subdivision (c), amici curiae Jack
M. Balkin, The Center for Individual Freedom, Julian Dibbell, Feedster, Inc., The
First Amendment Project, A. Michael Froomkin, Gawker Media, Inc., Gothamist,
LLC, Groklaw, Happy Mutants, LLC, Ben Hammersley, Joichi Ito, Joel Johnson,
Kimberly A. Kralowec, LawMeme, Rebecca MacKinnon, Joshua Micah Marshall,
The Media Bloggers Association, Markos Moulitsas, Reporters Without Borders,
Glenn Harlan Reynolds, Peter Rojas, Jay Rosen, Scott Rosenberg, Doc Searls,
Silicon Valley Watcher, Kevin Sites and Eugene VVolokh respectfully request
permission to file the accompanying brief amici curiae in support of Petitioners.
Specifically, amici urge the court to adopt a functional test to determine who
qualifies for the newsgatherers’ privilege, recognized by both the federal and
California Constitutions.

Amici are organizations that protect journalist’s press freedoms, the creator
of a tool that allows Internet users to easily search online news publications, and

dozens of “webloggers”*

who publish on the Internet. They range from
journalists with many years of established media experience who have chosen the

publish some of their reporting online, to individuals with particular expertise who

! A website that displays in chronological order the postings by one or more
individuals and usually has links to comments on specific postings. The American
Heritage Dictionary of the English Language, Houghton Mifflin Company (Fourth
Edition 2004). Surveys by the Pew Internet & American Life Project determined
that “8 million American adults say they have created blogs; blog readership
jumped 58% in 2004 and now stands at 27% of internet users.” The State of
Blogging, available at < http://www.pewinternet.org/PPF/r/144/report_display.asp
(last visited April 10, 2005).



are able to share their special insight into the news because weblogging software
enables easy publishing. They share a strong interest in assuring that online
publishers share the same First Amendment protections as those who publish in
traditional media.

This amicus brief will assist the Court by illustrating the valuable reporting
done on the Internet, and thus the importance of adopting a functional test for the
newsgatherers' privilege that does not discriminate between reporters, regardless
of the medium in which they publish. Amici write to urge the court to adopt a test
that will not impede journalist’s use of the Internet to report news by limiting their
constitutional protections when they publish there.

Jack M. Balkin is Knight Professor of Constitutional Law and the First

Amendment at Yale Law School, and the Director of Yale's Information Society
Project. He founded and is the coauthor of Balkinization, a weblog devoted to
discussion of constitutional law and politics.

The Center for Individual Freedom is a non-profit organization with the

mission to protect and defend individual freedoms and individual rights
guaranteed by the U.S. Constitution, including free speech rights, free press rights,
privacy rights, and the freedom of association.

Julian Dibbell is a contributing editor at Wired magazine and the author of

Play Money, a weblog documenting his yearlong experiment in buying and selling
virtual online-game artifacts for profit. Dibbell also co-moderates the collaborative
weblog Terra Nova, which brings together legal scholars, sociologists, economists,
historians, game developers, and other experts to discuss the social and cultural
questions posed by massively multiplayer online games.

Feedster, Inc. offers a free tool that makes it easy for Internet users to

search weblogs for news of interest. Feedster’s Internet search engine provides
access to mainstream information providers, as well as millions of individually-

maintained weblogs, by harvesting a technology called Really Simple Syndication



(RSS) that allows publishers to push regular updates of their content over online
"feeds" available to Internet users. Feedster indexes over six million of these
feeds, adding tens of thousands of new ones every day.

The First Amendment Project (“FAP”) is a nonprofit organization

dedicated to protecting and promoting freedom of information, expression, and
petition. FAP provides advice, educational materials, and legal representation to
its core constituency of activists, journalists, and artists in service of these
fundamental liberties.

A. Michael Froomkin is a Professor of Law at the University of Miami

School of Law, where he teaches and writes about Internet law and privacy. He
runs Discourse.net, a personal weblog that gets about 2,000 unique visitors per
weekday, and many additional readers via its RSS feed. He is also the co-founder
and co-editor of ICANNWatch, a Weblog devoted to monitoring the activities of
the Internet Corporation for Assigned Names and Numbers.

Gawker Media, Inc. is a New York City-based online publishing house

with a stable of popular, high-quality news and opinion weblogs, ranging from
consumer technology news (Gizmodo.com) to New York City media coverage
(Gawker.com) to Washington, DC insider news (Wonkette.com). Original
reporting on Gawker Media weblogs often leads or influences mainstream media
reportage, and the reporters for Gawker Media's twelve weblogs routinely rely on
confidential sources when covering their news beats.

Gothamist, LLC, publishes a network of websites in ten cities throughout

the United States, Canada, and the U.K. These sites include Gothamist.com,
SFist.com, and DCist.com. Together, these sites receive more than three million
visitor sessions per month. Gothamist's city sites report dozens of stories each
week, often breaking news that later gets picked up by major newspapers and

news organizations. The company is based in New York City.



Groklaw is published by Pamela Jones, a journalist with a paralegal
background, and is recognized as the primary source of legal news on the SCO
litigation. It represents an attempt to apply Open Source principles to legal
research, with 8500 active members who help to collect evidence and research
facts relevant to the SCO law suits, and it receives between 2 1/2 million and 5
million hits a week, depending on the news of the day.

Happy Mutants, LLC, are publishers of Boing Boing one of the most

popular weblogs in the world. Boing Boing enjoys 200-300 thousand unique
readers a day and about 1.5 million unique readers per month. It is co-written by
four professional writers (all on the masthead at Wired Magazine) and managed by
the founder of the Industry Standard Magazine.

Ben Hammersley writes the weblog Ben Hammersley's Dangerous

Precedent, for which he has reported from Iran, Pakistan, Afghanistan, and most of
Europe. He is also a national newspaper journalist in the UK, reporting for The
Guardian.

Joichi Ito is an entrepreneur and a board member of numerous non-profits
and Japanese government committees. He has had columns in a variety of media
including the Daily Yomiuri (a Japanese newspaper) and a number of magazines.
Joi Ito's Web is a weblog run by Joichi Ito focused on global policy and
technology issues and receives approximately 150,000 unique visitors a month.

Joel Johnson is a freelance journalist and weblogger living in New York.
He is the editor of Gizmdo.com, the award winning gadgets weblog.

Kimberly A. Kralowec is a California attorney and the author of the weblog

The UCL Practitioner, which reports on legal developments surrounding

California's Unfair Competition Law (Bus. & Prof. Code sections 17200 et seq.).
LawMeme is Yale Law School's student-produced law and technology

weblog. Its members train each other in researching legal stories and in writing

them up clearly. LawMeme's coverage has been recognized as the most



authoritative source for information on multiple topics, from international spam
laws to search engine liability to its live coverage of major technology law

conferences.

Rebecca MacKinnon is a journalist, media consultant and weblogger. Now
based in Cambridge, Massachusetts, she is a former CNN correspondent and
Bureau Chief in Beijing and Tokyo, with over a decade of experience covering
news across Asia. MacKinnon is co-founder of "Global Voices," a weblog-
oriented global citizens' media project. She is also founder and co-author of
Nkzone, a weblog on North Korea and Rconversation, a weblog on global media
and technology.

Joshua Micah Marshall has published Talking Points Memo, a weblog

about politics, culture and foreign affairs since 2000. He is also a Contributing
Writer for the Washington Monthly and a columnist for The Hill. His articles have
appeared in numerous magazines and newspapers such as The American Prospect,
The Atlantic Monthly, The Boston Globe, The Financial Times, Foreign Affairs,
The Los Angeles Times, The New Republic, The New Yorker, The New York
Post, The New York Times, Salon and Slate.

The Media Bloggers Association (“MBA?”) is a non-partisan organization

that includes independent/amateur bloggers, professional bloggers and
professional writers who operate their own personal weblogs, as well as blogs that
focus on the development of media blogging, citizen journalism, and related
endeavors. Media bloggers play a valuable role by holding media organizations
accountable for their reporting, commenting on the current and future state of the
media, supplementing local media coverage, and reporting on the media industry.
To support this role, MBA encourages continuing education for its members and
supports the emerging citizen journalism movement.

Markos Moulitsas publishes the a weblog Daily Kos, which receives

around 400,000 daily visits, and has been featured in hundreds of mainstream



media outlets. Daily Kos is frequently cited by mainstream media outlets for its
reporting on a wide host of issues. Mr. Moulitsas has spoken at over a dozen
media and technology conferences, and presented on this new medium to the
entire Senate Democratic caucus.

Reporters Without Borders defends imprisoned journalists and press

freedom throughout the world, as well as the right to inform the public and to be
informed, in accordance with Article 19 of the Universal Declaration of Human
Rights. Reporters Without Borders has nine national sections (in Austria,
Belgium, France, Germany, Italy, Spain, Sweden, Switzerland, and the United
Kingdom), representatives in Abidjan, Bangkok, Buenos Aires, Istanbul,
Montreal, Moscow, New York, Tokyo and Washington and more than a hundred
correspondents worldwide.

Glenn Harlan Reynolds is the Beauchamp Brogan Distinguished Professor

of Law at the University of Tennessee. He publishes Instapundit.com, and writes
for MSNBC, TechCentralStation.com, and The Wall Street Journal, among other
publications.

Peter Rojas is the editor and co-founder of Engadget.com, a gadgets and
consumer electronics weblog with a monthly readership of over three million.
Engadget, is a gadgets and consumer electronics weblog with a readership of
about three million.

Jay Rosen teaches Journalism at New York University, where has been on
the faculty since 1986. From 1999 to 2005 he served as chair of the Department.
Rosen is the founder and author of PressThink, a weblog about journalism and its
many ordeals, which he introduced in September 2003. In 1999, Yale University
Press published his book, “What Are Journalists For?”” which was about the rise of
the civic journalism movement. Professor Rosen has written and spoke frequently

about civic journalism.



Scott Rosenberg started the weblogs program for Salon.com, which has

published original journalism on the Web since 1995. He has published his own
weblog, "Scott Rosenberg's Links & Comment," since 2002. A founder and former
managing editor for Salon, currently on book leave, Rosenberg began his career in
journalism at the Boston Phoenix and spent nine years at the San Francisco
Examiner as theater and movie critic and technology columnist. His writing for the
Examiner won the George Jean Nathan Award for Theater Criticism in 1989.

Doc Searls writes Doc Searls Weblog. He is the Senior Editor of Linux
Journal, the premier Linux monthly and one of the world's leading technology
magazines and also runs the new Doc Searls' IT Garage, an online journal
published by Linux Journal's parent company.

Silicon Valley Watcher is a weblog founded by former Financial Times

reporter Tom Foremski and operated by a small staff of journalists, copyeditors
and technical experts. On a daily and weekly basis, Silicon Valley Watcher reports
on stories and issues of importance to the technology community.

Kevin Sites is a pioneering, multi-media journalist who often works as a
one-man unit, using portable, digital technology to report, write, edit and transmit
his stories from conflict areas around the world. Most recently, as a non-embedded
correspondent for CNN, Sites provided viewers with independent reports from the
frontlines of Northern Iraq. Sites's war weblog, kevinsites.net, utilized text, digital
Images and audio to provide readers with a more intimate behind-the-scenes look
at the people of Irag, the war and how it was being covered. The site received
millions of visits, and continues to draw an active readership.

Eugene Volokh is Professor of Law at UCLA School of Law, where he

teaches and writes about First Amendment law. He is also the founder and
coauthor of The Volokh Conspiracy, a weblog that gets about 10,000 unique

visitors per weekday.



Amici come together to urge this court to hold that Internet publishers,
including webloggers who are engaged in the reporting and dissemination
functions a journalist performs, may invoke the protection of the journalists’
privilege on equal footing with traditional reporters and news organizations.
Though neither Apple nor the Superior Court directly challenged Petitioner’s
ability to claim the constitutional news reporter’s privilege on the basis of
publishing medium, the danger that such a ruling may be forthcoming has already
created a chilling effect on online journalism.

For example, For example, Amicus SiliconValleyWatcher (SVW) is an
online publication founded by a former Financial Times reporter. It has a small
staff of journalists and technical experts, and reports about technology and
business in Silicon Valley, including, naturally, Apple Computer Inc. Since the
Superior Court’s decision, they have had to rethink how they cover certain stories.
For example, SVW obtained information from sources outside of Apple that the
company had signed an agreement to purchase a substantial amount of chips. This
information was important because of the products that could be built using these
chips. SVW delayed running this story for several days because they were
concerned, given the Superior Court's ruling, that they would be compelled to
reveal their source or would themselves be accused of disseminating a trade secret.
After consulting pro bono counsel, they published the story several days later than
they ordinarily would have. However, they chose to change its treatment in the
headline and lead paragraphs to focus on the British chip design firm rather than
Apple.? They changed the story to avoid having to litigate to protect their source.
As journalists publishing on the Web, they are concerned the Superior Court's

ruling gives them less protection under the Federal privilege and the California

2 Silicon Valley Watcher Weblog, Scoop! Brit chip designers score coup as Apple
picks chips for next gen mobile multimedia device...the m-Pod?, available at
<http://www.siliconvalleywatcher.com/mt/archives/2005/04/_siliconvalleyw.php>
(last visited April 10, 2005).



Shield than that enjoyed by their print and broadcast peers— and thus weakens the
public's interest in a dynamic and diverse media landscape.

Amicus Julian Dibbell is a freelance journalist who is on the masthead of
Wired Magazine and has published in numerous other print publications. For one
year he reported on his weblog Play Money investigations of the online gaming
industry and how players were buying and selling game pieces on Internet auction
sites.® He relied on anonymous sources in his reporting, including players who
were involved in this ‘underground economy’ and would not have been willing to
talk to him on the record. Mr. Dibbell wrote an article on this topic for Wired
Magazine prior to reporting on his weblog, and has a contract to write a book on
his experience. He is concerned that, without the adoption of a functional test,
courts will not allow him to honor promises of confidentiality that he made to
sources he used for his reporting published on his weblog. He is considering
withholding web publication in the future if it will affect his ability to promise
confidentiality to his sources.

Amicus Markos Moulitsas publishes the extremely popular political news
weblog DailyKos.com where he has relied on confidential sources to publish
(among other things) a strategy report* written by Republican pollster Frank Luntz
about the 2006 mid-term election, a leaked poII5 on the Pennsylvania senate race,
(including notice that Democrats feared Senator Paul Sarbanes would retire,
months before he actually retired) and information on why many Senate

Democrats joined Republicans in voting for the Bankruptcy Bill on March 8,

¥ Play Money Weblog, Post-Game, available at
<http://www.juliandibbell.com/playmoney/> (last visited April 10, 2005).

* Daily Kos Weblog, Frank Luntz strategy report, available at
<http://www.dailykos.com/story/2005/2/23/3244/72156> (last visited April 10,
2005).

> Daily Kos Weblog, Casey Jr. top candidate for PA Senate race; roundup,
available at <http://www.dailykos.com/story/2005/1/13/141727/397> (last visited
April 10, 2005).



2005, based on an anonymous Congressional staffer.® Major media organizations
also rely similar documents and confidential tips when reporting on political news.
Mr. Moulitsas is concerned that if online publishers are treated differently than
print publishers, he will no longer be able to rely on these types of sources in his
political reporting.

Amicus Kevin Sites is an Edward R. Murrow Award winning journalist
who has worked in local, cable and network news, including ABC's This Week
with David Brinkley and NBC's Nightly News with Tom Brokaw. He has also
published many articles in newspapers and magazines and was the author of a
monthly media column for the New Times alternative weekly. He uses portable,
digital technology to report, write, edit and transmit his stories from conflict areas
around the world. During the Irag War, while an embedded correspondent for
CNN, he published updates on his weblog, kevinsites.net, using text, digital
images and audio give his readers a more intimate behind-the-scenes look at the
people of Irag, the war and how it was being covered.” The site received millions
of visits, and continues to draw an active readership. Mr. Sites believes he is
likely to increase the amount of reporting he publishes using the Internet, however
he will not be able to do so if he cannot promise sources confidentiality for
materials he publishes on the web.

Citizen’s should not be deterred from taking advantage of the Internet’s
potential to transform anyone into a town crier, as recognized by the United States
Supreme Court in Reno v. American Civil Liberties Union, 521 U.S. 844, (1997).

The Internet and weblogging tools remove the intermediaries that traditionally

® Daily Kos Weblog, Why did Dems support bankruptcy bill?, available at <
http://www.dailykos.com/story/2005/3/9/185841/7193 (last visited April 10,
2005).

" Kevin Sites Weblog, Paradise Lost, available at:
<http://www.kevinsites.net/2004 12 26 _archive.htm|#110436685268779983>
(last visited April 10, 2005).




acted as a bar against citizens’ direct participation in the reporting process, making
it extremely simple for anyone to publish information directly to the Internet. Most
weblog technologies allow a person to post content on their weblog from any
computer with an Internet connection. This represents a dramatic and valuable
increase in the amount of speech produced by and available to citizens around the
globe.

Amici write to urge the court to adopt a test that will not impede
journalist’s use of the Internet to report news, by limiting their constitutional
protections when they publish there. They ask that this Court to find that people
who publish in online news sources are subject to the same constitutional
protections under the reporter’s shield as reporters who publish in traditional
media, and urge this Court to adopt the functional test articulated in Shoen v.
Shoen, 5 F. 3d 1289, 1293 (9", 1993) which asks whether the reporter had “the
intent to use materials—sought, gathered, or received—to disseminate information
to the public and [whether] such intent existed at the inception of the
newsgathering process.”

For the aforementioned reasons, Applicants respectfully request leave to

file the attached brief amici curiae.

Respectfully submitted April 11, 2005,

Is/
Lauren Gelman, Esq.
Center for Internet and Society
Stanford Law School
559 Nathan Abbott Way
Stanford, CA. 94305-8610

Attorney for Amici Curiae
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