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I PRELIMINARY STATEMENT
DefCDdanks built, maintain, awn, aDd control. a computer system known as .

" Aimstcr, n which they Ja;gned specifically to encourage and enable millions of individual users

to copy and distribute ~ing copies of th~usands of copyrighted works~ including all of

todays moSt JX}pdar m,J.;r. ..A~~ wu dSgned to be and is the same type ofinfrin gina
I
I

system as the notorious Napster, except that, in addition to enabling the wholesaJe, anonymous

infringement of music, ~ also facilitates the tmlawful copying and distribution of movie!,

images, and softWlre. ~laintiffs, includinl recotd colJ1'p&nies and music publisbcrs, scck to halt

AimsteI's Ina9si~ copyj;ght infringements, end the contimring resulting ineparable harm.1

DefaKJts created the .AJ:!Dc..cter system to capitalize on Napster's popularity sod,

while Napster is enj to supplant Napsta' as the pref~ forum for the unlawful copying

and distributiOll of co works. Defendants advertise on their website
~.aimster.com> AiD1ster is a ftRcvolution.vy Napster-Like Application Unveiled. .

,

(CreilhtoD Decl.. Ex. 11)1 Defendants have bo~ to the press that "we're the next teChnical

innovation upon N~.. Even after courts branded Napstel' an unlawfully infriuging SYstemco

Defendant Deep "'4AimS1er as "the next Napster," "Napster squared," and "a significant step

toward implemcoting 1BIj~ file sharing." (Creighton ~l, Ex. 6) Aimster even provided a

direct ~ for 1 users to "link" to Napsttl~. Qd., Ex. 2.) As in N~. Aimster's blatant

copyright infrinB~ is causing substantial irIepaI'8ble bann on a daily basis. And 85 in
I

Nanlt.«. an iDUJx:diater~~m~: injunctiCMl to prevent Aimster nom enabling further thcft of

Plainhffil copyri--,rks d\U'iDg the course of this lawsuit "is not only warranted but

~uired.' NaDIter. 23P F .3d at 1027.

I C~P1aiD1iffs sued Napster ~ obcaiDed injunctivc rdjef enfoIcins their right

to be he Dum C)~-TpKe~. Aat:.M RecordSoInc. v. N~. Inc. 239 F.3d 1004 (9th Cir.
2001)(reuJaDdina for iJn~~~ entry~fmodifted peiiminary in~ODX"Napster");.MM
Reco~Inc. v. Naostbr. Incc.. 54 U.S.P.Q.2d (DNA) 1746 (N.D. Cat. 2000Xdenying Napsters
motion for partial Stm~ judgment); 114 F. Supp. 2d 896 (N.D. Ca!. 2000)(grandng
preliminary jnjtmction>.

2 Rc~es to Exhibits arc to the exh1"bits to the declarations tiled herewith. Each
declaration is identifi~ by the last name of the declarant (c..&.. "Creighton Decl.")

039jO19.10



L S.J1.M

A. i

MARY olr FACTS
I

I I

i Copy~t Bolden

: The ~rd Company PlainW invest su~ntia1 time, D¥)~, and resources to

create. ~cc, manufahture. and sell recoIdM music; these plaintiffs own 'or contlOl1he

copyrlgbb J their ...J lC(:OIdings. (Agnew Dccl. " 3 and 8; Cottrell Decl ~ 3-6 and 8;

Eisenberg ~1. "3-6 r 8; Leak Decl. " 3-4 and 7; OstroffDecI. " 3-6 and 8; Seklir Decl

" 3-6 and 8f> The M,c Publisher Plaintiffs4 are songwriters aJX!. music publishers who
comJX)sc and publish . cat compositions; these PlAintiffs own the copyrights to the underlYina

I
I

music ..MII~cs of musical works. (Sanders Decl 1 12; S i;l8l11y Stoller Dccl.; Cheng

Plaintiffs oJ.n or I die rights to the ~ majority of music distributed and copied on the
!

AimStel' system. include 1n1a.utborized copies of hit music by ~me of the moSt )x)pWar
I

artists of~ day - incljldina Destiny's Child, Madonna. N Sync. and the Backstreet"Boys - and

by artists o~ prior eras ~ remain immensely popular, such as the ~es, Elvis Presley. and

Bob Dylan.; (cm~ Decl., ED. 14-22.) It is the operation of Aimster-abusiness designed to

enable the JnfeU~ a8d overwhelming infringemcnt of copyriihts-tbat Plaintiffs now addIess.r I. IB. I AII8..,. .
, I "What J:t>1I haw wilh ..4tmster if a way to ~"Copy, lirren to Nnd ba.ticaJly in a

I I

IIlItsWI ~ tMlaw iLYtngfiles from other people'j' computers." (Sf-JIafer Decl., Ex. lX~

messaic J Aimster ~etiD board.)
I I

J f A list:' the Record C~y plainti~ is attached hereto as an Appendix. Each
is a meInber' of tile . Industry Association of America, II:M:. ("RJAA It), a 1rade

orgaDiDtioh w!M)Ie ~\mt for approximately 908/0 of ~ legitimate muDd rccmdinas
prodl.!~ _ufKtUI~ or distributed in the United States. (cmlhtoD ~I. , 2.)I I

. I The M¥c Publisher Plaintiffs bring their action as a class action on behalf of all

publisber-~pals off the Harry Fox Aiency. A similar class was certified in tbeNBDSter
litiaation. The Harry ~ox Agency u an OlJaniDtion that acts as an agent for music publishers to
issue mech~callicenses and collect royalties. (Sanders Dec1. 1 7.) M~~ca11icenses are for
the use of~ musical ~sition in a sound recording. ad. at" 8,11.) £« ABKCO Mwic.
Inc. y~HarJi SOn2$ MuSic.lctd- 508 F. StIpp. 798) 800 D. 3 (SD.N. Y. 1981).

I I 2I
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3 1 John A Deep C'Dcq)R) ~ the Aimster system and founded

Dcfel¥iants BuddyUSA.IIM:. (RBuddyUSA") and AbovePeer, Inc. (" AbovePecr") to operate it

(Answer in ~~~ ~ aliv,~~veP~. ~.'~~ 01-CV-5901 (S.D.N. Y.)' IS; CrdJbtoD

Dec1., En. 1 and 6 ~ relC8.ge; news articlesD; (Amended Complaint in ~boveP~.Inc.Y~

~~-B.a Music ~~ 01 CV-O811 (N.D.N. Y.), 23); (Ameoded Complaint in

BJ.M1d):US6.._lnc. v. Rcc~ IndUstrY As.x..of~ ~.01 (N.D.N. Y.)" 25, 28).

Aimstcr ;S a compebensive, hiJbiy illtegrated system that enables computet' users

to connect to one an04 to infringe copyrights.' In ord~ to UK .AJD\~~. ~ must download

from the Aimster wcbsir' www.aimster.com, a free /'Jmster-distributed software program that

..cate with bodl the Aimsta' ~ and with other ~ To coable usersalJOW9 ~ to commw

---1 the .A~ syMcm invmtories the files each user has available on

~ drive and orsaniza th~ fil~ into a detailed directory, which istodilCri~8IKicopy~
his or her computer hall

. I
maintained on a central'-.-vermade available to all users. Users simply nUl the Aimster

software, type in the + of what they want in the "Search For" field, aOO the Aimster system

The Aimstcr system also determinesgenerates an jI¥Icx of~ ~e files that match that name
I

aIMi provides inronnatifncoDt.e miDI the salient characteristics and quality of each available file,

=. the si-., ~ fturUCZ\Cf, leDIdi. and so: Of~ file, 8$ well as the speed of the

\

Uss . simply <»ublc..c1ick. on the des~ ~ or click on the RdO'wnloadR

button, to beiin oo~ the file to the user's computer. The Aimstel' user downloading the file is
Icomaectcd by the Aims I . .
~ system to the Almstcr US« on whoge computer the file IS stored: the

fme AiUlst« Usa' to the ~ is then initiated by Aimster. A Usa' can nmdownloadiq from the

multiple do~oad" anfI copy multiple ~rdinIS simultaneously. During oopying. the Aimster

system proVides info~aOon about the status of each download or upl~ Y.. the progress

S , A ~ description ofthc Aimsta' system j., ~Iuded in the farmcr Declaration

at" 18-26. lliusU'Btive Exm"bits are ~~~~ to the Forrest and Creiibton Declarations. ~
~ FoDest DecI., ~ 1 (Aimster Tutorial), 2 (saecn smt of Aim ster "Fiiht for Freedom"
page), S (sCreen shot of~ results), 6 (screm shot of download process), 15 (FAQs), 17 (first
lOS-in iDStIuctioos), 2q (acarch results); C~ilhton Decl., Exs. 12 (AJmster Guardian tutorial), 13-
22 (s~ captures of ~ results and downloads from Aimster). Plaintiffs will make
available to the Co\D't at the hearing on this motion a demonstration of the Aimstcr system.

I 3
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(percent complete), the rate of transfer, and the time remaining to complete the copy. When

several users simultaneously attempt to download the sam.e file, each additional user is added to a

q~; when the previous download is compl.eteci, the Aimster system automatically bcaiDS the

next download. Aims1er also ~vides the ability automatically to resume an intanlptcd

download (by. without any user input. ~1dIing fix- and making available a substitUte file of the

identical intemlpted copyrighted work to complete the copyiitg process). and to orpnize files.

At the concl~oD of the entire process. both the downloading user and the uploading user have

copies of the music file OIl their hard drives to play. to "bum" onto a recordable CD. and to

fw1her distribute to other Aimster users. In this way. it is a "viral system," like Napster; the

number ofinfI inging copies made available multipli~ rapidly as each user copying a music file

then t~:~~~ a }X)tential distn"butor oftbat file to all other Aimster users. Throughout this entire

copying and distribution process, Aimster insures the anonymity of its men while they are

colnJnitting copyright infringement, and encrypts communications among i~ users.

C. Minster's Guardi.. Tutorial

The "Aimster Guardian Tutorial'f located on the Aimster wcbsite medlodically

demOnstrates how to infringe copyrighted works. As examples of music that an be copied, the

T~orial UgeS SOIM of b i4atkdl copyrighted works that plai!!ti--.ffs previously nodfied

Defendants were oWned by Plaintiffs and were being iDfringG:d by the Aimstcr systml. ~

recordings by the Allman Bros., Arlo Guthrie. and George Jones). (Creighton Decl.' 13 and Ex.

12.) In other words, after plaintiffs dcmalKJed that Defendants IaDOVC specific recordings,

Aims(ef'tutored its users on oow to ~ti~ue to infringe by using those very same recordings as

illustrations.

D. Aimster'. Mess.- Boards

Mesgges posted on Aimster make clear that copyright infrinicment is rampant on

the system ~ 2eDCrBJl~ Schafer Dccl. and Ex. 1):
. "Hey. I'm a new mmlbm' and M)!KIa'ed ifanyl cOO sCIx1 me stuff...that ~udes

KORN, Nin, Nirvana, Stand, Kittie, etc." ad.)
. "I'M LOOKING FOR SOME DOWNLOADS, BEEn.ES [sic) AND WINOS IF

YOU HA VE nlEMm?T' 00

4
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Testimonials ofNapster expatriates litter the AiInSter "Fonmls." For example, "1

just came over Napster and would like to share my files. . . . how do I pull all my files from

napstel' before I uninstall it, and no I did not get kicked off, they just dOD't have anything

available that I want anymore. Also will aimstcr be having the saine type of court batdes as
napster in the ncar futm'C? I just woDdering how fast I need to download what I want. n adJ

Other users write, "I too have just come oYer from napster and have trBI1SfeIred my files to'

aimstcr you may share with me hopefully we will have some files that the other one will want"

(Forrest Decl., Ex. 10.) and "Itm a Longtime Napstcr user, with about 900 mp3's' . . . Uke

everyone else, the R1AA has forced me to try other mp3 wcbsites, so here I mn." 00

F- Club Aimlter
On or abmn November 6.2001, Aimster la\UJCb£d "Club Aimster." (Forrest

~1., Ex. 18.) Club Aimster is the Aimster system repack~~ and promoted'to provide users

easi~ and quicker. one-click downloading of the most popular works on Aimster - which are

aDlong the most popular copyrighted music owned by Plaintiffs - in exchange for a payment to

Aimster of $4.95 per month per subscriber. Qda, Exs. 7 ("nlOUSANDS of Hot New Releases

picked by Club DK:mbeIs~ It). 19; Creighton ~l. 1 14.) Club AimStel' provides to its subscn"bers

the entire "Aimster Top 40 List" directory ad. Ex. 19C; Creighton Decl.' 14 and Ex. 13.) - a

li\t ~fthe 4O"wbot new lel~" most fI'eq1Jent1y downloaded by AiInstct users, Virtually all of

which.ate owned by plaintiffs. Creighton Decl. 1 14 and Ex. 13. The Top 40 list is prepar~ and

updated by Defendants and is based, apparendy. on recordings actually copied by Aimster users.

Farmer Decl. 126. Rather than sea~g for 8 recording, a user simply selects the "Play" button

or double clicks on the record title, and the AiInst£r system selects a file conmining that

recording aDd begins copying the selected ~ding to the user's computer, without any further

~ or odicr effort by the user. (Creighton DecI. 1 14.) A "Download Manaaer" provides

information on the s1Btus of each download req~ including the time left for completion and

6 , "MP3" is a digital so~ recording or audio file of the type distributed and copied
uaing the Aim8ter system. It has been compressed, in whole or in part, by use of the MPEG-I
Audio Layer 3 digital audio compression algorithm, or by use of another compression algorithm.
~ ~~. 239 F 3d at 1011; RIM v. Diamond Multimedia Svs-lnc. 180 F. 3d 1072, 1073-
74 (9th Cir.1999) ("By most accounu. d1e predominant use of~3 is trafficking in illicit audio

recordings[ .r)
s
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the transfer rate. (Forrest Decl.. Ex. 19E.) When the copying is complete, the music is stored on

the user's personal computer and immediately can be played and made available for othcr users to

copy ad. Ex. 190; Creighton Decl. 114.)
Aimster promotes Club Aimst"er as bavina .. All the Hot: lew Releases. . . All the

Tame," (Fo~t Decl., Ex. 190.) The vast majority, if not all, of the music on Club Aimster is

owned by pl~int1ffB and all of it is listed in the Billboard Hot 100.7 (Creighton DecL, 14.)

Aimster's commentary on each work u1KIer9COI'CS its knowlcdlc that ~ works are pro~ by

copyrights owned by the Record Company Plaintiffs. (F o~ Decl., Ex. 19C.) ("This song will

also hit #1 on the Labels' Chart"; "How 'bout aU us gurlz SO oWn this for petey [Pabcl] and stick

it up the Labels' butt?"; "Great SODi but i-es already peaked. Aimstel' says: Of course Labels are

still milking it, aIMi claiming i-es aoing up."): Additionally, "Club A-ia-~ Top 40" ~eeJlS even

provide copies of the copyrighted album covers of major copyriihted recordings available on the

Aimster system. <IdJ

F. Kaawledlc Of And AbiUty To Contnl IDfriDgemeat

On April 3, 2001, the RI~ on behalf of its ~rd company members including

-:---::=

the Record Company Pl~~fIsl sent Def~dants Deep and BuddyUSA a letter demanding that

they "immediately take steps to pevcnt die ~~inArioo ofinfti Dgiua ~und ~ings owned

by~ur manber companies." The letter was accomp~cd by a CD-ROM co~niDg a list C!f

500,000 specifically identified recordings owned by RIM ~~. (Creighton Decl. , 7 and

Exs. 8 aIx1 9.) Defendants failed to take any action to curtail the rampant copying and

distribution ofinfrinli DB ~rb 011 the Aimstcr systtm. In..~~~ Defendants stated they wanted

(0 work on filtering copyriihted music from the Aimster system and attempt to resolve the

RfAA's copyright concerns. (Creighton Decl." 8-9 and Ex. 10.) Defendants initiated,

scheduled, and then cancelled, two meetings with the RIAA, on the pretext of desiriDa to discuss

possible oon-litiption ~lutioDS to Aimsta's copyrliht infti-.ng~ (l4J Aftcr delaying for

almOst a month, on Apil27, ~~ts r:~ned the meeting !f:~~ed fOr that day, and

~sea1cd that ~ were developing software which "will feature a blocking tecbJX)logy to

7 Billboard is a lcading weekly music 1Iade m.AgRziM, widely available and used by

m~c prof~onals worldwide. It contains lists of the top-selling records in various 8enres.
includina the "Hot 100" listing of top-selling albums. (Creighton Decl. 118 and Ex. 18.)

6
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aISUI8 that only files dcsipatcd [by its software liCel1SOr} can be searched. "--~~ or

excbangcd." (Creiahton Decl. , 9 aDd Ex. 10.) On Apri130. 2001, the next business day after

Def~ts' leuer. Defcnd8Dts BuddyUSA and AbovcP~ filed decialatory ~lief actions in d1e

N~ Distr(c( of New ,\'ort a&aimt ~ Rl.6...a.. enII ~ ~t'" P)ajnti& here. The other

MDL acbODS followcd. .

displayed on the: first page of its websitc, dilected at copyriaht lKtlders and copyright laws, is

"Can't Touch This."' (lQ. Ex. 13.) T~ to this bout, amonamany others~ ~ Dlle of

pl.:indtT.' works identified in their Complaints as w1lawflllly distributed and copied stiB are

available OIl. the AiInSfa' syst8ID. (Creighton Decl " 11-18.)

The later-filed Florida and Ten-!!.~5ee actions are tal-along actions.

9 "Can't Touch This" is the title of a copyrighted recording by M.C. Hammer,
another wotk infringed by Aimster. (Creighton Decl., Ex. 22.)

7
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for copym, on the Aimst« system, and demandiDI that Defendants take jmzn~ steps to

remove aU ofPIRi~tjffi' worb and police the Aimsta: system to ~ fuItber infringanmt.

(CIeiabfOD Decl.' 10 aIKi Ex. II.) The ~~ ~ inch¥led some of the most popular

~mDP owned by the Record CODIp8DY PlalntitTs. .a IS tho~ by Mariah Carey, Celinc

DiOD, U2, Sheryl Crow, Elvis P::aIey. Mary Chapin Carpeiitei', the Beatles, BritDe)' Spears.

MadODDa, aIKi Ricky Martin. ad.)

Defendants admit they have me ability to supervise aDd oontrol oo~~ on the

Aimsta' system. stating that u-..s can be "blocked" for violating roles of colMiuct. and/or that

.A Jm..~ can ~~.. .::cess to offaKting cont81t files. <s. ~ ~ T 8:mI of Service.

Forrest Decl.. Ex. B.) N everd:ICleu, Def~ have ~ to takc aDY steps to prevent

iDfIiDgiDl coIMI1M:t. (CleightoD Decl ff ~c~~) 'To" txm&I8Y. ~efeaxlaDts brag that .AJIIL~

intcl¥is to -fight for fI~. agaiDSt die JCCord.JabeIa aIMl otb8s, aDd die Almsfa' website

solicits contributions to its "defcose fwM1." (Fo~ Decl, Ex. 2: The motto prominently



n. THE LEGAL STANDARD

lDjunctive relief is specifically authorized under the Copyriiht Act. 17 U.S.C.

§ 502. In the Seventh CilCuit. 10

"A party 9Ccking to o~ a preliminary injWlction must
demonstrate: (I) its case has some likelihood of success on the
merits; (2) that DO adequate ranedy at Jaw exists; and (3) it will
suffer iueparable harm if the: ~unction.is not arantcd. I(the court
is sari-sB.~ that these three conditions have been met, then it must
consider the irreparable harDl that the nonmoving party will suffer
if preliminary relief is it8nted. balancing such harm against the
itreparable bann the moving party will suffer if Ielief is dcuied.
Finally. the court must consider the public ~~ (non- parties) in
deJlying or ax-tina the ~uncti 0 n. " Iv. Inc. v. The Jones GroUD.

!Dr&., 237 F.3d 891.895 (7th Cir. 2001).

~

"Inep&rable injury may DOnnaUy be presumed from a sbowiDI of copyrlaht infringement." .A1!D,

Inc- North Am. Philip.a Consumer F.lec. Com- 672 F .2d 607, 620 (7tb Cir. 1982); IlL Inc. AdOudet.Com.Inc- 2001 WL 315219, at *13 (N.D. lli. March 29,2001). "The public interest 0

strongly favors the issuance of 8 ~~miDary injunction, as it will pteserve the integrity of the

copyright laws, which embody an important national policy of cncouragiq ~vity." lS.C.-

B~ Ramo ~- v. AltcdL]]M:- 765 F. Supp 1310, 1332-33 (N.D. lli. 1990).

m. lIdamIInS ARELIK tt"YTU S'vC"CE£D ON THEME RlTS

Musical compositions ale potcctcd by the Copyright Act. 17 U.S.C.

§§ lO2(a)(2). Since 1m sound ~rdiDgs also have been protected by copyright. Gol~ v.

~fomia. 412 U.S~ 546, SS2 (1973)." Copyrliht owners have the exclusive rights to copy and

disttibute copyriihled works. 17 U.S.C. § 106(1). (3). "To establish [direct COPyrlaht}

infringement. tWO elements must be proven: (1) ownership of a valid copyrilbt, and (2) copying

ofconttituent elements of the work that ~ original." Feist Pub.. Inc. v. Rural Tel SC2'V. Co..

~ 499 U.S. 340, 361 (1991). A plaintiffnced not provc intent to infringe. Limon v. Natme

10 In Multidistrict Litigation "cases involving fedara1 questions, die tJansf~ court
follows the law of its own circuit." 15 Wriiht &;; Miller, Fed. Prac. &; Proc. Jurin 2d, § 3866 at
128 (pocket part 2001).

8' State law protecU sound ~rdings Rflxed" ~ 1972. ~ section m.D., jn.b
8
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~ 71 F.3d 464, 471 (2d Cir. 1995); ~ho~file.lDc. v. ~hioom~ SD- 1993 WL 375769, at

*2 (N.D. 111. Sept. 22, 1993)(~thc law is clear that intent is not an essential element of copyright

infrinaelncnt").

Whenever direct infringement exists, contributory and vicarious infrinaClncnt also
may exist. U ~ Midwav Mf2. Co. V.Arctic 1D1'l..Inc. 704 F.2d 1009, 1013 (7th Cir. 1983).

The law of CODtl'1"butory and vicariom inftiD8elIlCIlt is no less applicable to cybel~ than to

any other means ofinfrinaement. ~ Naoster. 239 F.3d at 1019-24; ~also ALS ~~. v.

Rema Communities. Inc~. 239 F.3d 619 (4th Cu. 2001); 'lIMO Recordings. Inc. v. MP3.com.

lA'-. 92 F. Stipp. 2d 349, 350 (S.D.N. Y. 2000); _IlmUniversal Citt Studios. Inc. v.

Re~ 82 F. Supp. 2d 211, 213 (SD.N. Y. 2000), ~ 2001 U.S. App. LEXIS 25330 (2d

Cir. November 28,2001).

A. D;reet IlIfriDpmeat Is Ramput On The Aimster SysteaL

DiRct infringement is indisputable beIe:. Aimstcr U9mS have downloaded or uplo8'1ed iImumcrable copies of

copyrighted music using the AimsteI' systan. Downloading ~ copying) and uploading ~

distributing) copyrlihted works violate both the exclusive 1'eprod1lctiD" and dlstriblllioll right!.

~ ~ N~. 239 F.3d Rt 1014 ("Napstel' users who upload file names to the se8Id1 index

for other\ ~ oopy violate plaintiff8' distribution ijghtS. Napster users who download files

containiDi copyrighted mu!ic violate plaiDtjffs' repoduction riahts. "); NLF,C- Inc. v. Devoom

Mid-America. Inc.. 45 F .3d 231, 235 (7th Cit. 1995)(1oading software into a computer constitutes

making a copy UDder Copyriaht Act); MAl Svs. Com. v. Peak ColntJuter.Inc., 991 F.ld SII,

518-19 (9th Cir. 1993Xleproduction); ~Entm'. Ltd. v. MAPInA. 948 F. Supp. 923,931 (N.D.

Cal. 1996)("~X~lx:tion); PlavboIEnter.-~. v. Frala 839 F. Stipp. 1552, 1556

(M.D. F1a. 1993Xdistribution).

. P1aintiff'~ own or control copyrllhts for works copied and distn"buted using

the Aimster system (Agnew Deel. 1 3; Cottrell Decl. " 3-6; Eisenberg Decl. " 3-6; Leak: Decl.
"'9I

12 The direct infringer need not be Damed as a defendant. ~ c.L N~- 239
F.3d 811013, n.2; Desio Craft Fabric Com. v. K-Mart Com- 1999 WL 1256258, ar -4 (ND. Ul
Dec. 21, 1999).

9
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"3-5; Ostt'OffDecI. ft 3-6; SekJir DecL" 3-6.) Plaintiffs' copyrlaht certificates constitUte

prlmalacle evidence of their oWDaShlp. 17 U.S.C. § 410(c). ad.. Exs. 1.)

. Plaintiffs have Dot gr8D1ed Aimster permission to make available for

copying or distribution any of Plaintiffs' copyrighted works. (Agnew Decl..' 4; Cotvell Decl,

, 7; Eisenbai Decl. 1 7; Leak Dccl' 6; OstroffDecl 1 7; Scklir Decl. 1 7.)

B. Defendanb Are Liable For Co8t1ibutory IafriDaemeDt.

contributory infiingemeot where the party 'with" A party is liable for.

knowledge oftbc infiinliDg activity, iIMIuces. ~Jses, or mataially coutnDuteS to the infringing

conduct of another.'. Dmim Craft Fabric ~- 1999 WI. 1256258. at.4 (qootina Gershwin

Pub's.~. v. ColumbiaAltiBts MIL. ~- 443 F.2d 1159,1162 (2d Cir. 1971»; .wNa!,ster.

239 F.3d at 1019-22.

1. Dcfeadantl a.",e KDowIecI~e orne Pel:YUive InfriBlcmenb

EDabled Bv The AJmster SDtIJB.

~ts have .ctlldl ~wledge of the co1mtless infringements taking place on

the Aimstel' system:

. plainriffs rrp-~1y bve ~otIjkd Defendants in writina of the massive

and obvious inmnging activity on Aimstel'. (Creighton ~)." 7,10, 1411Mi Exs. 8, 11 and 13.)

~NIDm. 239 F.3d at 1020 n.S; FQAQvila.Inc. v. Cherry A~Inc- 76 p.3d259, 264 (9th

Cir. 1996)("FgDDvisa")(Jetters noti.r,.in& swap meet 0IPDi~ ofdleir vClJdm5' sale of ~.-rcii

recordings establUhed knowledae); Olan Mills. Inc. v. Linn Pooto Co- 23 F.3d 1345, 1348 (8th

Cir. I 994)("in lipt of [plaintiffs] earlier- requests that [defcOOant) cease copying i~ coP:Yrlshtcd

pbotopaphs. [defeadant] had actual notice"); WlldJife ~ Com. v. Carol Wri2ht Salg.lnc-

18 F.3d 502, 512 (7th Cir. 1994)(WA letter infonPiDg the def~nt of possible infringan~t

clearly provides DOtiCC.").

Aimstcr INca and co~ts on the specific music D¥)st otkn inftinged
on its system by listing that music in the " Aimstcr Top 40 List" in Club Aimlter (PODS Decl..
Ex. 19). Virtually every recording listed on the ~ Aimster Top 40" is owlXd by Plaintiffs,

(Creighton Decl. , 14.)

. Aimster uses specific copyrighted recordings in its "Tutorial" to

demOnstIate, 5tep-by.step, how to infringe copyripted works. (Creighton Decl. , 13 and Ex.

10
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12.) Plaintiffs have notified Aimster that the works in die "Tutorial'l are protected by copyright.

(Cmghton Decl. 1 13.).

Aimstcr is hued upon .and bas linked directly wid1 Napster. (Creighton

Decl., Ex. 2.) Defendant Deep, wid! knowledge ofNapsteor's infringing co~ bas admitted his

desiIe to take over where Napster left oft: bas cl~~ that "we're the next technical innovation

upon Napster" and has called the Aimster system "Napstel' squared." (Creipton Decl., Ex. 6.)

Defendants' press re1~ on the AiIDstcr website even aJmOUDces Aimstcr as a "Revolutionary

Napster-Like Application Unveiled.. ad. Ex. 1.). Defendants devited and o:fJered on the ~ websitc software expressly

designed to help N-.pstu users circmnvent ~e ~liminary inj~on proht"biting N~s
infriDliDi activities by encrypting their sound ~rding filenames in "Pig Latin. II (aAnswer in

Jerrv Leiber. et 81. v. AbovePeer. et ai-. Ol-CV-5901 1 10; Creighton Decl. 1 6, Ex. S).
. The AiJn.!ter forums are replete with discussion on how to -screw" the

RIM and "staI" music. (Scbafcr DecL. Exs. 1.2) Aimster acknowledges that the record

companies do not authorim Aimster to use their recordings. Fonoe.- Dccl., Ex. 19 ("you cm get

the Aimstcr Top 40 of Hot New Rel~ before anyone else knows - even before the Labels

know!")
" .' Defcudant Deep openly ~es - massive ~fringemCJ1ts of the

Aimster system. (Cleighton DecI., Exs. 2 and 6.)

Although actual knowledge clearly is praeot here, constructive knowledge al9O

suffices for contributory infrinjCSJ8Il Desim Craft Fabric Com.. 1999 WL 1256258, at *4;

ISC-Bunker Ramo CQJ;R., 765 F. Supp. at 1332 (contributory iDfringcm=t where defendant

"blew (or should have known)~ of the unlawful conduct); - ll. 948 F. Supp. at 933. The

availability of newly relea..ed p>pular works on Aimster (includina tbc: "Top 40") is CODStructive

knowlcdie that copying and distributing these works is WJauthorlzed. RSO Records. bx:. v. Peri

596 F. Supp. 849, 858 (S.D.N. Y. 1984X"knowledge" found where "the very na~ of" the

product "would suggest infringement to a rational person"); Universal Citv S~os Inc. v.

American Invsco Mgt~ Inc- 217 U.S.P.Q. (DNA) 1076,1077 (N.D. Dl. 1981). 1981 WL 1435, at

.2 (N.D. Ill. May 26, 1981)(tbat Dlotion picture was just released in theaters supported in~

of actual or constructive knowledge that videocassette copy was infringing). Further, Defe1:KJ8nts

0395019.10



clearly understand the nature of copyrlaht law; they seek to protect their own intellectual property

by. among other things. purporting to copyriaht their software. Creilhton Decl.. Ex. 3 (Aimster's

Tenns of SeMce. PP. 3-4 "Copyright Information");.. ~ Napster. 239 F.3d at 1020 n.S

("constructive knowledge ~use [Napstcr] bars] enfon:cd intellectual property rights in other

instances. ").

In P1f.xIK!I Enter.. !Dc. v. RussHarda 1bur2h.loc. 982 F. Supp. 503 (N.D. Ohio

1997), defendant OOlletin board operators euoouraged USCI'S to upload a1¥I download oopyrlghted

photographs. The Court rejected the argwnent that defendants were not liable because they bad

DO way of distinguishing be~ copyrighted and uncopyrighted photopaphs. findin~ that

def~ts had "at least constlUctivc kJ¥)wlcdge that infriDgiIII activity was likely to be

occurring- on their bulletin board ~.a.u-cc "Playboy Magazine is one of tbc most famous and

widely distributed adult publications in the world. It ~ disingenuous for DefClldaDts to assert

that they were \m8ware that copies of pOOtographs &om Playboy Maga7iac were likely to fiDd

their way onto the BBS." ~ at SI4;.. -. ~ Gershwin. 443 F.2d at 1163 (fiDn responsible

for organi~D& co~-as liable for contri~ infringement despite not knowina which specific

songs would be played; it sufficed that firm had general knowlcdic that "copyrighted works were

beina perfolDlcd at [die concert] and that neithez the local association nor the performing artists

would ~ a OOpyDaht licensc"); SeD Enter. Ltd. v .MAPmA 857 F. Supp. 679, 686-87
1 ,

(N.D. Cal. 1994) (":SaIX"Even if Defendants do not know exactly when games will be

uploaded to or downloaded from [its service]. their role in the copying, including provision of

facilities, ~on, knowledge BIxi elMX>uragement, amounts to contributory infringanent!').

2. »efeadanb Indu~ Cauaet And Materially CoDtn"bute To

IDfriDgement.

This element is satisfied ~ a defendant offers "the site and facilities for direct

infringement" N~- 239 F .3d at 1022 (-'without the support services def~~t provides, . . .
usencould not fiM and download the music they want with the ease of which defeDdant boasts'"

(quoting N8!>ster- 114 F. SUW. 2d at 919-920»;.. Gershwin. 443 F.2d at 1163 (conccrt

proznotcr "~-!'~~" copyright infring~eot by iu "pervasive participation" in creatina an audience

for the concert).

12
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AimSter clr-;arly is (as Napster was) the "but/or" cause of its ~I infrinaement;

the infrinaement could not take place without AimstMs involvement. ~ N~ter- 239 F .3d at

1022; NlRster. 114 F. Supp. 2d at 918-20. A~ provides the "site and facilities," and much

mOte. To engage in copyright infringement, every Aimster user mUSt doWliload Aimster's

proprictmy ~ftware, must co~ to ~ of Aimster's ~ers, must use Aim5ta's oontinuously

upd~!M seareh il¥iex to locate files to copy, may copy only files made available for distn"bution

at that time over the A.imster system, and must be hooked up to AilDstcr to initiate both the

distribution and the copying process. Aimstc.- predicates iu entire service U}X)n furnishina a

"road D18p" for users to find, copy, and distribute copyrighted mmic. looted, UseI'S do not have a

choice; as soon as die "play" button is cli~~ Aimstcr immediately starts downlo~ (as

opposed to playing) the copyrighted recording. .SGI ~ n. 948 F. Supp. at 933 (defendant who

"provided a road map on his BBS for easy identifi~rion of Sega pmes available for

downloading- and "provided die facilities for coPYiDI the games by [] monitoring. and operatina

the BBS so~. bard~ and phone lines IL~98-ry for the users to upload and download

games" ~ contributorily liable).

C. Defendants Abo Are Liable For Vicarious I_fringe.eat.

A ~~A:!!t "may be liable as a vicarious infringer . . . if the defendant has the

right and ability to mJpcrvise the infringing Ktivities as well as a direct ~ial interest in those

activities.- F.E.L. Pub.. Lm. v. Nat1. Conf~ce ofCatbolic Bjsho~ 466 F. StIpp. 1034, 1040

(N.D. Ill. 1978)(citing SlJIRiJO. Bernstein &;; Co- v. H.L. ~ &. C2- 316 F.2d 304 (2d Cir.

1963) aIMI~!& 443 F.2d at 1162); ~NIRm. 239 F.3d at 1022 (citing Fonovisa. 76 F.3d

at 262). Knowledge ofinfringem ent is not an eI~ of vicarjous infringement. F .E.L. Pub..

L:w., 466 F. StIpp. at 1040 (citing Drcamland Ball RooDL Inc. v. Shanim. Bemstein &. Co- 36

F.2d 354 (7th Ca. 1929».

1. Defmduu Have The Rillat ADd Ability To SUpen'de.

D~1dants 848Ilt their right and ability to supervise Aimstel's users: Aimst£r's

Terms of Service (to which every user must agree) states that Aimstel' will "take down-

-infringing material- and that repeat violators of copyright law "may have d1eir access to all

services tenninated." (Fones! Decl.. Ex. 8.) DefetWlants have the same right and ability to

supervise co~ ~ did Napster: "The ability to block: infringers' access to a particular

13
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CDviromnent for any reason whatsoever is evidence of the nabt and ability to supervise."

N~. 239 F.3d at 1023; f~noXia. 76 F.3d at 262 (ability to supervise wheze defendants had
the "right to terminate veodors for any ~ II "promoted the swap meet, " and "controlled the

~S of customers to the swap meet arca"). Where, as heIe, a defendant is lIin a position to
police the infringing COIMi~ . iu YcilIIre to police the conduct" gives rise to vicarious liability.

~Broadcast Mmic. Inc. v. Hartmarx: Cof!'- 1998 WL 128691, It.) (ND. llL Nov. 11,

1988)("It is the existence of the riaht to St~se, not whether Hanmarx in fact chose to exercise

that right, thai is at issue. "); Chess Music. I~. v. Si~ 442 F. Supp. 1184, 1185 (D. MinD.

1977)("In an qe where m~ of the music is copyrighted, [dcfe~t] should not profit at the

expeIISC .>f these ~ng ~as by instnxbDl musical groups not to play copyrighted music

and by claiming igno~ as to their program. He is deemed to ha~ acquje$Ced in the

musicians' performance as be allowed the musicians the discretion to select the progr8ln.-);

Fonovisa.. 76 F .3d at 262 (rejecting characteri28tion of swap meet owner as mere "absentee

landloni" that had "..urra1dered" its supervisory JX>wcn to its tenants); ShaDiro. Bernstein &: Co-

316 F.2d at 306 (store vicariously liable for sale ofbootleaed ~rdings by iu concessionaire

even though defendant was DOt actively involved in the sale of records aDd did not control and

supcrviK the employees).
.

Defendants' fttpervasivc participation In the formation and dircc:tion' of the direct ~
iDfIiDgcrs, including promoting them (i&. ~ting an a\Xlience for them)," places DcfeDda~ "in

a position to police the direct infringers." fuI1her satisfying this element. Fonovisa. 76 F 3d at

263 CauotiDl GC!shwin. 443 F.2d at 1163); ~ N~. 239 F .3d at 1023. Defendants have

"promotedN Ai~s inftinging service far beyooo the type Qf generalized promotional activities

on which the F onovisa court baed vicariolU liability. <E&~ Creilhton ~l.~ Exs.1 &; 6.)

Z. Defeadaatst F'i8uciallDterest Ia IafriDctal Acdritia

Each Club Aimstel' subscriber pays $4.95 per month for the service, which

provides one-click downloading ofPtaintiffs' most popular copyrighted music. (Forrest Dcc:L,

Ex. 2). Fmther, Defendants solicit ID.Onecary contributions from Aimster users to finance this

litigation. ~. Ex. 7). Dcf~~ts ~ sell mcn:.bandisc (such as clothing, weight-loss prod1M:ts,

and performanc~ing vitamins) on dM:: Aimstcr websitc. (Creighton Decl., Ex. 23.) Thus,

Defendants derive income directly from the infringement of copyrighted works.

14
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Defendants Violate State Law By The Misappropriation Orne Record

CoDlpany Plaintitrl' Sound Rec.ordmp "'ixed" Prior To 1972.
D.

Sound IecA)rdings "futed" bef~re FemU8!)' IS. 1972. are not protected by

copyright, but are subject to state law protection. 17 U.S.C. § 301(c). Under the state law tD be

applied beIe, s1dl 9O\md recordings are protected against unauthorized copying and

distribution.'] ~ ~ ~pl~ CorDI Ltd. v. Adimnda,ck Oroun. 476 N. Y.S.2d 716.719 (Sup.

Ct1983)("Record pirIt;y is a well-recognized form of unfair competition" 1D1der New York law).

E. AI_ter Does Not Qualify For Tlae "Safe Harbor" LiDIit8doli OtRemedies

UDder The DMCA
Aimster asserts almost the identicallauodry list of meritless affirmative d~

that Napstel' unsuccessfully raised. 14 ~ ~aDStm:. 239 F. 3d at 1024-.17. In view of its recent

enactment and the limited, but dispositive, aUthority, plaintiffs address ~ ODly the

inapplicability of Defendants' putative defense under the Dilital MillenniUDl Copyright Act (17

V.S.C. § 512; "DMCA ").
As Defendants acknowledge in their Answer. the DMCA is an affirmative

defense. DMCA House Report 105-551 (lOSth CoDa. 2d Sess. at 26 ("a defendant usertina [a

DMCA limitation on liability] 89 an atfirmative defense . . . bears the burden of est..ablisbing its

eDtidement. "). Tbc DMCA is des~!ti' pfuvi& copyright o~ with "reasonable asSUtattce

that they will be p-otccbi against massiw piracy." DMCA Sen~~ Report 105-190 (10Stb

2d Scss.) at 8. It is intended "to exclude sopbimcated pirate directories - which refer Internet

users to other selected Internet sites where pilate so~ "OOQts, movies, and music can be

downloaded or transmitted - from me safe ~r.n 1d. at 48. . Thus, the DMCA limits mnedies

available only against inil~lIt infringCJ$; that limitation "is not presumptive, bUt granted only

.innocent' service providers MIllo Cdft prDW they do not have .-tua1 or constructive knowledge

13 In Multidistrict Litigation "cases in which a federal court would be guided by
law. most commonly diversity cases, the tlBDsferee co\n't is bo\md to apply the law that the
tIaDsfcror court would follow." 15 Wright &; Miller, ~~ Prac. &; ~ Jurisd. 2~ §

(2d ed. 1986).

Defend8Dts answered only in !crrv Lei"bel'. et aI. v. AbovePeeI: ..et aJ--- Case No. 0 l-CV-

5901.
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harbors. "

First, the DMCA protects only hscmce providas." ~ is a substantial

question whether Aimster is even a "service provider." as that tenn is defined under 17 U.S.C.

§ Sl2(k). N~a. 239 F.3dat 1025. A "service provider" is "a provider of online services or

network ~s. or the operator of facilities therefor. . .." 17 U.S.C. § 512(k). Aimster does not

provide .. online services" or "network access."; on the contrary t ~~ to the Aimster system

requircs a third party "provider of online services" and -DCtwork !...~." (palmer Decl. "27-

31.)

a service provider (a) transmits matcrial tIn'ough its system (§ 512(a»; (b) IX'Ovides temporary

storage ofmarerial by "t"~~in!ft on a system or network (§ Sl~ (b»; (c) stores material, at the

direction ofthe~, on a system or n~ (§ SI2(c»); or (d) refers or Jinks users to an ~

location containing infringing material or dvity by using infOlmation location tools (§ 512(d).

Sections 512(a) and (b) do not protect AiD1ster bccauset like Napstel', Aimster-

aided infring~~ is not transmitted Ill'" Aimster's system. .s. §§ SI2(a)t 512(bXl)(B);
"",

NaDster. 54 U.S.P .Q. 2d (BNA) at 1751 ("even if each user's Napster browser is part oftbe

system, the transmission goes from one part of tbe system to another, or between parts of the

system [all via the In~ not through Napster's server], but not 'through' the system"); l
Dcc:l. " 27 t 28.) Sections 512(b) and (c) are not applicable, beca1).te Aimster does not store

17
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material on its system. Section 512( d) is iIJ'elevant, because (1) Aimster does not refer 011ink

users to an "online location," ~ an Internet website, but to each others' home COD\puters; and

(2) it enaage5 in and enables much mote than, true, limited) infonnation location tools (such as

Yahoo). ad. 1 29.)
Fourth, even if Aimstermet the tedmical definitions applicable to StA:tions"Sl2(c)

and (d), they would be unavailable to AimSter. To qualify for either of these safe harbors, a

service provider must satisfy .u of the ~uilements of the applicable sub-section.. ~ ALS

~ 239 F.3d at 623 (analyzina Section 512(c». Aimstcr does not. FiISt, itbaJ knowledge of

the infrinaing activity it encourages and enables. §§ 512 (c)(lXA)(i){iii), (dXl)(A){C)(safe
harbor unavailable to def~r that - "acnIal knowledge that the material or activity is

inftin&ing, It or that is "aware offacts or circumstanCeS from which infiinging aGtivity is

apparmt"); ALSScan. 239 F .3d at 625 (DMCA immunity is "granted only to 'innocent' service

providers who can prove they do not have actUal or constructive knowledge of the

infringemmt"). Defendants have actual.-tl constructive knowledge of infrin&iDg activity. ~

Section m.B .1., JYm. Independent of the innocent infringer ~uirement, Aim5tcr also is

disqualified from safe harbor under §§ S12(c) and (d) ~~usc, as discussed above (Section

III.c.Z.) Aimster "lueive{s] a ~~.1 benefit directly attn"butable to thc iDfriDgina activity"

"has tbc ri8ht and ability to control ~h activity.ft ~ S 12(cXl)~) (service Jmyider having "the

right and ability to control such activity~ may oot "rcceive a fiJ\~ia1 benefit directly -

to the infringing acti\fityft); § 512(dX2) (same); N~er. 114 F. Supp. 2d at 919 n.24 (8D8ly7lng
" .

§ 512(d); _Ilm DMCA House Report 105-551 (lO5th Cong'7 2d Sess.) at 25-26 ("The
fiDancial ~ staDdIId in subparagraph (B) is intended to codify aIXi clarify i .

benefit element of vicarious liability. . .. The 'right and ability to control' languae in

Subpalailoaph (B) codifies the second elemcnt of vicarious liability.").

IV. NQ ADEOUA TE REMEDY AT LAW EXISTs. AND. ABSENT AN

m~CTlON. PLAlImFFS WILL SunER IRREPARABLE HARM.

"[C]ourts may ordinarily IX'esume that all damages incurted due to
copyright jnfringelDCDts are uycparable, and therefore oot
susceptible to monetary measurement, rendering any legal remedy
inadcqtlate. A presumption of irrepaIable hann may arise upon a
showing of likelihood of success on the merits aOO a prima facie
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case." ~~~ v. GMA Accessories.lnc- 959 F. Supp. 936, 943~
44 (N.D. Ill. 1997),4.6'd. 132 F .3d 1167 (7th Cu. 1997).

Plaintiffs here could, but need not, rest on this presumption. Plaintiffs have spent

cnonnous sums and years of effort to develop a legitimate market for di~~ distribution of their

copyrighted music. De~!!dants are providing the very foundation ofP1.~inn~' business -
copyrighted music - for free and UD9CC\BaJ. to the same C()DS\DnetS to whom Plaintiffs are tryiDg

to sell these works. (Agnew Decl. " 6-9; Cottrell Decl. " 9-19; E~beIi D«-l. " 11-21; Leak .
Decl." 8-13; Ostroft'Decl." 11-22; SeklirDecI." 9-15. .s. Sanders Decl." 14-18.) ~

11m Ngtg:. 239 F 3d at 1016-17 ("'rrJhe district court concluded that Napster harms the market

in 'at least' two ways: it rrAfuces audio CD sales among college studeuts aDd it raises barri~ to

plaintiffs' CDtIy into the maIket for- digifal downloading of music. ") In addition. evcry day these

infringelMn~ continue, more and more oftbe public begins to accept the notion that "free muUcR

is an entitlement, and that diaital copies of Plaintiffs' wolts may be fl=ly taken. This has a

~ and negative impact on public perception of and respect for copyright law, and, most

siauificantly for this motion, causes incalculable but irrepantible and long-tcrm balm to Plain~.

(Agnew ~l. , 9; Cottrell Decl. , 18( c); Eisenberg DecL 1 21; Leak Decl. 1 13; Ostroff Decl.

, 22; Sek1ir Decl. 1 15-. ~ Sanders Decl " 16-18.)
V .. ft~~."~. ftV TVn1-.rIYrTnW urn, QVDVV T);O' PIMI.Tr INn.R1i'_~T.

.., Ar~~~'B.a.I li"'~&"""..'-.F~" YY~~.--'YM ~ 1

In copyright cases. "the issue of public policy rarely is a genuine issue if the

COpyrlpt owner has cstablisbf,d a lik~lihood of success," Con~ Machinerv Co.. Inc. v. ClassicI

Lawn Omamenm. Inc.. 843 F.2d 600, 612 (1st Cir. 1988), because "the public intcrcst is die

intetest in upboldina copyright protections." Autoskill Inc. v. Nafl Educ. SUDtX>rt Svs. IDc~ 994 I
F.2d 1476. 1499 (10th Cir. 1993). M[1]tis virtually axiomatic that the public interest can only be

~ed by upholding copyright protections and, correspondingly, preventiDa the misappropriation 1

of the skills, creative energies, and resources which arc invested in the protboi-ted work." ARPJI

,CQIDRJJter. Inc. v. Franklin Comnuter Com- 714 F.2d 1240, 1255 (3d Cu. 1983). Here. "[8]

preliminBIy injunction is oecessaty to prcsave the integrity of tile copyright laws which seek to

encourage individual effort and creativity by panting valuable enforceable rights." Atari Inc.

672 F.2d at 620. ~ ~~era11y Hessinger Dec.!.
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VI. DEFENDANTS SHOULD BE ENJOINED FROM CONTRIBUTORILY OR

VICARIOUSLY INFRINGING ANY OF PI..AmIll.lS' COPYRIGH:rs

To prevent continuing infiingement, Plaintiffs need an injunction prohibiting the

Aimstcr system from being used to enable the infringement of any of Plaintiffs' copyrighted

works. ~ P~& Southern Co. v. ~ 744 F.2d 1490, 1499 n.!7 (11th Cir.

1984XCopyrlght Act authorizes an injunction "on such terms as it may deem reasonable to

prevent or resttain infringement of a copyrlght"); ~ Mmic. Inc. v. Harbor Cities Broad.

~ 950 F. Supp. 913, 916 (E.D. Wis. 1997)(cnjoining radio station that inftinged 10 musical

composition copyrights and "prohibit(ing) the defendant from perfuuulng any songs to which

AsCAP ~~~ the right to liCalSe. "); Zeon Music v. Stars IJUJ I..o1.lDQe. I..~ 1994 WI..

163636. at.5 (N.D. Dl. Apr. 28, 1994Xde~~ infrinaed four songs. court enjoined

deferldants "ftom publicly perfonning or sponsoring the public perfonuances of allY musical

composition included in ASCAP'.s repertory tmtil stich time as defendants obtain a license to do

so")(cmpbasis added); WeintraUb/OM Music v. Atlantic Fish &: Chins.. Iuc- 1991 WL 34713t at

.4 (N.D. fit. Mar. 13, 1991)(~en sonp infringed by restaurant; because oftbreat offut\uoe

infringement, Court enjoined "furdler infringement of the copyrights held by ASCAP membersft);

Broadcast M~c.lnc.. v.Dendri nos. 1983 WL 11S3t at.7 (N.D. Ill. Oct. 21,1983); Columbia

~Uua Indus..IIM:. v. Bahena. 1996 WL 328015, at ~4 (N.D\DlI~ II, 1996)(cnjo~

infrinaement of any of plaintiffs' woIks); Walt pjax Co. !. Powell 897 F.2d S6S (D.C. Cir.

1990); see a1~ CSC Holdings. Inc. v. GreenleafElec..lnc- 2000 WI.. 715601, at.7 (N.D. Ill.

June 2, 2000) ("[a] balancing oftbc parties' respective hardships reveals that the injunction

means only that Defendants will be enjoined from conducting a bt-Lci11~~ that is prohibited by

federal law.").

Aimster's massi~ perlasive. and bI~~ infriDgemCllt uoabashed1y t10\dS the law

and mAndates the imposition of an injunction proh1mting infringanent of all ofPlalnti~'

coPYrighted works.

VB. THE BON]
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S5.000,000. ~ at 927; Napstel'. 239 F. 3d at 1028. H~e, a substantially lower bond is warranted,

because, amolli other thiDgs the N~prec edcnt establishes that the essentially identical

conduct of Aimster is infringing. ~ theref~. an appropriate subject for injunctive relief.

CONCLUSION

For all of the foreaoiDs reasons. Plaintiffs respectfully request thBt the Court enter

a preliminary injunction enjoining Defcndants from infiinging auy of Plaintiffs' copyrighted

works

~~~"""-~~~~~~-~
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Floyd A. MalMieU
Lee J. EulSa1
KA TfEN MUCHIN & ZA VIS
S25 West Monroe Stleet
Chicago, Illinois 60661-3693
(312) 902-5200

Russell J. F~kman
Roy L. Shults
Patricia H. Benson
p~ B. OcIbl\DD
Karin O. Plgnanelli
MITCHELL SILBERBERG & KNUPP LLP
11377 West Olympic Bou1evBId
Los Angeles, California 90064-1683
(310) 312-2000

Matthew J. ()ppeI1heim
AndJea M. Sbmin
RECORDING INDUSTRY ASSOCIAnON OF AMERICA-INC.
1330 CGiK:-~cut Avm~ N. W., Suite 300
Wasbiqton, D.C. 20036
(202) 775-0101

21

039S019.10



Carey R. Ramos
Mithael C. Keats
Theodore K. Cheng
PAUL, WEISS, RIFK1ND, WHARTON &; GARRISON128S Avenue of the Americas .

New York, New York 10019-6064
(212) 373.3000

Evan R. Chesler
Katherine B. Foaest
CRAVAnI. SWAINE &;; MOORE
825 Eighth Avenue
New York, New York 10019
(212) 474-1000

Leon P. Gold
Carla M. Miller
PROSKAUER ROSE LLP
1585 Broadway
New York, New York 10036
(212) 969-3000

22

0395019.10



APPENDIX

RECORD COMPANY PLAINTIFFS

Atlantic :~rdin& Corporation, Elektra Entertaimnent Group Inc.. Wamer.Bros. Records Inc..
London-Sire Records Inc., Maverick Recording Company, TolnDlY Boy Music, 143 Records.
At1aDtic Rhino Ventures Inc. d/b/a Rhino EnteIt~~t Company, WEA IDtauationallnc.,
WEA l~-M Inc., I1me Warner EntCl'taiDmcnt Company. L.P., and New Line Cl~
Corporatioo, Zomba Recording Corporation, Caroline Records, Inc., EM! Christian Music
GroUP. Inc., Narada Productions, Inc., Noo Trybc Records, Inc., The Forefront Communications
GroUp. Priority Records LLC. Sony Discos l11C., UMG Recordings, Inc., HMO Music d/b/a The
RCA Records Label. Motown Record Company, L.P., Loud Rec.ords LLc, Hollywood Records.
Inc., Sony Music Entertainment Inc., Capitol Records, Inc., Arista Records, Inc.. Intcrscope
Reco~ Virgin Rccotds America, ~ BMa Music d/b/a WiMn.m Hill, BMG Music d/b/a
BMa &~Ain..~ Bad Boy Reeords. and.LaF~ R«.o~


