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l. INTRODUCTION
As Charter predicted, the RIAA’s response to Charter's MotioQuash the RIAA’s
non-compliant, omnibus Subpoena is little more than a diatribe agaieshdt file-sharing,
which totally misses the point of Charter’'s motion. Indeed, the R#&n stoops to the absurd
suggestion that Charter somehow condones copyright violations. Chaeglysdirects the
Court to the key issues before it, issues that the RIAA’s response attemptsut@ obsc
1. Can the RIAA prevent Charter from complying with federal fawhich requires
that Charter notify its subscribers befarmdeasing identifying information — by

unilaterally imposing a deadline for responding to its Subpoena tleatieély
precludes advance notice to the affected subscribers?

2. Does an e-mail address or phone number — neither of which ideat#idsscriber
— fall within the limited information “sufficient to identify” aubscriber that is
required by the DMCA? and

3. Given the RIAA’s continuing onslaught of DMCA subpoenas — with nmaore
filed each week — should Charter solely bear the significant cumulative expense of
gathering and producing the information sought by the RIAA subpoeassym
because the allegedly infringing transmissions happened to travel, unbeknownst to
Charter, on part of its network?

Il. BACKGROUND AND SUMMARY OF THE REPLY

The RIAA never disputesthat the Cable Communications Act (“CCA’protects the

privacy of the subscriber-identifying information held by Chartiior can the RIAA deny that
the CCA reflects Congress’ express intent that, absent “a oodet,” cable subscribers are
entitled to prior written notice before a cable operator maglais “personally identifiable
information concerning any subscribér.And even with a court order, the subscriber is entitled
to an opportunity to “appear and contest” the claim — which requires mtice. While the

RIAA falsely asserts that these issues were decidededyetizondecisions (which are now on

147 U.S.C. § 551.

%1d. at § 551(h).



appeal), no court has ever addressed the proper reconciliation betwestattitory protections
of the CCA and the disclosure requirements of the DMCA. Incise of first impression, the
RIAA would have this Court ignore federal law, disregard the édRules of Civil Procedure,

and cast aside the fundamental due process rights of Charter’sitsertssanerely because the
RIAA asserts — without proof — that the billion-dollar mega-corpomat that make up the

RIAA’s membership might lose a few CD sdleturing the brief time that it would take to
provide Charter’s affected subscribers with the notice reqbiyddderal law.

In an obvious effort to thwart Charter’s ability to notify its suiizers prior to releasing
any personally identifiable information, the RIAA has unilatgrathposed a deadline of no
more than five business days to respond to its DMCA subpoenas. Not ordythdse
unreasonable time for compliance barely afford Charter enoughttingather the requested
information, it is clearly designed to preclude Charter’'s affibcubscribers from exercising
their right, provided by the CCA, to contest the subpoenas if they so choose.

The RIAA compounds its attempted abuse of the DMCA by demandingCtierter
disclose private subscriber information beyond that required byM@A. The RIAA concedes
that it seeks this additional information not to “identify” the suibsecs (as required by the
DMCA), but simply to make it more convenient for the RIAA to “cotitdlee subscribers it is
targeting. However, in striking a balance between the self-hefgures of the DMCA and the

privacy rights protected by the CCA, the Court should not permit tA& B misuse DMCA

% The RIAA is purporting to act on behalf of suchgaeompanies as Universal Music Group, EMI Recorded
Music, Sony Music Entertainment, BMG Music Groupdé&Jnivision Music, Inc. [Opp. at n.1], whose comml
annual revenues dwarf those earned by Charter.

* The RIAA’s claims of the alleged demise of theareling industry as a result of peer-to-peer filarghy (as
opposed to general economic conditions, a perceiladrioration in the quality of the music, or tmanner in
which it is now marketed) [Opp. at 3-4] is basetlrely on supposed evidence that the RIAA has texdtexl before
this Court. Similarly, these asserted “facts” wao¢ before Congress in 1998, when the DMCA was tedacAs
the district court found iverizon | peer-to-peer file sharing was “not even a glimineanyone’s eye when the
DMCA was enacted.’In re Verizon Internet Services, In240 F. Supp. 2d 24, 38 (D.D.C. 2003).
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subpoenas to obtain subscribers’ telephone numbers (home, work, cellptheravise), e-mail
addresses or any information beyond the minimum information sirffido “identify” the
subscriber behind an IP address — which is all that the subpoewiaigroof the DMCA
permits> Nor should the RIAA be permitted to inject further confusion suing omnibus
subpoenas simply for its own ease of service. Indeed, even thfe ®ids not believe its own
argument that the DMCA authorizes such multifarious subpoenas. @werysubpoena served
by the RIAA upon Charter — including the original D.C. subpoenas for tHe @8ldresses at
issue here — is a subpoena for the identity of the user of a #hatidress.

Finally, the RIAA insists that Charter, not the RIAA, must bimer entire burden and
expense of compliance with the RIAA’s repeated invocation of-teg|l” measures under the
DMCA. The RIAA vainly attempts to justify this unauthorized burdbiftisg by trying to
implicate Charter in the alleged misdeeds of Charter's sliessri— contrary to established
copyright law. Even thé&/erizon decisions recognized that the DMCA does not trump the
protection of Rule 45; to the contrary, DMCA subpoenas must comply with £ “to the
greatest extent practicabl®."This expressed intent is not “trumped” by the implied inteat t
the RIAA attempts to impose from multiple appearances of the \eagpkditiously” in the Act.
And because compliance with the wave of DMCA subpoenas imposes ficaignexpense
upon Charter, a third-party from whom information is sought, the Cbaorttld order the RIAA

to reimburse Charter’s reasonable expenses incurred in connection with the DMCAnasbpoe

17 U.S.C. § 512(h)(3).
® SeeWhitehead Decl., Exh. 1 to Opp. at { 25.

" Contrary to the RIAA’s insinuations, Charter istdprofiting” from copyright violations that are lagedly
committed by any of its subscribers. Charter’'sssuber base may be growing — as the popularitiegitimate
high-speed access to the Internet has grown -t befies logic and credulity for the RIAA to sugg#sat Charter’s
growth is attributable principally to hordes ofegled copyright violators.

817 U.S.C. § 512(h)(6).



. ARGUMENT AND AUTHORITIES

A. The RIAA’s Subpoena Requires Charter to Violate the CCA by Failig To Allow a
“Reasonable Time” To Notify the Affected Customers

1. The “Expeditious” Terminology in the DMCA Does Not Trump the Advance
Notice Requirement of the CCA

Although Charter is the party opposing the RIAA’s enforcementthef defective
Subpoena, the Court should not lose sight of the fact that those neaseé@fére the 93 Charter
subscribers whose personal identifying information is being solBging merely a custodian of
this confidential information, Charter is legally obligated toueaghat the subscriber’s privacy
rights, including those afforded by the CCA, are not trampled uporthé RIAA. The
unreasonably short compliance period demanded by the RIAA not only corapso@iarter’s
fundamental duty of loyalty to its subscribers, but could subject Charter to cagniliability for
failing to provide advance notice to its subscribiers.

Yet the RIAA boldly asserts that Charter's “obligations ammply trumped by the
DMCA.” [Opp. at 9] The RIAA mistakenly bases this assertiotlenDMCA’s reference to
“notwithstanding any other provision of law” and insists that theams not just that disclosure
of the information is authorized by the Act (the only sensible ngadf this phrase), but that
Charter must ignorall pre-disclosure notice requirements imposed by federal [&iv, citing
17 U.S.C. 8§ 512(h)(5)] Under the RIAA’s interpretation, the DMCA requiresble ISP to
associate a subscriber’s personal identifying information witticpéar content exchanged over

the Internet_withoutaffording the subscriber sufficient advance notice and a meaningful

° See, e.gWilson v. American Cablevision of Kansas City, |a83 F.R.D. 573, 579 (W.D. Mo. 1990) (noting that
the CCA “provides every individual subscriber tdleatelevision with an appropriate remedy by waynalividual
actions for violations of the requirement of thait Ancluding but not limited to the recovery ofndages, attorney’s
fees and court costs”). Certainly, Congress ditlintend to impose_additionalivil liability on cable ISPs in
enacting the DMCA.



“opportunity to appear and contest” the RIAA’s claim, as mandayetie CCA. See47 U.S.C.
8 551(h).

This supposed abolition of due process and privacy rights finds no supfi@atMCA,
indeed, it flies in the face of the legislative history of tid@A itself. While providing in the
DMCA certain “self-help” remedies for copyright owners (sushtlze subpoena provision of
section 512(h)), Congress also recognized the substantial need to protect tlyegmiviieedom
of expression of the over 100 million Internet users in this courgel7 U.S.C. 88 512(m),
1205; see alsoS. Rep. No. 105-190, at 18 (1998) (“[T]he committee concluded that it was
prudent to rule out any scenario in which section 1201 might be rghexa to make it harder,
rather than easier, to protect personal privacy on the Intern&iten that the DMCA does not
expressly override the subscribers’ privacy rights — proteoteat, alia, through the CCA — the
“expeditious” disclosure provision of the DMCA cannot be read to intiglitrump” Charter’s
obligations under the CCA, but, rather, must be read in harmithythem. As the Supreme
Court admonished iNlorton v. Mancari

The courts are not at liberty to pick and choose among congressiacsthents,

and when two statutes are capable of co-existence, it is theofltihg courts,

absent a clearly expressed congressional intention to the gomtraegard each

as effective.

417 U.S. 535, 551 (1974). Because nothing in the DMCA establishes a five-day time limit for an
“expeditious” disclosure, affording Charter the minimum time neédgxovide its subscribers

with advance notice and an “opportunity to appear and contest” the Subgatesies this

Court’s obligation to harmonize this express requirernétite CCA with the DMCA.

2. Compliance In Five Business Days Is Not “Reasonable” Under Rule 45
In addition to arguing that the DMCA trumps the notice provisiotn@fCCA, the RIAA

further argues that the DMCA'’s use of the term “expeditiouslynps any notice provision in



Federal Rule of Civil Procedure 45. [Opp. at 8] In the alteraathe RIAA insists that Rule 45
does not provide for a minimum compliance period of 14 days, and argudsréuptires only
that the compliance period be “reasonable” under the circumstandgs. [

The RIAA’s “trumping” argument has already been rejectediénRIAA’s Verizontest
case. In holding that the Internet user’s rights were protecteer the DMCA, the court noted
that DMCA subpoenas aseibject to albf the protections of Rule 45:

[T]he Federal Rules of Civil Procedure govern the issuance, sgenforcement

and compliance of subpoenas. 17 U.S.C. 8 512(h)(6). Hence, access to the court

and the judicial supervision Verizon urges to protect Internet isergailable.

Service providers or their subscribers, for example, can emplayR: Qv. P. 45

to object to, modify or move to quash a subpoena, or even to seek sanctions.

In re Verizon Internet Services, In@57 F. Supp. 2d 244, 263 (D.D.C. 2003) (“Verizon II").
Indeed, the availability of Rule 45 as “yet another layer of ptiote for Internet users” was
central to the court’s conclusion that the DMCA does not violat&itlse Amendment, including
user’s rights to_anonymouspeech on the Internetld. The RIAA itself seized on these
protections for Internet users in subsequent briefing on Verizgpsah to the D.C. Circuit
Court of Appeals, representing that the subpoena power of the DMCA doeéslat# the First

Amendment because it “provides for case-by-case adjudication thtbagRule 45 process so

that the subpoena can be challenged prior to enforceérfehtaving relied on Rule 45 to bolster

its argument that the DMCA is constitutional, the RIAA cannot noyuethe opposite.e., that
the DMCA is not subject to the protections of Rule 45, and that shbsttinave no practical
opportunity or means to challenge a DMCA subpoena “prior to enforcement.”

The need to protect the subscribers’ rights is not merely hypathetor is it futile.

Third parties whose confidential information is sought in a procedzihgeen two other parties

1% Brief of Appellee Recording Industry Associatiohfimerica at 38)n re Verizon Internet Services, In&los. 03-
7015 & 03-7053 (D.C. Cir., filed July 10, 2003) (ginasis added).
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have routinely been granted the right to intervene under Federal Rule @rbtect their
confidential information from being improperly discloséd. One such action currently
challenges a DMCA subpoena served by the RIAA, where thersdrsedentified only by her
peer-to-peer nickname — “nycfashiongirl” — is being represesmtedymously by couns&. In
pleadings filed in connection with the RIAA’s motion to enforceghkpoena, filed in August,
the RIAA has consented to the subscriber’s intervention.

In fact, since the filing of Charter’s Motion to Quash, sevefdhe affected subscribers
or their counsel have contacted Charter and indicated that thetak®agction to preserve their
rights. [Lindsey Supp. Decl., Exh. 1 hereto, at § 5] Thus, Charter imisotg the subscriber
notice issue as a mere technical argument, but in support of impolikgations owed to
Charter’s subscribers — real people who may wish to protect their rights.

Although the 14-day default period set forth in Rule 45 should apply asmum in the
absence of an articulated basis for a shorter period [Memorand@sB]athis Court need not
resolve that issue. As explained in Charter's opening Memorandum, ousneourts have
recognized that seven days is motreasonable” amount of time under Rule 45 for compliance
with a subpoenduces tecum [Memorandum at 7] This is particularly true where, as hbee,
information sought does not legally belong to Charter, but to tleetatf subscriber. In any
event, a compliance period that does not afford the affected subsaribepportunity to
challenge the Subpoena effectively nullifies the protections ofC&é, and should not be

upheld by this Court.

1 Cf. In re: Sealed Cas@37 F.3d 657, 664 (D.C. Cir. 2001) (observing tf@nce the information included in the
FEC'’s subpoena enforcement action is releasedcalseis out of the bag,” and Appellant’s statuyoguaranteed
confidentiality would be forever lost.”).

21n re Subpoena to Verizon Internet Services,, Idisc. Action No. 03-MC-804-HHK/JMF (subpoena isgululy
9, 2003) (“Verizon 11I"), Motion To Intervene filedugust 21, 2003.
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For the reasons explained above, five business days is not “reasonatiés” these
circumstances. Unless the RIAA can articulate exigenuristances that require accelerated
compliance? it should be required to allow at least 14 business days for comwligith all
DMCA subpoenas so that Charter will have sufficient time to gdbieenecessary information,
notify its affected subscriber(s), and allow the affected subscribers totptae rights.

3. Charter’'s Notice Arguments Are Not Moot

Attempting to gloss over the foregoing facts, the RIAA arghat because the omnibus
Subpoena is a re-issuance of 93 prior subpoenas, Charter has d@ffebtid “months” to
respond, and thus the Subpoena’s failure on its ta@dford adequate time for compliance is
somehow irrelevant. [Opp. at 6-8] It is completely disingenuous, howfarethe RIAA to
argue that Charter’'s Motion to Quash is moot due to the pas$amme) because it was
Charter’s timely lodging of objectioffsand the filing of this Motion — not the Subpoena itself —
that afforded Charter additional time to notify its subscribers.

The RIAA’s argument also requires this Court to overlook the nuthgr subpoenas
issued by the RIAA from this Court — af which purportedly require Charter to furnish the
subpoenaed information in five business days or less. Thus, the prespoea does not stand
in isolation, but is merely the start of a continued course of conduct by the RIAA @dhit.

Moreover, the RIAA’s reliance on the superseded D.C. subpoenasdsarrag. The
RIAA’s previous issuance of deficient subpoenas, from a Court withaigdjction over

Charter, does not justify the abbreviated compliance period demanded face of the present

13 For example, the RIAA has not alleged that anyaimses of alleged illegal file-sharing here haweoived pre-
release music. Nor does the RIAA have any reagdrelieve that Charter has not conscientiously grkesl the
requested informationCf. “Whitehead” Declaration, Exh. 1 to Opp., at T 29.

14 Under Rule 45, service of objections to a subpahrzes tecunplaces the burden on the requesting party to
overcome the objections in seeking an order to emmduction. ED. R. Qv. P. 45(c)(2)(B).

8



consolidated Subpoena. Issuing the present Subpoena from this datfrictvas not merely a
formality done for the convenience of Charter. [Opp. at 6] Tadmérary, the re-issuance was
necessary due to the fundamental jurisdictional defect of tH2.@3Subpoenas. The fact that
Charter diligently saved the information requested in the D.C. Subpdeeasnot excuse the
RIAA from affording a proper compliance period in this Subpoena and in future subpoenas.
Finally, because Charter obviously could not provide notice of the subpssnas iout
of this Court until they were issued, or notify its subscribernsahg challenges to the subpoenas
should be directed to this Court, Charter’s affected subscribersonveecently learned of the
Subpoena. [Lindsey Supp. Decl. at § 3] Thus, the lack of suffitieatto provide notice is far
from moot; indeed, the importance of that notice is underscored byahg calls that Charter
has received recently from affected subscribers who may wishaitenge the Subpoena or
otherwise protect their right to object to disclosure of their identifyingnmétion. [d. at § 5]
Unless restrained by this Court, the RIAA will continue to sesudpoenas with
truncated compliance dates, depriving Charter and its subsarities Rule 45 protections that
the Verizoncourt found critical to the constitutionality of the DMCA. Thusst@iourt should
rule on this objection now, to ensure that all future subpoenas afforceCaagasonable time to
respond, taking into consideration the affected subscriber’s rights umeelia, the CCA.
B. The Subpoena Overreaches Beyond the Limited Authorization of theNdCA

1. Telephone Numbers and E-Mail Addresses Are Contact Information Ogtde
the Scope of “Information Sufficient To Identify” Subscribers

The RIAA asserts that “information sufficient to identify’sabscriber really means all
information that would make it more convenient for the DMCA to coraastibscriber. [Opp. at
13] The very language of the DMCA belies the RIAA’s argnineThe subpoena provision of

the DMCA does not require disclosure of all “contact” informati@ther, it states that only



“information sufficient to_identify the subscriber may be obtained. 17 U.S.C. § 512(h)(3)
(emphasis added). This section contrasts sharply with section @)&¥)iv) of the DMCA,
which deals with information that a copyright owner must provide $ergice provider, and
requires “[ijnformation sufficient to permit the service providecontacthe complaining party,
such as an address, telephone number, and, if available, an electrib@ddress.” (emphasis
added). Similarly, still_othemportions of the DMCA — those setting forth the “counter
notification” procedure — explicitly require that a counter-nadtiien from a subscriber provide:
“The subscriber's name, address, and telephone number, and a stateahehée subscriber
consents to the jurisdiction of Federal District Court for thecjatidistrict in which the address
is located....” 17 U.S.C. § 512(g)(3)(D). Congress’ chaice tnoinclude either “contact”
information, “telephone numbers” or “electronic mail addresses” @& sihbpoena provision
clearly indicates that Congress did not intend to require ISBis¢mse telephone numbers and
e-mail addresses in response to subpothas.

The only reason that copyright holders are permitted to obtaimn&rynation from an
ISP is simply that the identity of a subscriber cannot be asved from the IP address.
Conversely, once a copyright holder has obtained a name and addvagh thipropeDMCA
subpoena, then the copyright holder may avail itself of ordinaryadstto obtain a phone
number or e-mail address if it so desires.

The RIAA does not even attempt to argue that information beyond a arasnghysical
address is actually required to “identify” a subscriber — as niashdey the DMCA. Rather, the

RIAA indicates that it would be more convenient to obtain this information from Clmtause

15 Cf. Friends of Earth v. U.S. Envt'| Protection Aggn333 F.3d 184, 188-189 (D.C. Cir. 2003) (discugsin
doctrine ofexpressio unius est exclusio altejius
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its own dispute will “invariably will require contacting the imiger.”® [Opp. at 13] But the
DMCA was never designed to transform ISPs into the RIAA’s personamatan hotline. The
RIAA’s proposed interpretation would have this Court tread down a vippesy slope. If the
Court permits the RIAA to compel disclosure of “all telephone nugiberwhere does the
disclosure end? Subscribers often have multiple phone numbers on filedingcwork
numbers, home numbers, unlisted numbers, and private cell phone numbers. Béeatese
itself cannot readily determine from its records which telephonéarsrare unlisted, Charter,
under the CCA, treats all of its subscribers’ telephone numbers as private.

The RIAA also attempts to justify its request for e-mail addes by relying on the fact
that the alleged “illegal conduct” occurs “in cyberspace.” [Opf3& But this is of no moment,
as all conduct addressed by DMCA subpoenas necessarily must occur inpeygeeryet
Congress chose not to include “electronic mail addresses’riasfihe identifying information
required to be disclosed, even though Congress explicitly required it elsewheréiirt.t

In short, the RIAA’s demand for disclosure of this type of “contadidrmation, solely
for its own convenience, is an unwarranted invasion of a subscribmasyr The Court should
reject the RIAA’s post-legislative attempt to broaden #létselp subpoena provision to allow
the RIAA to help itself to information beyond a subscriber’'s name and addresses.

2. Subpoenas for Multiple IP Addresses Are Not Contemplated by theMCA

The RIAA’s chief complaint against serving individual subpoenakirsgenformation
regarding a single IP address is that it will “burden thexlCof this Court.” [Opp. at 12] The

RIAA then notes that “courts routinely handle subpoenas which requésple categories of

18 |n reality, the RIAA’s actions contradict this irfg as many subscribers have been sued by the Riif#out any
attempt at advance contact — even after certain-¢able) ISPs actually provided telephone numberssponse to
RIAA subpoenas. JeeExh. 4.G to Motion for Protective Order (writtegstimony of Lorraine Sullivan in front of
the Senate Committee on Governmental Affairs orieaiper 30, 2003)]

11



information.” [ld.] What this argument overlooks — as do most of the RIAA’s aeguisnt— is
that the RIAA is not seeking just “categories of information'obging to Charter. Rather, the
RIAA is seeking personally identifying information belonging tonjmandividuals. As Charter
pointed out in its Memorandum, it will surely burden this Court ifustrdivvy up a subpoena in
response to multiple challenges by different individuals subject to the same subpoena.

The Dictionary Act, cited by the RIAA in challenging Cleaits reading of the DMCA as
referring to an infringer in the singular, does not aid thaAd cause. That Act allows the
single context to import the plural only “unless the context indgcatherwise.” 1 U.S.C. § 1.
In the case of the DMCA, the context certainly indicates otlserwAs the/erizoncourt noted,
subscribers are afforded opportunities to challenge subpoenas issuethar@B®ICA>’ But, as
noted above, such a process would surely become tangled and burdensomerlfAhe
continued issuing consolidated subpoenas implicating countless different individuals.

While the RIAA claims that the DMCA allows consolidated subpsegitga actions speak
much louder than its words: All prior subpoenas, and all subsequent subjssred from this

Court, have been single-IP-address subpoefiééhitehead Decl., Exh. 1 to RIAA Opp., at § 25

(“The other subpoenas that the RIAA has obtained from the EasitgnciDof Missouri Court
each pertain to only one Charter subscriber.”)]

C. Any Order Compelling Compliance Must Protect Charter from the Sgnificant
Expense and Burden of Responding to the Subpoena Under the DMCA

Finally, the RIAA flagrantly mischaracterizes Chartensasonable request for
compensation, made pursuant to a clear mandate under Federal Rula 4&angem” demand.
At no point has Charter withheld its subscribers’ confidential infaonaas a “hostage” for

money. Rather, Charter has properly withheld its subscriberfigiagtinformation in order to

\/erizon I 257 F. Supp. 2d at 263-264.

12



satisfy its obligations undeinter alia, the CCA, and pending the Court’'s decision on this
Motion. For the reasons set forth above, the Court should quash the SubBogna.the event
that the Court orders Charter to comply with some aspects ofuthgo&na, the Court should
order the RIAA to pay Charter's expenses necessarily incurred in compliance

Numerous courts have recognized that protecting third parties Qlkarter from

“significant expense” incurred in response to a subpoena is mandagey Rule 43° And a

party is entitled to seek recovery of its anticipated expenses in advarmapifance® Nothing
in the DMCA evidences any intent to depart from the mandatorysbifing provisions of Rule
45. The RIAA’s argument to the contrary — that the DMCA adopts “lmiyed parts of Rule
45” — is absurd. The DMCA expressly states that DMCA subpoehad t& governed to the
greatest extent practicable by those provisions of the FeRleled of Civil Procedure governing

the issuance, service and enforcemeihta subpoena duces tecum.” 17 U.S.C. § 512(h)(6)

(emphasis added). Such language does not preclude the applicatiedeodl FRule 45, but
wholly embraces it In turn, as the district court noted\terizon®! the protections of Rule 45
are critical to the very constitutionality of the DMCA. Inrfpaular, Rule 45(c) states that any
order compelling production “shabrotect any person who is not a party or an officer of a party
from significant expense resulting from the inspection and copyirgbd. R. Qv. P. 45(c)

(emphasis added). This provision of Rule 45 is not some special progajgticable in limited

18 See, e.g.Linder v. Calero-Portocarrerp251 F.3d 178, 182 (D.C. Cir. 2001) (explainingttthe cost-shifting
provision of Rule 45 is automatically invoked iEteubpoena imposes “significant” expenses on thepaoty).

¥ See, e.g SEC v. Arthur Young & Cp584 F.2d 1018 (D.C. Cir. 1978) (conditioning exfment of subpoena on
obligation to reimburse for the costs of complignce

% See Whitman v. State Highway Comm00 F. Supp. 1050, 1071 (W.D. Mo. 1975) (undetefal statute
requiring state agency to follow federal policie® ‘the greatest extent practicable under state” ldtotal
compliance” was required).

2L Verizon Il 257 F. Supp. 2d at 263-264 (explaining that ‘EMCA provides that the Federal Rules of Civil
Procedure govern the issuance, service, enforcemneintompliancef subpoenas”) (emphasis added).
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circumstances, but instead lies at the heart of the “enforcementisions of Rule 45, which are
expressly incorporated into the DMCA.

Remarkably, the RIAA admits that it has served more subpoenas oterdhahe past
eight weeks than it served on all ISPs in the United Statée ifive years before it launched its
current campaign. [Whitehead Decl., Exh. 1 to Opp., at { 14]. Yet the RIAA abse@harter
should bear the burden of compliance with this flood of DMCA subpoenaiseof the
assumption that, absent the DMCA, Charter would somehow be liablee tRIAA for the
alleged copyright violations committed by Charter’s subscribéis engage in peer-to-peer file
sharing®® [Opp. at 2, 4] Based on this notion, the RIAA suggests that I&Psas Charter
have already been “compensated” by the “benefits” of the DM@@ do not deserve “further
compensation.” [Opp. at 14] This argument is premised on a fundamasggiplication of
copyright law. The DMCA “did not rewrite copyright law fdnet on-line world”; rather, it
created the safe harbors to insulate ISPs “should they be dcofisaolating traditional
copyright law.®® Prior to the DMCA, the law was already well-establistrert a provider who
acts as a passive conduit for third parties’ copies wakatié for direct infringemerft® Courts
have since rejected contributory and vicarious liability under singilzumstance®> Thus,

according to traditional principles of copyright law, Charter aistaio additional protection

% The RIAA falsely suggests to this Court that tlredmminant use of peer-to-peer software is for dgpy
infringement. In fact, such software has legitienases, such as the exchange of material in thicgldomain and
the authorized exchange of copyrighted materisisview of this fact, a federal district court rety rejected the
RIAA’s argument that distribution of peer-to-peaftaare itself constituted an act of vicarious @ntributory
copyright infringementMGM Studios v. Grokster, Ltd259 F. Supp. 2d 1029, 1035-36 (C.D. Cal. 2003).

Z Ellison v. Robertsqnl89 F. Supp. 2d 1051, 1060 (C.D. Cal. 2002).

% See e.g. Religious Tech. Ctr. v. Netcom On-Linerlamtation Servs., Inc907 F. Supp. 1361, 1372-73 (N.D.
Cal. 1995) (holding that operator of a computetdiud board system that forwarded messages froracsiltiers to
other subscribers was not liable for displayingy@hted works because it took no role in contngllithe content
of the information but only acted as passive condiuihe information).

% Grokster 259 F. Supp. 2d at 1035-38ljison, 189 F. Supp. 2d at 1064.
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from the safe harbor provisions of the DMCA because, with respguer-to-peer file sharing,
Charter has no potential liability in the first place. Indeted undisputed that, as a “passive”
provider of cable Internet services, Charter has no control oveauldscribers’ activities in
exchanging e-mail, browsing web pages, or engaging in peer-tdifgesharing?® Charter is
truly an innocent third party caught in the middle, and should not uailigtbear the significant
expense of compliance with not just Ghéut thousandsf DMCA subpoenas per year

When viewed in the aggregate of thousands of IP addresses subpoengedr ptiis
cost (an average of $60 per IP address) is certainly “signifi’ as Charter points out in its
opening Memoranduff And while Charter's revenues are irrelevant to its entitfente
reimbursement under Rule 45, any comparison to the mega-corporaesented by the
RIAA would clearly demonstrate that the RIAA is in a befpasition to bear the cost of
compliance with its own subpoenas.

IV.  CONCLUSION: RELIEF REQUESTED

For the foregoing reasons Charter respectfully requests the¢ @©aywash the Subpoena

issued by the RIAA, or, alternatively, modify the Subpoena to afforfficent time for

compliance, and order the RIAA to reimburse Charter’s cost of compliance.

% SeeGrokster 259 F. Supp. 2d at 1039-1042 (discussing dedimtdanature of current peer-to-peer technology);
see alsd/NVhitehead Decl. [Exh. 1 to Opp.]at 7.

% The RIAA repeatedly notes that Charter allegediynplied “without demanding compensation” with agsén
DMCA subpoena issued by the RIAA at some undiscldsme in “2000.” [Opp. at 5, n.3] A single sulgrma
served years ago pales in comparison to the thdasae RIAA vows to serve.

% The RIAA takes issue with Charter’s sworn declarat attesting to the time required and cost aasediwith
compliance, insisting that Charter’s cost of $60 |feaddress is “wildly inflated.” [Opp. at 14-15s “support”

for this challenge, the RIAA represents that nobledSPs Verizon and SBC have contended that theylacate
the requested information in a shorter amountroéti [Opp. at 15] Not only has the RIAA relied loearsay, but it
has_mischaracterizeitl SBC stated that the 15-45 minutes neededombisfor an “initial search,” and the actual
process of identifying the subscribers “may lengtkte hours.” In re Subpoena to SBC Internet Communications,
Inc., No. 03-MC-1220 (JDB) (D.D.C. 2003), OppositionNttion to Enforce Subpoena. SBC also statedithat
cost of identifying a subscriber is $60 per IP addr
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during the pendency of this matter, including all possible appeals.

/sl

Stephen B. Higgins

E.D. Mo. Bar No. 10499
THOMPSON & COBURN
One US Bank Plaza
St. Louis, Missouri 63101-1611
Tel.: 314-552-6000
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