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USA PATRIOT IMPROVEMENT and REAUTHORIZATION ACT of 2005
(Public Law 109-177).

&

USA PATRIOT Act Additional Reauthorizing Amendments Act of 2006
(Public Law 109-178).

The USA PATRIOT Improvement and Reauthorizafion Act of 2005 (Public law 109-177)

and the USA PATRIOT Act Additional Reauthorizing Amendments Act of 2006 (Public law
109-178) made changes to several statutes,

The relevant changes are summarized below -- -
[Strikeout version key (“Strikeout” key: New text Deleted-text)]. ‘
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FISA BUSINESS RECORD CHANGES

Sec. 106. Access to Certain Business Records Under Section 215 of the USA PATRIOT
Act.! ’

FISA § 501 [50 U.S.C. § 1861]. Access to Certain Business Records for Foi'eign

Intelligence and International Terrorism Investigations.

(a)(1) TheBirector Subject to paragraph (3), the Director of the Federal Bureau of Investigation

' The statutory changes listed here also include the changes made by sections 3 and 4 of

the “USA PATRIOT Act Additional Reauthorizing Amendments Act of 2006.”
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or a designee of the Director (whose rank shall be no lower than Assistant Special Agent in
Charge) may make an application for an order requiring the production of any tangible things
(including books, records, papers, documents, and other items) for an investigation to obtain
foreign intelligence information not concerning a United States person or to protect against
international terrorism or clandestine intelligence activities, provided that such investigation of a
United States person is not conducted solely upon the basis of activities protected by the First
Amendment to the Constitution. -

(2) An investigation conducted under this section shall-

(A) be conducted under guidelines approved by the Attorney General under Executive Order
12333 (or a successor order); and

(B) not be conducted of a United States person solely upon the basis.of activities protected by the
First Amendment to the Constitution of the United States.

(3) In the case of an application for an order requiring the production of library circulation
records. libr: atron lists, book sales records, book customer lists, firearms sales records, tax
return records, educational records, or medical records containing information that would
identify a person, the Director of the Federal Bureau of Investigation may delegate the authori
to make such application to either the Deputy Director of the Federal Bureau of Investigation or
the Executive Assistant Director for National Security (or any successor osition). The Depu

Director or the Executive Assistant Director may not further delegate such authority.
o easlye Assistant Director may not further delegate such authority

(b) Each application under this section—

(1) shall be made to—
(A) a judge of the court established by section 103(a); or

(B) a United States Magistrate J udge under chapter 43 of title 28, United States Code, who is
publicly designated by the Chief Justice of the United States to have the power to hear
applications and grant orders for the production of tangible things under this section on behalf of
a judge of that court; and
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(2) shall include——

(A) a statement of facts showing that there are reasonable grounds to believe that the
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tangible things sought are relevant to an authorized investigation (other than a threat

assessment) conducted in aécordance with subsection (a 2) to obtain foreien intelligence
information not concerning a United States person or to protect against international
terrorism or clandestine intelligence activities, such things being presumptivel relevant

to an authorized investigation if the applicant shows in the statement of the facts that they
pertain to—— .
(i) a foreign power or an agent of a foreign power;

(ii) the activities of a suspected agent of a foreign power who is the subject of
such authorized investigation; or

iii) an individual in contact with. or known 1o, a suspected agent of a foreign
power who is the subject of such authorized investigation: and

. {B) an enumeration of the minimization procédures adopted b the Attorney General
under subsection (g) that are applicable to the retention and dissemination by the Federal
Bureau of Investigation of any tangible things to be made available to the Federal Bureau
of Investigation based on the order requested in such application.

bl
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c)(1) Upon an application made pursuant to this section. if the judee finds that the application
meets the_ requirements of subsections (a) and b), the judge shall enter an ex parte order as
requested. or as modified, approving the release of tan ible things. Such order shall direct that

minimization procedures adopted pursuant to subsection (g) be followed.

(2) An order under this subsectio

A) shall describe the tangible things that are ordered to be produced with sufficient
particularity to permit them to be fairly identified:

B) shall include the date on which the tan ible things must be provided, which shall

allow a reasonable period of time within which the tangible things can be assembled and -
made available: '

(C) shall provide clear and conspicuous notice of the principles and procedures described
in subsection (d);

(D) may only require the p. roduction of a tangible thing if such thing can be obtained with
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a subpoena duces tecum issued by a court of the United States in aid of a grand jury

investigation or with any other order issued by a court of the United States directing the
production of records or tangible things; and
(E) shall not disclose that such order is issued for purposes of an investigation described
in subsection (a).

(d) MMMWMMWWW i ‘ : .

obtained-tangible-thingstinderthis-section,

(d)(1) No person shall disclose to any othier person that the Federal Bureau of [ nvestigation has
sought or obtained tangible things pursuant to an order under this section, other than to——

(A) those persons to whom disclosure is necessary to comply with such order;
(B) an attorney to obtain legal advice or assistance with respect to the production of
things in response to the order: or .

"(C) other persons as permitted by the Director of the Federal Bureau of Investigation or
the designee of the Director.,

2)(A) A person to whom disclosure is made pursuant to paragraph (1) shall be subject to the
nondisclosure requirements applicable 10 a person to whom an order is directed under this sectio

in the same manner as such person. : ‘
(B) Any person who discloses to a person described in subparagraphs (A). (B). or (C)of

aragraph (1) that the Federal Bureau of Investi ation has sought or obtained tangible
things pursuant to an order under this section shall notify such person of the

nondisclosure requirements of this subsection.

C) At the request of the Director of the F ederal Bureau of Investigation or the desi nee
of the Director, any person makine or intending to make a disclosure under sub aragraph
A) or (C) of paragraph (1 shall identify to the Director or such designee the person to

whom such disclosure will be made or to whom such disclosure was made p»rio; to the
request, ’ - .

(€) A person who, in good faiih, produces tangible things under an order pursuant to this section
shall not be liable to any other person for such production. Such production shall not be deemed
to constitute a waiver of any privilege in any other proceeding or context.
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(D(1) In this subsection —

(A) the term “production order” means an order to produce any tangible thing under this

section; and,

(B) the term “nondisclosure order” reans an order imposed under subsection (d).
2)(A)(i) A person receiving a production order may challenge the legality of that order b
filing a petition with the pool established b section 103(e)(1). Not less than 1 vear after the date
of the issuance of the production order. the recipient of a production order may challenge the
nondisclosure order imposed in connection with such production order by filing a petition to
modify or set aside such nondisclosure order consistent with the re uirements of subparagraph
(C), with the pool established by section 103(e)(1).

(ii) The presiding judge shall immediately assign a petition under clause () to 1 of the
judges serving in the pool established b section 103(e)(1). Not later than 72 hours after the
assignhment of such petition, the assigned judee shall conduct an initial review of the petition. If
the assigned judge determines that the etition is frivolous, the assigned j
deny the petition and affirm the production order or nondisclosure order. If the assigned judge
determines the petition is not frivolous. the assigned judge shall promptly consider the petition in
accordance with the procedures established under section 103(e)(2).

(iii) The assignéd judge shall promptly provide a written statement for the record of the
reasons for any determination under this subsection. Upon the request of the Government, any
order setting aside a nondisclosure order shall be stayed pending review pursuant to paragraph

3).

(B) A judge considering a petition to modify or set aside a production order may grant such
etition only if the judge finds that such order does not meet the requirements of this section or is
otherwise unlawful, If the judee does not modify or set aside the production order, the judee
shall immediately affirm such order. and order the recipient to comply therewith.

C)(1) A judge considering a petition to modi or set aside a nondisclosure order mav grant

. such petition only if the judge finds that there is no reason to believe that disclosure may

endanger the national security of the United States, interfere with a criminal, counterterrorism or

counterintelligence investigation, interfere with diplomatic relations, or endanger the life or
h : o

physical safety of any person.

(ii) If, upon filing of such a petition, the Attorney General, Deputy Attorney General, an
Assistant Attorney General, or the Director of the Federal Bureau of Investigation certifies that
disclosure may endanger the national security of the United States or interfere with diplomatic
relations, such certification shall be treated as conclusive, unless the judge finds that the

" certification was made in bad faith.
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(iii) If the judge denies a petition to modify or set aside a nondisclosure order, the

recipient of such order shall be precluded for a period of 1 year from filing another such petition
_ with respect to such nondisclosure order.

(D) Any production or nondisclosure order not explicitly modified or set aside consistent with
this subsection shall remain in full effect.

=== xldll ANillalill 1 1wl CIfecCt.

(3) A petition for review of a decision under paragraph (2) to affirm. modify, or set aside an

order by the Government or an erson receiving such order shall be made to the court of review
established under section 103(b), which shall have jurisdiction to consider such etitions. The
court of review shall provided for the record a written statement of the reasons for its decision
and. on petition by the Government or any person receiving such order for writ of certiorari, the
record shall be transmitted under seal to the Supreme Court of the United States. which shall
have jurisdiction to review such decision.

4) Judicial proceedings under this subsection shall be concluded as expeditious] as possible.
The record of proceedings. includin etitions filed, orders granted. and statements of reasons for
decision, shall be maintained under security measures established by the Chief Justice of the

United States in consultation with the Attorney General and the Director of National Intélligence.

5) All petitions under this subsection shall be filed under seal. In any proceedin s under this
subsection, the court shall, upon request of the government. review ex parte and in camera any

government submission, or-portions thereof. which may include classified information.
() MINIMIZATION PROCEDURES

(1) IN GENERAL,.——Not Jater than 180 days after the date of the enactment of the USA

PATRIOT Improvement and Reauthorization Act of 2005, the Attorne General shall adopt
specific minimization procedures overning the retention and dissemination by the Federal
‘Bureau of Investigation of any tan ible things. or information therein received by the Federal

Bureau of Investigation in response to an order under this title.

(2) DEFINED.——In this section. the term ‘“minimization procedures’’ means——

(A) specific procedures that are reasonably designed in light of the purpose and technique
of an order for the production of tangible things. to minimize the retention. and rohibit

the dissemination, of nonpublicl available information concernin unconsenting United
States persons consistent with the need of the United States to obtain. produce, and

disseminate foreign intelligence information;

B) procedures that require that non ublicly available information, which is not foreign
intelligence information, as defined in section 101(e)(1), shall not be disseminated in a
manner that identifies any United States erson, without such person’s consent. unless

such person’s identity is necessary to understand foreign intelligence information or assess

UNCLASSIFIED 7

EFF Section 215-75




— =

UNCLASSIFIED

its importance; and

[(83) notwithstandin'g sﬁbparagragh‘s (A) and (B), procedures that allow for the retention and
dissemination of information that is evidence of a crime which has been. is being, or is

about to be committed and that is to be retained or disseminated for law enforcement

{h) USE OF INFORMATION.——Information acquired from tangible things received by the

Federal Bureau of Investigation in res onse to an order under this title concerning any United

States person may be used and disclosed by Federal officers and emplovees without the consent of
the United States person only in accordance with the minimization procedures adopted pursuant to
subsection (g). i i i i
Federal Bureau of Investigation in accordance with the provisions of this title shall lose its
rivileged character. No information ac uired from tangible things received by the Federal

Bureau of [nvestigation in response to an order under this title may be used or disclosed by
Federal officers or emplovees except for lawful purposes.

FISA § 502. [SO U.S.C. § 1862] Congressional Oversight.

(@) On a semiammuat-basis annual basis the Attorney General shall fully inform the Permanent
Select Committee on Intelligence of the House of Representatives and the Select Committee on

Intelligence and the Committee of the Judiciary of the Senate concerning all requests for the
production of tangible things under section 501.

>
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(b) In April of each year. the Attorney General shall submit to the House and Senate Committees
on the Judicia and the House Permanent Select Committee on Intelligence and the Senate Select
Committee on Intelligence a report setting forth with respect to the preceding calendar year-

(1) the total number of applications made for ordérs approving requests for the production of
tangible things under section 501; and '

(2) the total number of such orders either granted, modified, or denied; and

(3) the number of such orders either granted. modified. or denied for the production of each of
the following:

(A) Library circulation records, library patron lists, book sales records, or book customer
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ists.

—_—

(B) Firearms sales records.

(C) Tax return records.
(D) Educational records.

(E) Medical records containing information that would identify a person.
{c)(1) In April of each year, the Attorriey General shall submit to Congress a report setting forth

with respect to the preceding year——

(A) the total number of applications made for orders approving requests for the production

of tangible things under section 501 rand
(B) the total number of such orders either granted, modified. or denied.

(2) Each report under thisr sﬁbsection shall be submitted in unclassified form.

FISA § 103.[S0U.S.C. § 1803] = Designation of Judges.

{e)(1} Three judges designated under subsection (a) who reside within 20 miles of the District of

Columbia, or. if all of such judges are unavailable, other judges of the court established under

subsection (a) as may be designated by the presiding judge of such court, shall comprise a petition
review pool which shall have jurisdiction to review petitions filed pursuant to section. S01(A(1).

(2) Not late than 60 days after the date of the enactment of the USA PATRIOT Improvement

and Reauthorization Act of 2005, the court established under subsection (a) shall adopt and,
consistent with the protection of national security, publish procedures for the review of petitions
filed pursuant to section 501(f)(1) by the panel established under paragraph (1). Such procedures
shall provide that review of a petition shall be conducted in camera and shall also provide for the
designation of an acting presiding judge.

Sec. 106A  Audit on Access to Certain Business Records for Foreign Intelligence
Purposes.

[Sec. 106A is an all new section.]

(a) AUDIT.——The Inspector General of the Department of Justice shall perform a
comprehensive audit of the effectiveness and use, including any improper or illegal use, of the

.investigative authority provided to the Federal Bureau of Investigation under title V of the Foreign

Intelligence Surveillance Act of 1978 (50 U.S.C. 1861 et seq.).
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(b) REQUIREMENTS.

The audit required under subsection (a) shall include——

1) an examination of each instance in which the Attorney General, any other officer
- employee. or agent of the Department of Justice, the Director of the Federal Bureau of
Investigation, or a designee of the Director submitted an application to the Foreien Intelli ence

Surveillance Court (as such term is defined in section 301(3) of the Foreign Intelligence

Surveillance Act of 1978 (50 U.S.C. 1821(3))) for an order under section 501 of such Act during

the calendar years of 2002 through 2006,‘ including——

(A) whether the Federal Bureau of Investigation requested that the Department of Justice
submit an application and the request was not submitted to the court (including an

examination of the basis for not submitting the application );

B) whether the court granted. modified or denied the application (including an

examination of the basis for any modification or denial);

(2) the justification for the failure of the Attorney General to issue implementing procedures
governing requests for the production of tangible things under such section in a timely fashion,
including whether such delay harmed national security;

(3) whether bureaucratic or procedural impediments to the use of such requests for production

revent the Federal Bureau of Investigation from taking full advantage of the authorities provided
under section 501 of such Act; ' :

(4) any noteworthy facts or circumstances relating to orders under such section, including any

improper or illegal use of the authority provided under such section; and
(3) an examination of the effectiveness of such section as an investigative tool, including

A) the categories of records obtained and the importance of the information acquired to

the intelligence activities of the Federal Bureau of Investigation or any other Department

or agency of the Federal Government: -

(B) the manner in which such information is collected, retained, analyzed, and
disseminated by the Federal Bureau of Investigation, including any direct access to such
information (such as access to “raw data™) provided to any other Department. a ency. or
instrumentality of Federal, State. local, or tribal governments or any private sector entity;

(C) with respect to calendar year 2006, an examination of the minimization grbcedures
adopted by the Attorney General under section 501(g) of such Act and whether such

minimization procedures protect the constitutional rights of United States persons;
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EY
{D) whether, and how often. the Federal Bureau of Investigation utilized information
acquired pursuant to an order under section 501 of such Act to produce an analytical
intelligence product for distribution within the Federal Bureau of Investigation: to the
intelligence community (as such term is defined in section 3(4) of the National Securi

Act of 1947 (50 U.S.C. 401a(4))). or to other Federal, State, local, or tribal governmen
Departments, agencies. or instrumentalities: and :

(E) whether, and how often, the Federal Bureau of Investigation provided such

information to law enforcement authorities for use in criminal proceedin S.
e sorcement authorities for use in criminal proceedings

(c) SUBMISSION DATES —

(1) PRIOR YEARS. Not later thén one year after the date of the enactment of this Act, or
upon completion of the audit under this section for calendar years 2002, 2003. and 2004

whichever is earlier, the Inspector General of the Department of Justice shall submit to the
Committee on the Judiciary and the Permanent Select Committee on Intelligence of the House of
Representatives and the Committee on the Judiciary and the Select Committee. on Intelligence of
the Senate a report con’éaining the results of the audit conducted under this section for calendar
years 2002, 2003, and 2004. ‘

(2) CALENDAR YEARS 2005 AND 2006. Not later than December 31, 2007. or upon
completion of the audit under this section for calendar vears 2005 and 2006, whichever is earlier
the Inspector General of the Department of Justice shall submit to the Committee on the Judici
and the Permanent Select Committee on Intelligence of the House of Re resentatives and the
Committee on the Judiciary and the Select Committee on Intelligence of the Senate a report
containing the results of the audit conducted under this section for calendar years 2005 and 2006.

(d) PRIOR NOTICE TO ATTORNEY GENERAL AND DIRECTOR OF NATIONAL
INTELLIGENCE; COMMENTS —— ‘

() NOTICE. -Not less than 30 days before the submission of a report under subsections
c)(1) or (c)(2). the Inspector General of the De artment of Justice shall-provide such report to the

Attorney General and the Director of National Intelligence.

(2 COMMENTS.——The Attorney General or the Director.of National Intelligence may
provide comments to be included in the reports submitted under subsections (c)(1) and ( c)(2) as
the Attorney General or the Diréctor of National Intelligence may consider necessary.

(e) UNCLASSIFIED FORM.——The reports submitted under subsection (c)(1) and {(c)(2) and

any comments included under subsection (d)(2) shall be in unclassified form, but may include a
classified annex.,
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