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PRELIMINARY STATEMENT

The plaintiffs in this case are organizations that develop standards (“SDOs”), which are
pursuing claims for copyright infringement against Public.Resource.org (“Public Resource”).
Public Resource is a nonprofit organization that made the 1999 edition of the Standards for
Educational and Psychological Testing (“1999 Standards”)—originally developed by the
plaintiffs but now incorporated by reference into the Code of Federal Regulations by the
Department of Education—freely accessible and downloadable online.

From the moment such standards are incorporated into the public law, all citizens in the
United States are under an obligation to follow the text of those standards to the letter. See
Incorporation by Reference, Office of the Federal Register, http://www.archives.gov/federal-
register/cfr/ibr-locations.html (last visited Jan. 11, 2015). Governments are under a duty to
examine the effect of the materials they reference or incorporate into law, modify those materials
as necessary to reflect changing realities or priorities, and borrow language from other sources in
order to effectively develop the law. None of these activities is consistent with a theory of
copyright law that affords monopoly power to the private organization that first penned the
incorporated set of standards to control the law’s reproduction, distribution, or modification.

Extending copyright protection to standards incorporated into law would lead to
extraordinary and untenable results. A ruling against such an extension and in favor of Public
Resource, on the other hand, would be consistent with both sound precedent and wise public
policy, safeguarding public access to the law and the integrity of the lawmaking process. For

these reasons, the amici who submit this brief (“Amici”) respectfully request that this Court grant
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defendant’s motion for summary judgment and deny plaintiffs’ motion for summary judgment
and permanent injunction.'
INTERESTS OF AMICF

Amici identified in the accompanying Appendix are scholars experienced in the study and
development of copyright law. Each has an interest in the proper functioning of the copyright
system and in the public’s robust and unfettered access to laws with which they are required to
comply. As set forth in their motion for leave to file this brief, Amici write to articulate the
serious damage to access to law, copyright doctrine, and the democratic legislative process that

would arise should plaintiffs’ theory of copyright infringement prevail in this case.’

! Amici joined a separate amicus brief in the case ASTM v. Public Resource, Case No. 1:13-cv-
01215-EGS, which is also pending before this court. This brief largely brings forward the same
legal arguments made in that previous brief with reference to model codes and applies them to
incorporated standards. There are a few modifications in this brief to reflect the factual
differences between the cases: in particular, Section I of the Argument has been updated to
include an example demonstrating how a standard incorporated into law by reference becomes
binding law, and Section II C of the Argument has been updated to highlight the factual
analogies between previous federal cases and the present case. Although the material in question
differs in type (model codes versus incorporated standards), the legal arguments in favor of
denying copyright protection to both—as well as the need for public access to both—are
essentially the same for both types of materials that each set of plaintiffs claims to have been
infringed.

? Pursuant to LCVR 7(0)(5) and Fed. R. App. P. 29(c)(5), Amici hereby certify that no party or
party’s counsel authored the brief in whole or part, that no party or party’s counsel contributed
money that was intended to fund preparing or submitting the brief, and that no person other than
Amici or their counsel contributed money that was intended to fund preparing or submitting the
brief.

> Amici Pamela Samuelson and Jonathan Zittrain are members of the Board of Directors of the
Electronic Frontier Foundation (“EFF”), which represents defendant Public Resource in this
case. Neither Professor Samuelson nor Professor Zittrain had any direct involvement in EFF’s
representation of defendant in the case. As noted in Amici’s motion for leave to submit an amicus
brief, both Professor Samuelson and Professor Zittrain have joined this brief “solely as
individuals and not on behalf of any institutions with which they are affiliated.”
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ARGUMENT

L. THE LAW BELONGS TO THE PUBLIC, AND THE TEXT OF THE LAW THUS BELONGS IN
THE PUBLIC DOMAIN.

Third party-issued standards are often part of the law governing legally compliant
behavior. If, for instance, a car service company in the city of Cambridge, Massachusetts wants
to adopt a new metering methodology for use in its taxi services, it must comply with National
Institute of Standards and Technology (“NIST”’) Handbook 44 pursuant to regulations by the
Cambridge Licensing Commission and Department of Weights and Standards. See Hearing
Decision Civil Citation No. 4576 Issued By City of Cambridge, Mass. Division of Standards
(2012), Weights and Measures Department, City of Cambridge, www.cambridgema.gov/weight
(last visited Feb. 9, 2016). Like the set of standards at issue in this case, the NIST Handbook
provides a set of advisory standards created and promulgated by an external research
organization.

Standards like NIST guidelines are not mandatory on their own, but they become legally
binding once they have been incorporated or referenced in federal regulations or state and local
laws. These guidelines have a significant effect on the legal obligations of the people and
businesses of the United States because they are widely adopted by incorporation or reference.”
For example, separate NIST guidelines dictate specific operational standards for such common
societal entities as supermarkets, gas stations, and pharmacies. When federal or state
governments mandate compliance with NIST standards in their laws, those who fail to comply

may be subject to civil or criminal penalties. See, e.g., Weights and Measures, Monroe Country,

* For a list of references to NIST in the Code of Federal Regulations, see Ileana Martinez, Ajit
Jillavenkatesa, and Carmifia Londofio, NIST in the CFR: A Report on References to NIST (and
NBS) Products and Services in the Code of Federal Regulations, NIST (July 2005), available at
http://gsi.nist.gov/global/docs/NIST Code of FedRegs2005.pdf.
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http://www?2.monroecounty.gov/safety-weights.php (last visited Feb. 9, 2016); Fuel Quality,
Texas Department of Agriculture,
https://texasagriculture.gov/RegulatoryPrograms/FuelQuality.aspx (last visited Feb. 9, 2016).
When incorporated into state and federal regulations, NIST standards become binding law with
real world consequences for those who fail to follow them.

The same is true for other types of standards, including the AERA’s 1999 Standards at
issue here. The 1999 Standards became binding law through a process of administrative
incorporation—in this case, by their direct and exclusive reference in the text of federal law 34
C.F.R. § 668.146(b)(6). Although the text of AERA’s 1999 Standards is not copied word-for-
word into this part of the Code of Federal Regulations, the regulations identify them as the
required set of standards that must be met for compliance under federal law. It does this with
language unequivocally mandating that an educational test “must . . . meet all standards for test
construction provided in the 1999 Edition of the Standards for Education and Psychological
Testing.” 34 C.F.R. § 668.146.

In order to understand and comply with their specific legal obligations, it is critical that
people and businesses subject to a regulation can consult the governing legal standards to which
they are bound—how else could a taxicab driver know that she that was violating NIST
guidelines without consulting the text of the guidelines? In the case of NIST, the standard
developer is a government entity whose texts are freely available in multiple formats online and
can be distributed, copied, or revised without consideration of copyright law. 17 U.S.C. § 105.
But as in the case here, incorporated standards are sometimes generated by non-governmental
entities. According to the arguments posited by the plaintiffs, these incorporated standards would

remain under copyright even when they become binding law. As a result, the entity that
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generated them would have the power to restrict access to the text. Were the plaintiffs’ theory to
prevail, access to legally mandated standards would depend on the forbearance or generosity of
private organizations, which may be beholden to market forces instead of the public interest.

Such an outcome would be inconsistent with the principle that members of the public
have a right to know the law by which they are governed, a principle which is as old as written
laws themselves. Ancient Romans, frustrated by the aristocratic and priestly monopoly on the
administration of justice, demanded that customary law be set down in written statutes and
posted publicly. The result was the Twelve Tables, a set of laws inscribed on bronze in simple
Latin, and posted in the Roman Forum for all to see. P.R. Coleman-Norton, Cicero’s
Contribution to the Text of the Twelve Tables, 46 Classical J. 51, 51 (1950). In 1770s England,
the freedom to make legislators’ writings and speeches available for public scrutiny came to be
seen as a critical bulwark against tyrannical government. In spite of overwhelming opposition by
members of the House of Commons, John Wilkes—a radical politician celebrated in the
American colonies as a champion of liberty—led a popular movement that secured the freedom
of the press to publish transcripts of parliamentary debates. Frederick Seaton Siebert, Freedom of
the Press in England 1476—1776, at 356—63 (2d ed. 1965).

In our own nation, from the earliest Supreme Court copyright decision to the present day,
courts have repeatedly reaffirmed the basic principle that the law is free for publication to all.
See Banks v. Manchester, 128 U.S. 244, 253 (1888) (“The whole work done by the judges
constitutes the authentic exposition and interpretation of the law, which, binding every citizen, is
free for publication to all . . . .”); Wheaton v. Peters, 33 U.S. (8 Pet.) 591, 668 (1834) (“[N]o
reporter has or can have any copyright in the written opinions delivered by this court; and . . . the

judges of the court cannot confer on any reporter any such right.”); Howell v. Miller, 91 F. 129,



Case 1:14-cv-00857-TSC Document 86 Filed 02/16/16 Page 11 of 31

137 (6th Cir. 1898) (Harlan, Circuit Justice) (holding that “any person desiring to publish the
statutes of a state may use any copy of such statutes to be found in any printed book™); Nash v.
Lathrop, 6 N.E. 559, 560 (Mass. 1886) (“Every citizen is presumed to know the law thus
declared, and it needs no argument to show that justice requires that all should have free access
to the opinions, and that it is against sound public policy to prevent this, or to suppress and keep
from the earliest knowledge of the public the statutes, or the decisions and opinions of the
justices.”). The public’s right to fair notice of the law is motivated by justice: the people cannot
be made to suffer for violations of law they could not have avoided. United States v. Lanier, 520
U.S. 259, 265 (1997) (“The . . . principle is that no man shall be held criminally responsible for
conduct which he could not reasonably understand to be proscribed.”) (citations omitted).
Modern public administration presents a new phenomenon: the drafting of standards by
private SDOs, which are then adopted by public entities and given the force of law. But even in
cases as these, courts have drawn on age-old precedents to uphold the principle of free public
access to the law. See Veeck v. S. Bldg. Code Cong. Int’l, 293 F.3d 791, 802 (5th Cir. 2002) (en
banc) (holding that an SDO could not enforce its copyright in a model building code against an
individual who published the code online as part of a compilation of local laws); Building
Officials & Code Adm. v. Code Technology, Inc. (BOCA), 628 F.2d 730, 734 (1st Cir. 1980)
(denying preliminary relief and summary judgment to an SDO who sued the publisher of an
edition of the Massachusetts Building Code, which incorporated the SDO’s model code). To
have held otherwise would have allowed private companies to control how citizens, public
officials, lobbyists, commentators, educators, litigants, and judges discussed, debated, cited, and

revised the laws by which all are governed. Robust precedent, copyright doctrine, and practical
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necessity therefore compel a result here that preserves access to and unrestricted use of the law

regardless of its original source.

I1. THE PROTECTIONS AFFORDED BY FEDERAL COPYRIGHT LAW DO NOT AND CANNOT
APPLY TO THE TEXT OF ENACTED LAWS, REGARDLESS OF WHETHER THEY ARE

DERIVED FROM OR BASED ON PRIVATELY DEVELOPED STANDARDS.

A. Copyright law’s merger doctrine provides that expressions that “merge”
with facts and ideas are not subject to copyright protection.

Copyright law recognizes that “when the subject matter allows for only a very limited
manner of expression, the idea and its expression remain a unit, so that there is no copyrightable
material.” Atari Games Corp. v. Oman, 888 F.2d 878, 885 (D.C. Cir. 1989) (citing Morrissey v.
Proctor & Gamble Co., 379 F.2d 675, 67879 (1st Cir. 1967)). This is reflected in the Copyright
Act itself, which specifically states in Section 102(b) that copyright protection shall not extend
“to any idea, procedure, process, system, method of operation, concept, principle, or discovery.”
17 U.S.C. § 102(b). In accordance with Section 102(b), if there is a very limited set of
expressions that can express a particular idea, “the notions of idea and expression may merge
from such ‘stock’ concepts that even verbatim reproduction of a factual work may not constitute
infringement.” Allen v. Academic Games League of Am., Inc., 89 F.3d 614, 617 (9th Cir. 1996).

By way of example, courts have observed that rules—such as rules for games or
contests—tend to be both functional and abstract in a way that makes them particularly
susceptible to a merger of idea and expression. See, e.g., id. at 618 (“[Plaintiff] has not shown
that it is possible to distinguish the expression of the rules of his game manuals from the idea of
the rules themselves”); Morrissey, 379 F.2d at 678 (holding the language used to express the
rules of a sweepstakes contest uncopyrightable). Allowing copyright protection for such works
would impermissibly restrict future authors from expressing ideas that ought to remain in the

public domain.
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B. Enacted law serves as the clearest possible example of merger, as one
cannot convey the substance of law without using the precise language
thereof.

There is but one way to express what the law of a jurisdiction is, and that is the text of the
law itself. A fundamental canon of statutory interpretation instructs courts to “give effect, if
possible, to every clause and word of a statute.” Montclair v. Ramsdell, 107 U.S. 147, 152
(1883). In a recent case before this Court, pages of an opinion were spent expounding on how the
precise language of the model code adopted into the District of Columbia’s Property and
Maintenance Code contrasted with the language of another model code that had not been
adopted. See Girdler v. United States, 923 F. Supp. 2d 168, 188-91 (D.D.C. 2013). The Court
went to some length distinguishing how the general word “usable” was employed in reference to
sidewalks in the adopted code from the more specific height deviation warning requirements for
sidewalks in another model code. /d. at 191-93. From this discussion, it is clear that, were a
contractor or lawyer to use a word other than “usable” when advising property owners as to how
to maintain their sidewalks, he or she would be misstating the owners’ obligations under the law
(and perhaps materially so). See id.

Public Resource, therefore, has only a single choice when it comes to expressing the
substance of the laws covered on its website: the only way to state the law is to quote the adopted
standards verbatim. This is a classic example of an expression that affords “no opportunity for
variation,” Atari Games Corp. v. Oman, 979 F.2d 242, 246 (D.C. Cir. 1992) (internal quotation
omitted), and therefore should not qualify for copyright protection, lest the plaintiffs here be able
to control who is allowed to correctly state the law.

If no word of a statute is superfluous, then, to fully express the content of a given statute,

nothing will suffice except the complete and unadulterated text of the law. In the case of a law
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that incorporates the plaintiffs’ 1999 Standards, nothing will suffice except the text of the
standards themselves. Even minor differences in terminology may be subject to vastly different
interpretations. See, e.g., Commonwealth v. Rezendes, 37 N.E.3d 672, 676—77 (Mass. App. Ct.
2015) (discussing the difference between “dangerous weapon” and “deadly weapon™ under the
state’s Armed Career Criminal Act); Legacy Emmanuel Hosp. & Health Ctr. v. Shalala, 97 F.3d
1261, 1265 (9th Cir. 1996) (“Indeed, the use of different language by Congress creates a
presumption that it intended the terms to have different meanings.”).

At the moment a legislature adopts a set of standards into law, those standards cease to be
a mere expression of industry norms or best practices. Instead, the provisions comprising those
standards immediately become external legal requirements mandated by a lawmaking body—
mandatory obligations for all subjects of that jurisdiction. Their status as such, the result of an act
of the legislature rather than the creative efforts of the private drafters, decisively excludes
standards that have been incorporated in law from the realm of original expressive works that
copyright protects.’

In light of the foregoing, it is not surprising that the en banc Fifth Circuit—faced with
claims like those asserted by plaintiffs in this case—ruled squarely that the merger doctrine

prevents an SDO from enforcing copyright in an enacted or adopted model code. See Veeck, 293

> Professor Nimmer, in his widely-cited treatise, offers an instructive illustration of the
distinction between protectable and unprotectable works. “[ A] published article about physics
can be subject to copyright—but protection does not extend to a '4-level 2-electron atomic model
with Pauli exclusion principle.” Therefore, the copyright can prevent reproduction of the

article’s expression, in whole or substantial part, but affords no ability to prevent others from
copying the diagram of the model.” 1-2 Nimmer on Copyright § 2.03 (D) (2015) (quoting Seng-
Tiong Ho v. Taflove, 648 F.3d 489, 498 (7th Cir. 2011)) (internal citations omitted). Just as a
visual diagram that accurately and precisely conveys a real-world physical model is
unprotectable, verbal expression that accurately and precisely convey the specific factual reality
of the law of a particular jurisdiction is unprotectable.
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F.3d at 800-802. Laws, the court held, are facts that only permit a single expressive form. /d. at
802. Regardless of whether or not a standard begins its life as a work entitled to copyright, once
adopted as law, the standard becomes the only possible means of expressing the “fact” of
applicable law. In these circumstances, expression that might otherwise be protectable merges
with unprotectable fact and becomes uncopyrightable. Id., see also L. Ray Peterson & Craig
Joyce, Monopolizing the Law: The Scope of Copyright Protection for Law Reports and Statutory
Compilations, 36 UCLA L. Rev. 719, 777 (1989) (“[W]ith respect to legal protection for the law,
copyright is driven by a fundamental policy of ensuring maximum access to the law. . . . [T]he
need of the public, the bench, and the bar for maximum access to the law requires that the courts
weigh that consideration carefully in construing provisions of the new Act, such as sections 102
and 103, which otherwise might be utilized to impede access.").

C. A ruling in favor of Public Resource is consistent with holdings in the
major federal circuit court cases that have addressed previous attempts
to claim copyright in laws.

The BOCA and Veeck cases addressed above (from the First and Fifth Circuits,
respectively) clearly support Amici’s position. Further support is found in cases from other
federal circuits upon which SDOs and organizations like the plaintiffs often attempt to rely. For
example, in CCC Information Services, Inc. v. Maclean Hunter Market Reports, Inc., the work
underlying the plaintiff’s copyright claim was not a model statute that became operative law, but
instead a compilation of used car values similar to the well-known Kelley Blue Book. 44 F.3d 61,
66 (2d Cir. 1994). The compilation entered the law because it was referenced by state regulations
as one of several methods available to insurance companies for establishing minimum payouts

upon a “total loss” of a vehicle. /d. at 73. In that case the compilation was not used to state
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exactly what the law was, and the court thus did not face the merger issue addressed in the
instant case.

In contrast, in Practice Management Information Corp. v. American Medical Association,
the federal Health Care Finance Administration (“HCFA”) licensed from the American Medical
Association (“AMA”) a coding system for identifying medical procedures, and subsequently
adopted regulations requiring healthcare providers to use the AMA’s codes when submitting
forms for reimbursement from Medicare and Medicaid. 121 F.3d 516 (9th Cir. 1997). The codes
did not define the scope of what was lawful or unlawful practice of medicine, or what could or
could not be claimed under Medicare and Medicaid; all the codes did was provide a reference
that would be used in the actual practice of claims reimbursement. /d. at 517-18; see Veeck, 293
F.3d at 805 (noting that the codes at issue in Practice Management were “extrinsic standards,”
and not created “for incorporation into law”). And, even though the court in Practice
Management declined to find that the referenced text in its entirety was unprotectable, it
nevertheless found in favor of the copier of the referenced text on the grounds that the HCFA
agreed to use the AMA coding system at the exclusion of all other coding systems. 121 F.3d at
520-21. In other words, although the court chose not to use the term “merger” to describe its
findings, it nonetheless based its ruling on an identical principle: because the AMA coding
system had become the only way to state what was needed to process a claim under the HCFA,
the AMA could not then use copyright to stop others from stating their claims correctly. /d. That
result strongly suggests that the court in Practice Management would have ruled in favor of the
defendant here, given that a single set of standards, those set forth in AERA’s 1999 Edition of
the Standards for Education and Psychological Testing, was adopted under 34 C.F.R. § 668.146,

at the exclusion of others.
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Pursuant to the Department of Education’s regulations for standardized test construction,
educational test makers “must meet all applicable and feasible standards for test construction and
validity provided in the 1999 edition” of the Standards. 34 C.F.R. § 462.13(c)(1). This law does
not suggest the 1999 Standards as a possible method that educational test developers may
follow—it adopts the Standards as the exclusive method developers must follow. The 1999
Standards became the only way to state what is required under the regulations, and thus the
merger principle applies.

I11. MAINTAINING THE PUBLIC DOMAIN STATUS OF LAW PROTECTS THE INTEGRITY OF
THE LAWMAKING PROCESS.

In explaining why the public’s interest in accessing the law should supersede the private
interests of copyright when a law was first drafted under a private pen, courts have repeatedly
emphasized the importance of public authorship. As the First Circuit put it, “[t]he citizens are the
authors of the law, and therefore its owners, regardless of who actually drafts the provisions,
because the law derives its authority from the consent of the public, expressed through the
democratic process.” BOCA, 628 F.2d at 734; see also Veeck, 293 F.3d at 799 (“The very
process of lawmaking demands and incorporates contributions by ‘the people’ in an infinite
variety of individual and organizational capacities . . . . In performing their function, the
lawmakers represent the public will, and the public are the final ‘authors’ of the law.”). This
argument need not be read literally as a statement of copyright authorship. But it does serve to
reflect how the law develops, and underscores the practical impossibility of imposing the
doctrine of copyright law on the process of authoring, publishing, and republishing the law.

United States copyright law itself serves as an example. The first Copyright Act was
based in part on a prior, foreign law (the British Statute of Anne). The initial draft was submitted

by Rep. Benjamin Huntington, though it was likely written at least in part by prominent citizen
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Noah Webster. It was then reintroduced by Rep. Elias Boudinot in response to comments made
by President Washington at his State of the Union address. Afterwards, the draft went through
edits in a committee of three in the House, further edits in the Senate, and consideration of those
edits again in the House, before the President signed off on a final version (no doubt with
members of the public like Webster opining along the way). See 1 William Patry, Patry on
Copyright § 1:19 (2015). The intervening centuries have seen dozens upon dozens of
amendments and updates to the copyright law, with incremental changes punctuated by
substantial edits every few decades. At every stage in its development, the Copyright Act has
been the product of significant contributions from public and private actors alike. See id. § 1:20.°
As the story of the Copyright Act illustrates, the drafting of legislation or regulation
involves perpetually borrowing and building upon precedents and diverse source materials. And
the act of legislating or regulating, while executed in the halls of Congress or through an APA
proceeding, involves the input and contributions of many other people and organizations. Even
in the late eighteenth century, private actors had a role in drafting the language that found its way
into the final versions of statutes. This is certainly the case today, as individual citizens, NGOs
and advocacy groups, lobbyists, industry organizations, and others remain actively engaged with
their representatives at all levels of government to craft the laws that govern them. See e.g.,
Veeck 293 F.3d at 798 (“The complexities of modern life and the breadth of problems addressed
by government entities necessitate continuous participation by private experts and interest groups

in all aspects of statutory and regulatory lawmaking.”).

% Patry emphasizes the involvement of private actors in the legislative process in a few cases,
especially where private organization have led to the creation of highly detailed industry-specific
amendments, “in form if not content private industry standards agreements dressed up in
legislative garb.” Id. at § 2.1 (pointing to Sections 114 and 115 of the Copyright Act).
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If plaintiffs are correct, and private contributions to governing law must still be
considered protectable through copyright, a litany of untenable results would follow. First, an
attempt to apply a copyright theory of authorship to legislation or regulation would result in a
tangled mess of expressions of uncertain provenance, blended together in ways completely
outside copyright’s conceptions of joint authorship. See 17 U.S.C. § 201. Any revision or update
to a law would undoubtedly create at least one unauthorized derivative work, if judged by the
same standards as other literary property. See 17 U.S.C. § 106 (granting the owner of a copyright
exclusive rights prepare or authorize derivative works—which, under 17 U.S.C. § 101,
encompass “any... form in which a work may be recast, transformed, or adapted’). The notion
that legislatures or agencies would need to verify changes with authors or their heirs for decades
after a law was created flies in the face of logic, and seriously undermines the evolutionary
nature of the legislative process.

Even worse, this position would raise the possibility that one contributor to a law could
refuse to grant a license permitting an alteration to that law. Indeed, the contributor may have
every incentive to do so if the law was changing in a way the first contributor disagreed with for
political reasons. A finding in favor of a copyright interest in materials incorporated into law
would create a private veto power over future revision in the hands of early contributors, stifling
political debate and seriously jeopardizing the lawmaking process for a constitutional
democracy. See Long v. Jordan, 29 F. Supp. 287, 289 (N.D. Cal. 1939) (“[P]laintiff advances a
system requiring legislation . . . and now, under his copyright, seeks to prevent the submission to
the voting power of the very legislation . . . . But a plan or system advanced for government

adoption cannot be copyrighted so as to prevent the publication of that plan or system . . . .”).
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The absurdity of plaintiffs’ proffered private authorship model is further underscored by
the complexities such a model would introduce to the text of plaintiffs’ own standards. The 1999
Standards were developed by unpaid volunteers, including hundreds of different individuals and
organizations who proposed text for the standards. Pl.'s Mem. P. & A. Supp. Mot. Summ. J., 4,
ECF No. 60. To the extent an SDO relies upon license agreements with individual contributors to
use their input in these standards, the SDOs would be vulnerable to those contributors later
exercising their termination rights under 17 U.S.C. § 203 and thereby rescinding the rights they
transferred to the SDO thirty-five years after the original license or assignment. Imagine a lone
educator who made a substantial individual contribution to a standard developed by an SDO in
1982; in 2017 she could reclaim her copyright in her contributions and withhold permission to
use her work going forward. The SDO would no longer be able to license the model code for
inclusion in future state or city codes, and future modification by the city that previously adopted
the code would potentially expose the city to a copyright infringement lawsuit from the engineer,
or any other contributors who terminated their license to the SDO. See 17 U.S.C. § 203(b).
Rather than needlessly face that unworkable tangle, the Supreme Court and others have instead
opted for the straightforward view that the text of law is effectively in the public domain,
regardless of its source: “the authentic exposition and interpretation of the law, which, binding
every citizen, is free for publication to all.” Banks, 128 U.S. at 253 (emphasis added); see also
Veeck, 293 F.3d at 798 n.10 (describing the holding in Banks as a rule that “‘the law’ is in the
public domain”).

Finally, a rule that would allow plaintiffs to control access to their original contributions
to federal and state laws would also permit myriad other individuals and organizations—from

NGOs to lobbyists—to do the same. The scope of legislation and regulation drafted by third
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parties is difficult to quantify, but it is vast. In 2011, for instance, a single organization—the
American Legislative Exchange Council (“ALEC”), a conservative nonprofit that allows large
corporations like Pfizer and ExxonMobil to help draft model legislation—boasted to its members
that more than one thousand of its bills were introduced in state legislatures. About seventeen
percent of those became law. Mike MclIntyre, Conservative Nonprofit Acts as a Stealth Business
Lobbyist, N.Y. Times, Apr. 22, 2012, at Al. If copyright protection were extended to the text of
laws as enacted it would give monopoly rights over our laws to not only plaintiffs and other
standard developers but the much larger and broader category of private actors that contribute to
the legislative and rulemaking process. This case is not unique or exceptional; rather, plaintiffs
are part of a broader category of private actors who, intentionally or otherwise, contribute to the
drafting of laws. Their vast numbers make clear that extending copyright protection to privately
drafted laws is both unworkable and unnecessary as an incentive to participation in the
lawmaking process.

In Veeck, the en banc Fifth Circuit recognized these concerns when it ruled that an SDO
could not enforce its copyright after an individual who wished to make the building codes of two
Texas towns available online scanned and published the SDO’s model codes, which had been
adopted by those towns. 293 F.3d at 800 (“[ W]e hold that when Veeck copied only ‘the law’ of
Anna and Savoy, Texas, which he obtained from SBCCI’s publication, and when he reprinted
only ‘the law’ of those municipalities, he did not infringe SBCCI’s copyrights in its model
building codes”). “As law,” the court held, “the model codes enter the public domain and are not

subject to the copyright holder’s exclusive prerogatives.” Id. at 793 (emphasis in original).
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Both the Veeck court and the Solicitor General, writing as amicus curiae when the case
was on petition for writ of certiorari, emphasized the absurd consequences that would follow
from a precedent extending copyright protection to private contributions to the law:

If copyright protection [for technical codes adopted as law] were nonetheless recognized,

there would be no outer limit on claims of copyright prerogatives by nongovernmental

persons who contribute to writing “the law” such as lobbyists or law professors. An
individual who drafted a statute or amendment later adopted by Congress could claim
copyright in the text.

Brief for the United States as Amicus Curiae at 15, Veeck v. SBCCI, 293 F.3d 791 (5th Cir.

2002) (No. 02-355). See also Veeck, 293 F.3d at 799 (citing the example of three professors who

drafted language for a new federal law and who “[u]nder [the SDO’s] reasoning, . . . had they so

desired, could have asserted a copyright in their ‘model supplemental jurisdiction provision’”).

This court should follow the Veeck court in acknowledging that the position advocated by

plaintiffs is fundamentally incompatible with the realities of the legislative process.

IV.  THE PLAINTIFFS’ CLAIMED NEED TO HAVE AN INCENTIVE TO DEVELOP STANDARDS
DOES NOT OUTWEIGH THE HAZARD OF EXTENDING COPYRIGHT TO THE
LEGISLATIVE PROCESS AND DOES NOT REFLECT REALITY.

SDOs like the plaintiffs often argue that they need copyright in their specific set of
standards—as opposed to the annotations, companions, and other ancillary material that would
not be subject to merger—because they require an incentive to create the works. See, e.g., Pl.'s
Mem. P. & A. Supp. Mot. Summ. J., 54-56, ECF No. 60. Even if that were true, it would not be a
reason to ignore the irrefutable hazards that would flow from introducing copyright law into the
legislative or rulemaking process, addressed above. But, the fact is that—while copyright does
root itself in an incentives regime, see U.S. Const. Art. I § 8 cl. 8 (authorizing the creation of

copyright "to promote the progress of Science")—legislative and regulation drafting is hardly the

only area where Congress has correctly decided to refuse copyright protection in favor of other
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interests. Indeed, many forms of creative output—from comedy, to recipes, to magic tricks, to
fashion, to the sale of works already in the public domain—have still found prosperity in a world
where copyright does not protect their literal expression. See Stephen Breyer, The Uneasy Case
for Copyright: A Study of the Copyright in Books, Photocopies, and Computer Programs, 84
Harv. L. Rev. 281, 294-306 (1970); Jacob Loshin, Secrets Revealed: Protecting Magicians’
Intellectual Property without Law, in Law and Magic: A Collection of Essays 134—41 (Christine
A. Corcos ed. 2010); Dotan Oliar & Christopher Sprigman, There's No Free Laugh (Anymore):
The Emergence of Intellectual Property Norms and the Transformation of Stand-Up Comedy, 94
Va. L. Rev. 1787, 1831-34 (2008); Emmanuelle Fauchart & Eric von Hippel, Norms-Based
Intellectual Property Systems: The Case of the French Chefs, 19(2) Organization Science 187,
188 (2008); Kal Raustiala & Christopher Sprigman, The Piracy Paradox: Innovation and
Intellectual Property in Fashion Design, 92 Va. L. Rev. 1687, 1717-35 (2006).

Any suggestion that copyright offers the only incentive for a private entity to engage in
setting standards ignores significant other factors that go into plaintiffs’ decision making. First,
plaintiffs have obvious non-pecuniary incentives to engage in standard development: “[t]rade
organizations have powerful reasons stemming from industry standardization, quality control,
and self-regulation to produce these model codes; it is unlikely that, without copyright, they will
cease producing them.” 1 Paul Goldstein, Goldstein on Copyright § 2.5.2 (3d ed. 2014). As
organizations devoted to creating standards, plaintiffs have every reason to continue doing so
even if standard development becomes less lucrative. Indeed, the actual writing of standards is
generally accomplished through the volunteer efforts of professionals, industry representatives
and, quite often, government employees: in fiscal year 2012, federal agency personnel

participated in 552 SDOs. Nathalie Rioux, Sixteenth Annual Report on Federal Agency Use of
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Voluntary Consensus Standards and Conformity Assessment, NIST (April 2013), available at
http://nvlpubs.nist.gov /nistpubs/ir/2013/NIST.IR.7930.pdf.

While it is true that the standard development process may require the plaintiffs to bear
administrative costs, fears that the plaintiffs will have to discontinue the development of their
standards for lack of resources are unfounded. Even absent a copyright interest in the text of
standards adopted into law, plaintiffs would have many opportunities available to recoup the
costs of standard development; they could subsidize the preparation of codes with supplementary
written materials, educational workshops, expert testimony about the law and its impact, and
other sources of ancillary revenue. As it stands, plaintiffs have created other standards, including
the 2014 version of the Standards for Educational and Psychological testing, that have not been
incorporated into law. Plaintiffs already provide and organize trainings, conventions, and
professional development, none of which depend upon copyright interests of the sort at issue
here.

A finding that no copyright exists in the actual model codes and standards incorporated
into law would not prohibit plaintiffs from protecting other, related materials under copyright
law. See 1 Nimmer on Copyright §5.06[C] at 5-60 (1985) (noting that “headnotes and synopses
of court opinions” may be copyrightable). The American Law Institute and the National
Conference of Commissioners on Uniform State Laws have long engaged in this practice, selling
annotated editions of the Uniform Commercial Code. See, e.g., Uniform Commercial Code UCC,
American Law Institute, https://www.ali.org/publications/show/uniform-commercial-code/ (last
visited Feb. 10, 2016). Even now SDOs routinely charge the same or even higher prices for old
versions of their model codes and standards that are technologically obsolete but still legally

binding due to their incorporation into law. See Peter L. Strauss, Private Standard Organizations
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and Public Law, 22 Wm. & Mary Bill Rts. J. 497, 510 (2013) (citing a professional organization
that charged $99.99 for a current edition of a standard and $250 for an earlier version that was
less comprehensive but had been adopted into federal law by reference). If that profit were to be
derived from SDOs being able to sell ancillary materials complementing the standards that
would be one thing, but SDOs should not be able to extract revenue from the standards
themselves solely because the public needs access to the law governing it, and, thanks to
copyright, the SDOs control access to that text.

There is no evidence that Congress intended or envisaged that copyright would function
as a subsidy for private entities that contribute to development of the law. Granting plaintiffs
unlimited power via copyright to control the terms of use for enacted laws would contravene
legislative intent and undermine the public’s interest in reading, discussing, debating, citing and
revising the laws by which all are governed.

CONCLUSION

A ruling in favor of plaintiffs in this case would place the private pecuniary interests of a
few over the significant public good attendant to wide scale availability of and access to the text
of enacted laws. This court should adopt the straightforward approach that prior courts have
adopted, holding that the text of the law is not subject to copyright protection, and thus deny
plaintiffs’ motion for summary judgment and grant summary judgment in favor of defendant

Public Resource.
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