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Eleventh Circuit Rules, Pandora states that it has no parent corporation and that no
publicly held corporation owns 10% or more of its shares.

Pandora hereby discloses each of the trial judge(s), and all attorneys,
persons, associations of persons, firms, partnerships, or corporations that have an
interest in the outcome of this case or appeal:

1. Barnett, Eleanor

2. Breuder, Drew

3. Cohen, Evan

4, Flo & Eddie, Inc.

5. Gayles, Darrin P.

6. Geller, Harvey

7. Gordon, Jason

8. Gradstein & Marzano, P.C.

9. Gradstein, Henry

10.  Hacker, Jonathan

11.  Heller Waldman, P.L.

12. Kaylan, Howard



13.

14,

15.

16.

17.

18.

19.

20.

21,

22,

23.

24,

25,

26.

217,

28.

29.

30.

31.

32,

Case: 15-13100 Date Filed: 10/13/2015 Page: 3 of 8

Larson, Todd

Liberty Media Corporation (NASDAQ: LMCA, LMCB, LMCK)
Marks, Benjamin E.

Marroso, David

Marzano, Maryann

Massey, David

Mayor, Evan

O’Melveny & Myers LLP

Pandora Media, Inc. (NASDAQ: P)
Petrocelli, Daniel

Rich, R. Bruce

Seto, Cassandra

Sirius XM Holdings Inc. (NASDAQ: SIRI)
Sirius XM Radio Inc.

Soto, Edward

Sperle, Elisabeth

Turnoff, William

Volman, Mark

Waldman, Glenn

Weil, Gotshal & Manges LLP



Case: 15-13100 Date Filed: 10/13/2015 Page: 4 of 8

Dated: October 13, 2015 [/s/ Edward Soto
Edward Soto

Counsel for Amicus Curiae Pandora
Media, Inc.



Case: 15-13100 Date Filed: 10/13/2015 Page: 5 of 8

Pursuant to Fed. R. App. P. 29(b), Pandora Media, Inc. (“Pandora”) moves
for leave to file the accompanying proposed brief as amicus curiae in support of
Defendant-Appellee Sirius XM Radio Inc. (“Sirius XM”), seeking affirmation of
the District Court’s Order, dated June 22, 2015, granting summary judgment in
favor of Sirius XM and closing the case.

Pandora, the proposed amicus curiae, is the largest provider of Internet radio
service nationwide. Pandora’s advertising-supported service is available for free
throughout the United States. Most of Pandora’s sound recordings are protected by
federal copyright law, under which Pandora maintains uninterrupted access to the
necessary public performance rights pursuant to federal statutory licenses. Pandora
also performs sound recordings fixed before February 15, 1972 that, until now,
have never been subject to public performance rights under state or federal law.

Pandora requests permission to offer its unique perspective as an internet
radio industry leader on the serious threat posed by the ruling that Appellant
advocates to the careful balance, struck nationwide, ensuring the public’s
uninterrupted access to sound recording performances. Until a recent spate of
lawsuits, the historic treatment of public performance rights for sound recordings
has been the exclusive province of Congress, which over nearly a century has
established a carefully calibrated system that governs the daily practice of myriad

entities nationwide. The proposed brief seeks to provide this Court with further
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explanation as to why a newly announced common law public performance right
as sought by the Plaintiff-Appellant would effect a sea change in the law that
threatens to destabilize numerous industries — well beyond the satellite radio
service offered by Sirius XM — and for the first time restrict the public’s
uninterrupted access to sound recording performances.

The proposed brief also brings to the Court’s attention “relevant matter . . .
that has not already been brought to its attention by the parties,” including
legislative history surrounding the repeal of Florida Statute 543.02, as well as
Congressional testimony and other legislative history surrounding the absence of
public performance rights in sound recordings under state or federal law. See F. R.
A.P. 29(b) (1998 Committee Notes) (quoting U.S. S. Ct. Rule 37.1).

Pandora sought the consent of all parties to the filing of its proposed brief as
amicus curiae. Appellee Sirius XM provided its consent. Appellant Flo & Eddie,
Inc., however, did not.

Accordingly, Pandora respectfully requests leave to file the accompanying
brief as amicus curiae in support of Appellee Sirius XM.

Dated: Miami, Florida Respectfully submitted,
October 13, 2015

/s/ Edward Soto
Edward Soto
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Pandora Media, Inc. (“Pandora”) respectfully submits this brief as amicus
curiae in support of Defendant-Appellee Sirius XM Radio Inc. (“Sirius XM”) in
Appellant’s appeal from the District Court’s Order, dated June 22, 2015, granting
summary judgment in favor of Sirius XM and closing the case." Pandora submits
this brief together with a motion for leave to file pursuant to Fed. R. App. P. 29(b)
and Circuit Rule 29-1.

STATEMENT OF INTEREST

Pandora is the largest provider of Internet radio service in the United States.
In addition to offering pre-created stations, Pandora enables users to “create”
stations by specifying the name of an artist, song, or genre. Pandora uses the
intrinsic qualities of a user’s selection to generate a radio station tailored to the
user’s continuing feedback. Pandora Form 10-Q filed Apr. 27, 2015 at 7. Users
can access digital streams of the stations they create through Internet-connected
devices. Id. Pandora’s advertising-supported service is available for free
throughout the United States. See Pandora Form 10-K filed Feb. 11, 2015 at 3, 8.
Pandora submits this brief to provide its perspective as a radio industry leader on

the untoward impact that a reversal of the District Court’s ruling in this case would

! In accordance with Fed. R. App. P. 29(c)(5) and Circuit Rule 29-1, Pandora, as
amicus curiae, states that this brief was not authored in any part by counsel to any
party, and that no monetary contribution to the preparation or submission of this
brief was made by any person or entity other than the amicus curiae and its
counsel.
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have on the public’s access to music.

The historic treatment of public performances of sound recordings, until a
recent spate of lawsuits, has been the exclusive province of Congress, to which all
legal and policy arguments surrounding the issue have been addressed. Congress’s
carefully calibrated responses over the better part of a century have set the legal
parameters that have guided day-to-day practice by myriad entities nationwide.
The District Court’s holding that Florida common law does not provide Appellant
with an exclusive right of public performance is consistent with such historic
treatment and underscored by the dearth of authority suggesting any such right
exists. Appellant’s contention that such a right exists contravenes prior experience,
undermines settled commercial expectations, and threatens deeply destabilizing
results for thousands of businesses, educational institutions, and governmental
entities that make public performances of music in Florida. Appellant is unable to
point to any case or other authority even suggesting that a public performance right
exists under Florida common law. Its position is dependent entirely on the
specious contention that record labels own and have the right to control all possible
uses of sound recordings fixed prior to February 15, 1972 (“pre-1972 recordings”)
even in the absence of any showing of competitive harm nor any other injury. As
the District Court correctly recognized, neither property rights in general or

copyright ownership in particular convey the unqualified, limitless power that
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Appellant seeks to arrogate for itself.

Most of the sound recordings performed by Pandora were created on or after
February 15, 1972 (*post-1972 recordings”) and are governed exclusively by
federal copyright law. See 17 U.S.C. 88 106(6), 301. The right of public
performance afforded by Congress to these sound recordings is carefully
circumscribed, and Pandora is entitled to a compulsory license with rate-setting by
a specialized federal tribunal for its digital radio transmissions and the
reproductions made to facilitate them. Pandora also performs pre-1972 recordings.
These sound recordings were deliberately left unprotected by federal copyright
law, notwithstanding decades of complaints by the recording industry that radio
broadcasters and others were performing the recordings for profit without
compensation to record labels or performing artists. For decades, Congress, the
U.S. Copyright Office, the recording industry, and broadcasters alike uniformly
understood public performances of pre-1972 recordings to be free of state or
federal regulation.

Appellant’s contention that Florida state law provides a public performance
right for pre-1972 recordings would instantly brand thousands of entities doing
business in Florida—including AM/FM broadcasters, restaurants, bars, bowling
alleys, hotels, health clubs, and public and private educational institutions—as

copyright infringers. Such a ruling would reflect none of the balancing of
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competing interests that infuses federal copyright law’s treatment of the scope and
degree of exclusive rights in sound recordings and declare a far broader scope of
rights in pre-1972 recordings under Florida law than Congress determined to be
applicable with respect to post-1972 recordings.

The latitude afforded owners of pre-1972 recordings by the position
Appellant urges on appeal includes the unfettered discretion to withhold altogether
Florida consumers’ access to pre-1972 recordings, or to condition such access
upon entities like Pandora’s payment of potentially confiscatory license fees. In
the interests of promoting digital commerce, as well as in furtherance of copyright
law’s paramount interest in fostering wide dissemination of works of creative
expression, federal copyright law protects entities like Pandora from precisely such
arbitrary exertions of monopoly power in relation to post-1972 recordings.

All prior experience in this field counsels judicial caution in declaring a new
and unexpected copyright right that will directly and adversely affect the
operations of thousands of Florida entities. As the District Court recognized,
judgments as to how to balance the competing public policy interests implicated in
creating performance rights in pre-1972 recordings are instead the proper province

of the legislature. The ruling of the District Court should be affirmed.
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SUMMARY OF ARGUMENT

l. The District Court correctly recognized that Florida common law does
not provide an exclusive right of public performance in pre-1972 recordings. The
District Court observed that no Florida court or Florida statute heretofore has
recognized any such right. Appellant cannot show otherwise.

I1.  Appellant’s contention that Florida common law has always provided
a public performance right in sound recordings is undermined by the extensive
history of failed legislative efforts by record labels and performing artists to secure
a public performance right by statute, precisely because no such right existed under
the common law in Florida or anywhere else.

I11.  The District Court correctly held that any decision to create a new
state-law public performance right should be made, if it all, by the Florida
legislature. It is not the province of a federal court to expand state common law.
Moreover, a reversal of the District Court’s decision in order to recognize a state-
law performance right would threaten the careful balance, struck nationwide, that
ensures the public’s uninterrupted access to sound recording performances as
afforded by, among others, digital radio services like Pandora and Sirius XM and
their broadcast radio competitors. Pre-1972 recordings are regularly performed
without licenses by bars, restaurants, museums, public educational institutions,

hotels, health clubs, bowling alleys, and retail establishments, among others. If the
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District Court’s decision is reversed, all such entities engaging in such
performances in Florida could be sued for infringement. Such a sea change in the
law is exclusively the province of the legislature. Courts are not institutionally
competent at balancing the competing policy interests and “difficult regulatory
Issues” at stake. See Appellant’s Appendix (“FE”) Vol. 2, Doc. 142 at 9.

IV. If the decision below is reversed and a state performance right is
judicially declared, numerous constituencies will be harmed without any
corresponding benefit to the public of greater access to creative works. Pandora,
like other digital radio services that rely on the federal copyright statute’s
assurance of access to sound recordings, may need to remove some or all pre-1972
recordings from its service, to the detriment of both Pandora and those listeners
who enjoy such recordings. Such a result would be particularly unfair, given that
Pandora would be forced by Florida law to remove recordings from its nationwide
service, including in states where, by statute or judicial decision, the claimed
existence of a public performance right in pre-1972 recordings has been expressly
denied.?

Numerous other constituencies would also be impaired. Because the

2 See, e.g., N.C. Gen. Stat. § 66-28 (2015) (denying performance right); S.C. Code
Ann. § 39-3-510 (2015) (same). Pandora does not have the technological
capability to isolate and screen only those subscribers located in Florida at the
moment of a given performance.



Case: 15-13100 Date Filed: 10/13/2015 Page: 15 of 158

exceedingly broad right advocated by Appellant affords no basis for distinction
between digital radio services like Sirius XM and traditional radio broadcasters,
terrestrial broadcasters will be unable to play pre-1972 recordings without licenses
either. Thousands of small businesses would be in the same position, with even
fewer resources available to undertake the effort to try to clear the rights to the
music that can be heard by their customers. Local television broadcasters, cable
television distributors, and online video programming distributors that, without
choice, perform sound recordings embedded by the third-party producers of the
television programs they transmit will be required to screen all content for pre-
1972 recordings or face potential liability. Even online service providers may face
liability for conduct that would otherwise fall within the explicit safe harbors of the
Digital Millennium Copyright Act (“DMCA?”). Appellant goes so far as to suggest
that longstanding limitations on copyright ownership, such as the fair use doctrine
and the first sale doctrine, do not apply to its rights in pre-1972 recordings under
Florida common law, calling into question long-accepted activities of librarians,
educators, used record stores, and countless others. These myriad harms are not
offset by any benefits to the public of greater access to the recordings at issue, nor

incentives to create new pre-1972 recordings which, by definition, is impossible.
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ARGUMENT

l. THE DISTRICT COURT CORRECTLY HELD THAT FLORIDA
LAW DOES NOT PROVIDE A RIGHT OF PUBLIC
PERFORMANCE IN PRE-1972 RECORDINGS

The District Court correctly determined that “Florida common law does not
provide Flo & Eddie with an exclusive right of public performance in The Turtles’
sound recordings.” FE Vol. 2, Doc. 142 at 10. Neither Appellant nor the
Recording Industry Association of America as amicus curiae can point to a single
Florida case declaring that such a performance right in pre-1972 recordings exists.

Each of Appellant’s various efforts to locate a right of public performance in
Florida law fails. First, Appellant attempts to depict “ownership” as a limitless
concept under Florida common law, such that no prior precedent recognizing a
common law performance right is needed. The District Court properly rejected
Appellant’s contention that it enjoys an “unqualified property right wherein it
would control everything related to the performance of the sound recordings,”
explaining that “copyright protection has never accorded the copyright owner
complete control over all possible uses of his work.” FE Vol. 2, Doc. 142 at 8
(quoting Sony Corp. v. Universal City Studies, Inc., 464 U.S. 417, 432 (1984)).

Second, Appellant points to factually inapposite cases involving record
bootleggers and the unlawful reproduction and competing sales of sound

recordings and to decisions interpreting the laws of other states, the most salient of



Case: 15-13100 Date Filed: 10/13/2015 Page: 17 of 158

which have been roundly criticized and are the subject of pending appeals. None
establishes a performance right under Florida law, and the District Court was
correct to so conclude.

Third, Appellant points to the 1977 repeal of Section 543.02 of the Florida
code, which prevented sound recording owners from seeking performance
royalties, as purportedly confirming the existence of a common law performance
right. It did no such thing. The legislative history of that provision makes clear
that Section 543.02 was repealed not because the legislature intended to restore a
performance right, but merely because the larger section of the Florida code in
which it was situated, Section 543 (addressing “combinations restricting use of
musical compositions”), was deemed duplicative of federal antitrust law and
largely unenforced due to the federal court consent decrees already governing
ASCAP and BMI. While focused on the regulation of those two organizations, the
legislative history is totally silent as to Section 543.02 or the impact of its repeal;
there is no indication whatsoever that the legislature viewed it as reinstating a
common-law performance right that had been forbidden since the 1930s. To the
contrary, the legislature recognized that, after the repeal of Section 543, “the
owners of the rights to music fixed before February 15, 1972 will not be protected

under any law, state or Federal.” Florida H.R. Staff Report for HB 1780, at 2



Case: 15-13100 Date Filed: 10/13/2015 Page: 18 of 158

(Apr. 27, 1977) (Add-30)® (emphasis added).

Recognizing the lack of “any” protection for pre-1972 recordings—Iet alone
the absolute and unbounded protection Appellant purports to enjoy—the Florida
legislature specifically retained and expanded section 543.041 to protect pre-1972
recordings from one activity: “unauthorized copying,” e.g., record piracy. See
Florida Senate Staff and Economic Statement for SB 1007 (May 16, 1977) (Add-
31) (identifying as the bill’s sole “Effect on Present Situation” that “s. 543.041
would still provide state protection against unauthorized duplication of sound
recordings to owners of the rights to music fixed prior to 1972” and saying nothing
about restoring performance rights for such recordings). That addition is telling as
well. To the extent the bill addressed the activities of radio broadcasters, it was to
exempt them from the retained restrictions on copying. The revised Section
543.041 made clear that it did not apply to “any broadcaster who, in connection
with or as part of a radio, television or cable broadcast transmission, or for the
purpose of archival preservation transfers any such sounds recorded on a sound
recording.” Fla. Laws 1977, ch. 77-440 § 2, 543.041(7)(a) (Add-28). Appellant’s
theory of liability turns on the dubious notion that the legislature intended to shield

broadcasters from liability for making copies to aid in their broadcasts while at the

3 Certain authority cited in this brief has been appended as a courtesy for the Court
and is cited using the following format “Add-[page number].”
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same time exposing them, sub silentio, to common-law liability, never theretofore

recognized or enforced, for making the broadcasts themselves.

In sum, Appellant is not asking the Court to interpret Florida law, but rather
to expand it. The District Court correctly recognized that a federal court cannot
undertake that task. See FE Vol. 2, Doc. 142 at 9; Section Il infra.

II.  APPELLANT’S CONTENTION THAT FLORIDA LAW HAS
ALWAYS PROVIDED A PUBLIC PERFORMANCE RIGHT IN
PRE-1972 RECORDINGS IS UNDERMINED BY THE EXTENSIVE
HISTORY OF FAILED LEGISLATIVE EFFORTS BY RECORD

LABELS AND PERFORMING ARTISTS TO SECURE SUCH A
RIGHT BY STATUTE

Although Appellant contends that Florida law has always provided a right of
public performance to owners of pre-1972 recordings, it has no explanation for
why, if this were true, the right went unenforced by anyone, against anyone, until
the instant suit. Appellant tries to waive off nearly 100 years of efforts by the
recording industry and performing artists to secure a statutory performance right
because those efforts were directed to Congress and the federal copyright law.
Those extensive and well-documented efforts are not so easily dismissed, and they
completely undermine Appellant’s claims here.* They were motivated precisely by

the absence of any rights—state or federal—to prevent unlicensed radio broadcasts

* Appellee Sirius XM addresses some of this history in its opposition brief.
Appellee’s Br. at 9-18. We supplement Sirius XM’s showing herein with
discussion of additional legislative history not elsewhere addressed by the parties.

11
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or other public performances of sound recordings. The notion that the extensive
legislative debate discussed below took place in a vacuum, with Florida and other
states purportedly providing a common law performance right all the while, strains
credulity well past the breaking point.

Record companies pursued performance rights in sound recordings before
Congress as early as the 1920s, without success. H.R. Rep. No. 104-274, at 10
(1995) (Appellee’s Appendix (“SXM”) Vol. 1, Doc. 81-17); see, e.g., H.R. 10434
§ 37, 69th Cong. (1926) (Add-89). For example, during the 1932 general revision
hearings, the National Association of Broadcasters (“NAB”) opposed performing
rights by observing that, at the time, “a station [that] broadcasts a phonograph
record” is “responsible” to the composer “but not to the manufacturer of the
phonograph record.” General Revision of the Copyright Law: Hearings Before the
H. Comm. on Patents, at 193 (1932) (Add-65). The NAB testified that the
extension of performing rights to sound recordings “would be very prejudicial to
the smaller broadcasting stations,” which would become subject to “two license
fees” or “may find that he is forbidden to play phonograph records altogether.” Id.
The bill was not passed.

As another example, in 1947, a bill was introduced that would have
extended copyright, including performing rights, to sound recordings. H.R. 1270,

80th Cong. (1947) (Add-70-74). Performers again confirmed the absence of any

12
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public performance right by arguing that “use of records . . . has become standard
practice with hundreds of radio stations,” to which the performer “has no rights at
all beyond an original agreement with the manufacturer.” Authorizing a
Composer’s Royalty in Revenues from Coin-operated Machines and to Establish a
Right of Copyright in Artistic Interpretations: Hearings Before Subcomm. on
Patents, Trade-marks, and Copyrights of the H. Comm. on the Judiciary on H.R.
1269, H.R. 1270, and H.R. 2570, at 6 (Comm. Print 1947) (Add-11) (emphasis
added).”> Broadcasters and author-composers vigorously opposed the bill because
it “would make the control go away entirely from the creator and . . . put it into the
hands of the maker of the record,” who “would then be in a position to control
whether it was played or not played in a juke box . . . [or] in recorded form over
the air.” Id. at 49 (Add-24). The bill was “adversely reported.” 93 Cong. Rec.

D406 (daily ed. July 19, 1947) (Add-4).

> Indeed, because performing artists were well aware that there were no
performance rights in sound recordings under state or federal law, the American
Federation of Musicians organized boycotts against the recording of new music in
an effort to force broadcasters, bars, and hotels to hire live performers who were
otherwise being displaced by uncompensated performances of recorded music. See
MICHAEL JAMES ROBERTS, TELL TCHAIKOVSKY THE NEWS: ROCK ’N’ ROLL, THE
LABOR QUESTION, AND THE MUSICIANS’ UNION, 1942-1968 (Duke Univ. Press
2014). These boycotts were so successful that Congress passed the Lea Act, which
made it unlawful for musicians to threaten or compel a broadcaster to hire more
persons than it needed. See ROBERT D. LEITER, THE MUSICIANS AND PETRILLO 159
(Bookman Associates 1953).

13
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In 1965, the Register of Copyrights submitted to Congress a Supplementary
Register’s Report explaining the latest bill seeking sound recording copyright
excluding public performance rights. See Supplementary Register’s Report on the
General Revision of the U.S. Copyright Law (1965), available at 9 Melville B.
Nimmer & David Nimmer, Nimmer on Copyright, App. 15 (Lexis 2013)
(“Supplementary Register’s Report”) (SXM Vol. 2, Doc. 81-23); H.R. 4347, 89th
Cong. (1965) (Add-81-82, Add-84-85); S. 1006, 89th Cong. (1965) (Add-99-100,
Add-102-103). The Register explained that, while there was “little dispute” over
affording exclusive reproduction and distribution rights, “exclusive rights of public
performance” were “explosively controversial.” Supplementary Register’s Report,
at 51. The Report concluded:

[W]e cannot close our eyes to the tremendous impact a performing

right in sound recordings would have throughout the entire

entertainment industry. We are convinced that, under the situation

now existing in the United States, the recognition of a right of public

performance in sound recordings would make the general revision bill

so controversial that the chances of its passage would be seriously
impaired.

Id. at 51-52. In 1967, the House Judiciary Committee, when reporting a new bill,
echoed the Register’s sentiments by explaining that it “believe[d] that the bill, . . .
in denying rights of public performance, represents the present thinking of other

groups on that subject in the United States, and that further expansion of the scope

14
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of protection for sound recordings is impracticable.” H.R. Rep. No. 83, at 65
(1967) (Add-92).

In accord with this prevailing consensus, when Congress first extended
copyright protections to sound recordings in 1971—on a prospective basis only—it
declined to include a right of public performance. Sound Recording Act of 1971,
Pub. L. No. 92-140 § 1(a), 85 Stat. 391 (“SRA of 1971”) (SXM Vol. 1, Doc. 81-
16). Congress explained that the purpose of the “limited copyright” was
“protecting against unauthorized duplication and piracy of sound recordings . . ..”
117 Cong. Rec. 2002 (daily ed. Feb. 8, 1971) (Add-5). It sought to bring
uniformity to the patchwork of laws combatting record piracy and eliminate the
confusion between proliferating state laws on the issue. See S. Rep. No. 92-72, at
4 (1971) (Add-107); H.R. Rep. No. 92-487, at 2-3 (1971). As Congress later
observed, it did “not grant[] the rights of public performance [in 1971], on the
presumption that the granted rights would suffice to protect against record piracy.”
H.R. Rep. No. 104-274, at 11 (1995) (SXM Vol. 1, Doc. 81-17).

Certainly, had there been public performance rights in existence at the time
under state law, Congress would have had no qualms about extending that right to
post-1972 recordings (as it did with the reproduction right). Indeed, Congress
similarly would have sought to unify the law on the topic of any state law

performance rights. But there were none. Further, if the performance right had
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existed at the state level as of 1971, Congress’s decision not to extend the
performance right to post-1972 recordings would have reflected a dramatic
diminution of the rights of record owners, whose pre-1972 recordings would have
enjoyed a performance right under state law but whose post-1972 recordings would
enjoy no such right (under the new federal law). That reading cannot be reconciled
with the legislative history of an act intended to expand the protections afforded to
post-1972 recordings.

When Congress ultimately conferred a public performance right for sound
recordings under federal copyright law in 1995, it did so specifically to alleviate
the “effects” that “new technologies” like digital radio broadcasting had on the
recording industry. H.R. Rep. No. 104-274, at 12 (SXM Vol. 1, Doc. 81-17). It
did not simply announce the bare existence of a “right” and leave it at that. Rather,
it developed an elaborate statutory system to define the newly established right and
accommodate competing policy considerations. See 17 U.S.C. 88 106(6), 114(d),
114(f), 801-805. In extending a limited performing right for the first time, it was
careful to do so “without upsetting the longstanding business and contractual
relationships among record producers and performers, music composers and
publishers and broadcasters that have served all of these industries well for

decades.” H.R. Rep. No. 104-274, at 12 (SXM Vol. 1, Doc. 81-17).
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Reflecting these important policy considerations, the narrow federal sound
recording public performance right that Congress enacted is constrained by a litany
of limitations, exceptions, and protections. See 17 U.S.C. §8 106(6), 114, 801-805.
For one, the right applied prospectively only, affording the affected industries time
to undertake compliance without punishing them for past, lawful conduct. See
SRA of 1971, at 8 3. Traditional broadcasts are exempt, whether digital or analog.
See 17 U.S.C. § 114(d)(2)(A) (exempting “digital audio transmission[s], other than
as part of an interactive service” as long as “the performance is part of

... anonsubscription broadcast transmission”). Other key exemptions apply to
transmissions “within a business establishment, confined to the premises or the
immediately surrounding vicinity,” and to “a retransmission by any retransmitter”
as long as the underlying transmission is licensed. 17 U.S.C. 8§ 114(d)(1)(C)(ii),
(iii).

Just three years later, Congress added another important policy
accommodation which limits the public performance right. In enacting the
DMCA, Congress acknowledged the significant risk of unintentional infringement
by digital service providers when users of the services post infringing content. See
17 U.S.C. § 512. Accordingly, Congress established a notice-and-takedown

system through which copyright owners and service providers can work together to
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resolve infringement and which affords service providers a statutory safe harbor
from liability. 17 U.S.C. 8 512(a), (c)(1)(C).

Congress also limited the scope of the public performance right to avoid
holdout problems. The federal public performance right in sound recordings does
not empower the rights-owners to preclude performances of the works by
noninteractive Internet radio services like Pandora. See 17 U.S.C. § 114(d)(2).
Rather, Congress ensured that performances of covered recordings would remain
authorized by providing for a compulsory statutory license. See 17 U.S.C. 8§
114(d)(2), (f). These statutory licensing provisions were designed to ensure that
satellite and Internet radio would maintain uninterrupted access to records at a
reasonable, centrally regulated price. See H.R. Rep. No. 104-274, at 14, 22-23
(SXM Vol. 1, Doc. 81-17).

The compulsory licenses created under this system are administered by
SoundExchange, which the Copyright Royalty Board (“CRB”) has designated to
be the sole organization authorized to collect and distribute royalties for exclusive
rights in sound recordings. See generally 37 C.F.R. 8§88 380, 382-84 (2014).
Congress also established a complex rate-setting process for compulsory licenses
and vested authority in the CRB to adjudicate disputes over licensing rates and

terms. See 17 U.S.C. 88 114(f), 801-805.
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In stark contrast to this comprehensive federal statutory scheme, the state
public performance right advocated by Flo & Eddie lacks any visible definition or
detail. See FE Vol. 1, Doc. 77 at 17-18. Indeed, the entire thrust of Appellant’s
argument is that the common law public performance right it purports to possess is
a natural property right that admits of no exceptions. Appellant’s Br. at 18
(arguing that “the rights afforded by common law copyrights derive from the
ability to exclude all unauthorized uses of those [sic] copyright”). Under this
“unfettered” conception, there is no guaranteed access for historically protected
industries like Pandora’s. No deliberative body can hold hearings and tailor the
right to accommodate the competing interests of different constituencies. Users
will be unable to learn the contours of the right until they are hauled into court,
accused of violating it.

Even if a user wanted to negotiate a common law license, it may not be
feasible to do so, as the recording industry has itself acknowledged. See
“Comments of Recording Industry of America (RIAA) and American Association
of Independent Music (A2IM),” at 24-28, In the Matter of: Fed. Copyright
Protection of Sound Recordings Fixed Before Feb. 15, 1972, Dkt. No. 2010-4, U.S.
Copyright Office (Jan. 31, 2011). Pre-1972 recordings—a category stretching
back to the turn of the century—are, by now, at least forty-four years old, and it

may be quite difficult to discern who, if anyone, continues to own rights in them.
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Record labels go out of business. Artists and bandleaders die without clear heirs.
There is no central registry of common-law right-holders, like the U.S. Copyright
Office, nor is there any organization authorized to administer the rights, like
SoundExchange. Users could expend significant time and resources obtaining
licenses and still face infringement liability when a new party comes along and
claims to be the rightful owner. The natural result of the legal rule Appellant urges
the Court to embrace would be a significant contraction of public access to these
older recordings and the consignment of many to the scrap heap of history.
I1l. THE DISTRICT COURT CORRECTLY RECOGNIZED THAT IT
IS THE PROVINCE OF THE LEGISLATURE, NOT THE COURTS,
TO BALANCE THE COMPETING INTERESTS AND “DIFFICULT

REGULATORY ISSUES” IMPLICATED BY RECOGNIZING A
PUBLIC PERFORMANCE RIGHT FOR PRE-1972 RECORDINGS

The District Court correctly held that any decision to recognize a state-law
public performance right would need to be made, if it all, by the Florida legislature.
FE Vol. 2, Doc. 142 at 9. Itis not the province of a federal court to expand state
common law.® As Judge Nichols has explained, for a federal court to “take the
lead” in making “changes in state law” would be “contrary to the teaching of Erie

Railroad Co. v. Tompkins” and “would be an outrageous imposition on the right of

® Even were the Legislature to do so, it would need to fashion the performance
right in such a manner that its application would not run afoul of the Commerce
Clause or Supremacy Clause of the U.S. Constitution. For the reasons cited in
Appellee Sirius XM’s opposition brief, see Appellee’s Br. at 8, 17, 35-41, the
unqualified right Appellant urges this Court to create would plainly do so.
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the people of Florida to make their own laws and interpret or enforce them through
institutions of their own creation.” Shipman v. Jennings Firearms, Inc., 791 F.2d
1532, 1534 (11th Cir. 1986) (J. Nichols, concurring); see also Zombori v. Digital
Equipment Corp., 878 F. Supp. 207, 209-10 (N.D. Fla. 1995) (“While the Court
regularly interprets Florida law to resolve claims in diversity cases, it is not the
Court’s place to expand Florida’s common law by creating new causes of action.
Federal courts are entrusted to apply state law, not make it.”). Decisions from
sister circuits are in accord. See, e.g., Tidler v. Eli Lilly & Co., 851 F.2d 418, 424
(D.C. Cir. 1988) (“We must apply the law of the forum as we infer it presently to
be, not as it might come to be.” (citation omitted)); City of Philadelphia v. Lead
Indus. Ass’n, Inc., 994 F.2d 112, 123 (3d Cir. 1993) (“Our role is to apply the
current law of the appropriate jurisdiction, and leave it undisturbed.”).

Even were it within the Court’s purview to expand Florida common law, it
would be an exceedingly bad idea to do so. Copyright law has always “reflect[ed]
a balance of competing claims upon the public interest. . . .” Twentieth Century
Music Corp. v. Aiken, 422 U.S. 151, 156 (1975). On the one hand, “[c]reative
work is to be encouraged and rewarded,” in the form of exclusive rights conferred
on the creators. 1d. On the other, “private motivation must ultimately serve the
cause of promoting broad availability of literature, music, and the other arts.” Id.

Because of the broad policy implications of creating a new performance right in
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pre-1972 recordings, it is not the kind of property right that ordinarily is, or should
be, devised by the accretion of common law. Rather, “[d]eciding which laws are
proper and should be enacted is a legislative function.” Carter v. City of Stuart,
468 So. 2d 955, 957 (Fla. 1985). The carefully circumscribed federal performance
right for post-1972 recordings evolved as a creature of statute, not common law,
and a cautious and carefully circumscribed one at that. As noted in the preceding
section, when Congress first created a public performance right for post-1972
recordings, it made a host of nuanced policy choices, including: (i) limiting the
performance right to digital audio transmissions; (ii) exempting non-subscription
broadcast transmissions and certain retransmissions; (iii) providing compulsory
licenses and a rate-setting tribunal for non-interactive Internet and satellite radio
services like Pandora and Sirius XM for not only public performance but also
associated ephemeral copies of recordings made in aid of performance; (iv)
ensuring that specific percentages of royalties would be paid directly to featured
artists and non-featured musicians and vocalists; and (v) subjecting the
performance right to a host of statutory defenses; among many others. See, e.g., 17
U.S.C. 8§ 106(6), 107-112, 114.

Policy choices like these, which affect broad constituencies and balance
competing public and private interests with nuanced line-drawing, are the

exclusive province of the legislature. The courts are not institutionally competent
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to determine exactly which entities are (or are not) able to bear the costs of
obtaining licenses, or to define the myriad other accommodations necessary to
make a public performance right feasible for pre-1972 recordings.” As the District
Court rightly noted, if it were to “recognize and create” a new performance right,
“many unanswered and difficult regulatory issues” would remain, including “(1)
who sets and administers the licensing rates; (2) who owns a sound recording when
the owner or artist is dead or the record company is out of business; and (3) what,
if any, are the exceptions to the public performance right.” FE Vol. 2, Doc. 142 at
9.

For just such reasons, the Supreme Court has recognized the importance of
judicial “reluctance to expand the protections afforded by the copyright” in light of
the legislature’s “constitutional authority and institutional ability to accommodate
fully the varied permutations of competing interests that are inevitably implicated
by such new technology.” Sony Corp., 464 U.S. at 430; FE Vol. 2, Doc. 142 at 9
(quoting same). Florida courts likewise have made it clear that “under our

constitutional system of government . . . courts cannot legislate.” Cannon v.

" Even if the courts could do so, it is grossly unfair to the affected constituencies to
roll out rules like these in case-by-case decision-making—Iet alone apply them
retroactively, after years or decades of acquiescence, as Appellant seeks to do. The
numerous entities and individuals who would be bound by the new common-law
rule ought to be given a fair opportunity to conform their conduct to its
requirements in advance. Statutes can afford this opportunity by defining the
contours of a right in detail and by doing so on a purely prospective basis.
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Thomas, 133 So. 3d 634, 638 (Fla. 1st Dist. Ct. App. 2014) (quoting State v. Egan,
287 So. 2d 1, 7 (1973)); see also Steiner v. Guardianship of S. Steiner, 159 So. 3d
253, 256-57 (Fla. 2d Dist. Ct. App. 2015) (even if “courts are troubled by the
statutory gap . . . it is not within the judiciary’s power to remedy the problem.”);
Fields v. Kirton, 961 So. 2d 1127, 1130 (Fla. Dist. Ct. App. 2007) (“It is not the
function of the courts to usurp the constitutional role of the legislature and
judicially legislate that which necessarily must originate, if it is to be law, with the
legislature.”), approved, 997 So. 2d 349 (Fla. 2008).

1IV. JUDICIAL CREATION OF A FLORIDA STATE LAW

PERFORMANCE RIGHT WOULD UNLEASH WIDESPREAD,
INEQUITABLE BURDENS ON NUMEROUS INDUSTRIES

The District Court was unquestionably correct that if it were “to recognize
and create [a] broad performance right in Florida, the music industry — including
performers, copyright owners, and broadcasters — would be faced with many
unanswered questions and difficult regulatory issues.” FE Vol. 2, Doc. 142 at 9.
But the problems go beyond mere “questions” or “difficult issues.” Judicial
creation of a state law right of public performance would suddenly overturn a

century’s worth of accepted industry practice, carefully preserved by Congress.?

® Nothing in the record of this case warrants, nor does Appellant argue for, any
distinction between traditional and digital broadcasters under state law. The
concerns that motivated the distinction between satellite/Internet radio and AM/FM
radio in the federal copyright law lack evidentiary support here.
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Entire industries, developed over decades according to reasonable and justifiable
expectations, would face major upheaval and the threat of significant retroactive
liability on account of a judicially created common law right. A mere sampling of
the deleterious and impractical consequences of such a ruling, and the resulting
risk of self-censorship that will limit public access to performances of pre-1972
recordings across a variety of industries, are discussed below.

A. Satellite And Internet Radio Services

With respect to its digital transmissions of post-1972 recordings, Pandora
has operated pursuant to the statutory license provisions of Sections 112 and 114 of
the Copyright Act. Compulsory licenses afford Pandora unlimited access to
recordings in return for reasonable license fees either as may be negotiated with a
record industry clearinghouse (operating with a limited antitrust exemption), 17
U.S.C. 88 112(e)(2), 114(e)(1), or as established by the CRB.

The creation of a new Florida common-law public performance right would
provide no similar structure guaranteeing unfettered public access to pre-1972
recordings, nor any comparable mechanism to avert monopoly pricing by record
labels. It would impose potentially prohibitive transaction and compliance costs
with which services like Pandora, let alone countless other smaller music-using
entities in Florida, may be unable or unwilling to cope. The resulting diminution

in the transmission of pre-1972 recordings would be a loss to all interested parties.
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Further, because Pandora offers its service on a nationwide basis, a Florida
right potentially impairs its operations everywhere. To comply, Pandora will be
required to create a complex system for identifying which subscribers are located
in which states at any given time. Subscribers located in Florida will need to be
automatically blocked from hearing pre-1972 recordings, a technological capability
that Pandora does not currently possess. In the event such a system is impossible
to design or prohibitively costly, Pandora will be forced to pull pre-1972
recordings nationwide, even in those states that have expressly rejected the
existence of the right Plaintiff has asserted. See, e.g., N.C. Gen. Stat. § 66-28
(2015); S.C. Code Ann. § 39-3-510 (2015).

B. Traditional Radio Broadcasters

A new public performance right would apply equally to traditional radio
broadcasters, despite Congress’s studied and repeated unwillingness to impose
such a burden, and despite the Florida legislature explicitly exempting radio
broadcasters from liability for making copies of sound recordings under Section
543.041 (now 540.11). See Part I, supra. Indeed, not only have record labels
historically not demanded license fees from radio broadcasters, they have “spen|t]
mi[ll]ions of dollars promoting their product to broadcasters” because airplay
drives sales. Testimony of the NAB Before the H. Judiciary Comm. Subcomm. on

Courts & Intellectual Property: Hearing on H.R. 1506, 1995 WL 371107, 88 A, C
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(June 21, 1995) (emphasis added). When Congress fashioned a limited public
performance right in sound recordings, it expressly exempted terrestrial radio
broadcasters from its scope. 17 U.S.C. 8 106(6). Thus, to this day, those
traditional broadcasters do not pay for the public performance of any record.
Reversing the decision below would undermine this considered policy judgment
and, as the District Court noted, leave unanswered the question of whether similar
exceptions to the public performance right should be afforded under Florida law.
FE Vol. 2, Doc. 142 at 9 (explaining that the Florida legislature “is in the best
position to address” the issue of “exceptions to the public performance right”).

C. Restaurants, Bars, And Other Small Businesses

Another, enormous group of traditional record users are the many thousands
of Florida small business owners that routinely play records for their customers’
enjoyment. Until now, restaurants, bars, retail establishments, and other businesses
have never paid anything to perform sound recordings of any kind. Indeed,
Congress specifically exempted many of them from the scope of the federal right
even as to the underlying compositions. See 17 U.S.C. 88 110, 114(d)(1)(C)(ii).

An undefined common law performance right would threaten this long-
settled practice. Any restaurant or bowling alley or club in Florida could be sued
by the copyright owner of pre-1972 recordings for playing those records on their

premises. And given their lack of resources, these businesses are ill-equipped even
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to identify owners, let alone negotiate rights to these recordings. As a result, many
could be forced to stop playing pre-1972 recordings for their customers and, to
avoid accidental infringement, self-censor other content too.

D. Local Television Broadcasters And Cable Television System
Operators

In addition to constraining intentional and knowing users of pre-1972
recordings, a new common law public performance right would implicate a vast
number of unintentional and unknowing users that only transmit performances of
sound recordings as part of other services. For example, because the federal
performance right in post-1972 recordings is limited to “digital audio
transmissions,” 17 U.S.C. 8 106(6), local television broadcasters have never
needed to license the right to perform the copyrighted sound recordings
synchronized with the audio-visual programming they transmit. But, under the
position advocated by Appellant, they would now be required to license pre-1972
recordings. Because much of the programming broadcast on local television is
produced by third parties, broadcasters may not even know what sound recordings
are being performed, let alone whether they are pre-1972 recordings, or who owns
them. See Meredith Corp. v. SESAC, LLC, 1 F. Supp. 3d 180, 187-88 (S.D.N.Y.
2014) (*As a practical matter, a television station cannot negotiate separately with
the holder of the rights to each copyrighted work within each of its programs.™)

(discussing analogous problem for musical compositions). So even though
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Congress has exempted audio-visual transmissions from the performance right
afforded to sound recordings under federal copyright law, broadcasters would now
risk liability were the lower court’s interpretation of Florida law reversed.

The potential disruption to long-standing practices for the transmission of
television programming to the public is hardly limited to those of local
broadcasters. For example, Congress carved out an exception for “retransmissions
by any retransmitter” from the scope of federal copyright for post-1972 recordings.
17 U.S.C. § 114(d)(2)(C)(iii). But unless and until the contours of any state-law
public performance right are defined, no one will know how it affects
retransmissions, such as those made by cable system operators that retransmit
programs broadcast on television.

A retransmission of a public performance is itself a public performance. But
no cable system operator has ever needed a license for secondary performances of
sound recordings featured in the television programming that they retransmit.
Accordingly, cable system operators currently have no system in place for
identifying recordings that might subject them to liability. In order to prevent
future state law liability, retransmitters would need to create and implement
procedures for screening all content to be aired for pre-1972 sound recordings, and
negotiate licenses accordingly. The resulting transaction and compliance costs

would be enormous, if not insurmountable, and they too would be inclined to self-
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censor content to avoid potential liability, further reducing the storehouse of

content available to the public.

Liability under the stark right advocated by Flo & Eddie is hardly limited to
the kinds of businesses described above. A host of other entities, ranging from
online service providers to non-commercial entities, such as municipalities,
educational institutions, and museums, among others, publicly perform music. The
policy implications of subjecting such entities to an unqualified and undefined
common law performance right are equally far-reaching.

CONCLUSION

For the foregoing reasons, and the reasons set forth in Sirius XM’s briefing,
the District Court’s decision granting summary judgment should be affirmed.

Dated: Miami, Florida Respectfully submitted,
October 13, 2015

/s/ Edward Soto
Edward Soto

WEIL, GOTSHAL & MANGES LLP
1395 Brickell Ave, Suite 1200
Miami, FL 33131
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ranchers raising breeding herds; Benjamin C. Marsh,
representing the People’s Lobby, Washington, D. C,,
on individual income tax; and Bernard S. Rodey, Jr.,
assistant secretary, Consolidated Edison Co., of New
York, on electrical energy tax. Hearings will continue
next July 21.

Met in executive session and ordered favorably re-
ported to the House H. R. 479, with amendment, relat-
ing to the income tax liability of members of the armed
forces dying in service; H. R. 4257, to extend time for
claiming credit for refund with respect to war losses;
and H. R. 4259, to amend the Internal Revenue Code
relating to musical instruments sold to any religious or
nonprofit educational institution; and also relating to
photographic apparatus. :

HIGHLIGHTS
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REPORTS ON JOINT COMMITTEE MEETINGS
SCIENCE FOUNDATION ‘

Conferees on S. 526, National Science Foundation Act,
held first meeting, but failed to reach agreement;
continue July 19. :

BILLS SIGNED BY THE PRESIDENT
(New Laws)
(For last listing of Public Laws, sce p. D398)

S. 564, Presidential succession bill. Signed July 18,
1947 (P. L. 199). . ,
S. 1419, to enable Hawaiian Legislature to authorize

Honolulu to issue sewer bonds. “Signed July 18, 1947
(P. L. 200). v

Saturday, July 19, 1947

Senate passed four veteran bills and recommitted another.
House passed national security. (unificaticn) bill.

Various Army-Navy bills approved by Senate committee,
House subcommittee approved universal military training bill.

Senate

Chamber Action
Routine Proceedings, pages 9345-9347.

Bills Introduced: Eight bills and one resolution were
introduced, as follows: S. 1669-S. 1676, and S. Res.

154. Page 9346

Bills Reported: Bills were reported as follows:

Eight private claims bills: S. 551, H. R. 405, 704, 914,..

1492, 2507, 2550, and 406 (S. Repts. 617624, respec-
tively);

S. 1174, to provide inactive duty training pay for
Organized Reserve Corps (S. Rept. 625);

S. 1198, to authorize leases on stand-by plants
(S. Rept. 626); '

S. 1633, to authorize Marine Band attendance at Na-
tional Convention of American Legion in N. Y.
(S. Rept. 627);

S. 1675, to authorize Sec. of Navy to proceed with
the construction of certain public works (S. Rept.
628) ;

S. 1676, to authorize Sec. of War to proceed with
certain constructions (8. Rept. 629);

H. R. 3051, to amend Vinson-Trammell Act to re-
peal profit limitations and other limiting provisions
relating to construction of vessels and aircraft (S.
Rept. 630);

S. 1494, to amend Veterans” Preference Act to allow
veterans to appear before Civil Service Commission
for employment adjustments (S. Rept. 631); and

S. 1644, amending Veterans’ Preference Act of 1944
to permit rescission of prior agency action in complying
with Civil Service Commission’s recommendations
(S. Rept. 632). Pages 9345-9346

Bills Referred: The following House-passed bills
were referred to committees indicated: H. R. ¢58 and
4043 (Committee on Finance); H. R. 4268 and 4269
(Committee on Appropriations). (For passage in
House, see Digest, p. Dgo1.) Page 9346

Indians: House amendments to H. R. ¢81, relative to
refund of taxes illegally paid by Indians, were dis-
agreed to, a conference asked, and Senators Watkins,

Ecton, and Hatch appointed as. conferees.
Page 9347

Health: Executive D, terminating the International
Office of Public Health, was ratified.

Pages 9348-9349

Missouri Election: S. Res. 150, to discharge Judiciary
Committee from further consideration of S. Res. 116,
to investigate Missouri congressional primary election
(Fifth District), was debated. Pages 9347-9348
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Veterans” Subsistence: S. 1394, increasing subsistence
payments to veterans under the education program,
was passed. Pages 9349-9364

Terminal Leave: H. R. 4017, permitting cashing of
terminal leave bonds after September 1, 1947, was
passed, 85 yeas to o nays, and cleared for the White
House. Pages 9364-9365, 9373-9377

Veterans’ Housing: Senate debated S. 1293, to en-
able the Veterans’ Administration to provide housing
units for disabled World War 1I veterans. Motion of
Senator Taft to recommit bill to Committee on Bank-
ing and Currency for further study was adopted 40

yeas to 37 nays. Pages 9377-9388

Pension: H. R. 3961, increasing pensions for Spanish-
American and Civil War veterans, was passed 71 yeas
to o nays, and cleared for President.  pages 9389-9390

Amputees: S. 1391, to authorize payment for purchase
of automobiles for amputees and other disabled vet-
erans, was passed by voice vote after adoption of com-
mittee amendment. Page 9390

Nominations: Three Diplomatic and Foreign Service
appointments were received. Page 9393

Confirmations: The following nominations were
confirmed: Kenneth C. Royall, as Secretary of War;
Ernest A. Gross, as legal adviser to Department of
State; William J. Kennedy, as member of Railroad
Retircment Board; Chester S. Dishong, as United States
marshal for southern district of Florida; together with
63 appointments in the Diplomatic and Foreign Service,
26 in the Public Health Service, 124 postmasters, and
1,025 in the Army. Pages 9393-9394

Reports on Committee Meetz'ngs

WAR DEPARTMENT, CIVIL.

Committee on Appropriations: Subcommittee com-
pleted “marking up” H. R. 4002, War Department civil
functions appropriation bill. .
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DEFICIENCY APPROPRIATIONS

Committee on Appropriations: Subcommittee held hear-
ings with testimony from numerous witnesses on H. R,
4268 and 4269, supplemental deficiency appropriations.
Full committee is scheduled to meet on these bills July 21.

SEC. OF WAR, AND ARMY-NAVY BILLS
APPROVED

Commuttec on Armed Services: In executive session, the
committee approved six bills and various nominations, as
follows: S. 1168, to authorize leases on stand-by plants,
with amendments; S. 1633, to authorize Marine Band
attendance at National Convention of American Legion
in N. Y.; 8. 1213, to authorize $127,800,000 for naval
public works in continental United States and overseas,
with amendment; S. 1526, to authorize $225,000,000 for
construction of Army public works in continental
United States and overseas, with amendments; H. R.
3051, to amend Vinson-Trammell Act to repeal profit
limitations as well as certain other limiting provisions
relating to construction of vessels and aircraft, with
amendments; and S. 1174, to provide inactive duty train-
ing pay for Organized Reserve Corps.

The nomination of Kenneth C. Royall, to be Secre-
tary of War, as well as on pending Army and Navy
nominations, were reported.

FPC NOMINATION

Committee on Interstate and Foreign Commerce: The
following witnesses were heard on nomination of Bur-
ton N. Behling, to be FPC Commissioner: Harold
Kennedy, Mid-Continent Oil & Gas Assn.; Russell B.
Brown, Independent Petroleum Assn.; and the nominee.
Committee will meet in executive sesston July 22 to con-
sider this nomination and other pending business.

DISTRICT JUDGE

Committee on the Judiciary: Subcommittee met on
nomination of Herbert W. Christenberry, to be judge

- for the eastern district of La., and heard Senator Ellender

testify in support of it, and Harry W. Belford, attorney
from Atlanta, against it.

House of Representatives

Chamber Action

Bills Introduced: Five public bills, H. R. 4286-4290;
ten private bills, H. R. 4291-4300; and three resolutions,
H. Res. 317, and H. J. Res. 246 and 247, were introduced.

Page 9462

Bills Reported: Bills and resolutions were reported
.as follows:

Part II, supplemental report (H. Rept. 958) to S. 364,
expediting disposition of surplus Government airports,
airport facilities, and equipment.

H. R. 4250, excusing religious and nonprofit institu-
tions from excise tax on musical instruments (H. Rept.
1005) ;

H. R. 479, correcting, retroactively, any situation aris-
ing under income-tax law upon death of a member of
the armed forces (H. Rept. 1006) ;
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H. Res. 276, requesting Secretary of Agriculture to
act to prevent crop damage by use of “2,4-D,” weed
killer (H. Rept.<1007);

H. R. 4254, providing for disposition of farm-labor
camps to public or nonprofit farm associations (H. Rept.
1008);

S. J. Res. 138, providing for return of Italian property
in United States (H. Rept. 1009);

H. R. 3546, permitting retired officers and members of
the United States armed forces to represent ex-service
organizations in claims bcforc the Veterans’ Adminis-
tration (H. Rept. 1010);

H. R. 4141, extending time wherein eligible veterans
may apply for gratuitous insurance benefits (H. Rept.
10I1)}

H. R. 4243, providing minimum ratings for service-
connected arrested tuberculosis (H. Rept. 1012); and

Conference report on H. R. 3123, Interior Department
appropriation bill for 1948 (H. Rept. 1013).

Pages 9457, 94619462

D. C. Approprlatmns Disagreed to Senate amend-
ments on H. R. 4106, District of Columbia appropria-
tion bill for 1948, agreed to the conference asked, and
Representatwcs Horan, Stefan, Church, Srockman,
Andrews of Alabama, Bates of Kentucky, and Fogarty
were appointed conferees on the part of the House. -

- Pages 9395-9396

Newsprint: Passed H. J. Res. 238, amending Tariff
Act of 1930 to permit free entry of standard newsprint
paper in widths of 15 inches rather than the present
16-inch width. Page 9395

Unification Bill: Passed S. 758, as amended, the Na-
tional. Security Act of 1947, after 7 hours of general
debate and consideration for amendments.  This
measure would establish a National Defense Establish-

ment responsible directly to the President, and headed -

by the Secretary of Defense. This officer would have
Cabinet status, with three secretaries, one each for Army,
Navy, and Air, without Cabinet rank.

The House considered its own bill, H. R. 4124, and
after perfecting its text by amendments, substituted
the provisions of the House bill for the Senate measure;
requested a conference, and appointed the following
conferees: Representatives Hoffman, Bender, Latham,
Wadsworth, Manasco, McCormack, and Holifield.

Pages "9396-9457
Insurance: Passed S. 1508, extending until June 30,
1948, duration of act afﬁrmmg intent of Congress that

regulation of the business of insurance should be left
to tbc States. Page 9457

Reports on Cominittee Meetings
FARM LABOR CAMPS—WEED KILLER

Committee on Agriculture: In executive session the com-
mittee voted to favorably report“to the House H. R.
254, providing for the disposition of farm labor camps
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. to public or semipublic agencies or nonprofit associa-

tions of farmers; and H. Res. 276, requesting Secretary
of Agriculture to take immediate action to prevent fur-
ther damage to crops as a result of the use of the weed
killer known as “2,4-D.”

. UNIVERSAL MILITARY TRAINING

Commutiee on Armed Services: Subcommittee on Edu-
cation and Training met in executive session on H, R.
4121, univérsal military training, and ordered favor-
ably reported to the full committee a new bill, H. R.
4278, embodying clarifying amendments. The full com-
mittee expects to act on the new bill either July 22 or 23.

BANK HOLDING COMPANIES

Commuitee on Banking and Currency: Continued hear-
ings on H. R. 3351, providing for the regulation of bank
holding companies, and heard Charles F. Zimmerman,
secretary, Pennsylvania Bankers Association; J. V.
Norman, Jr., vice president, First National Bank of
Louisville, Ky.; and Maj. Fred N. Oliver, representing
National Association of Mutual Savings Banks, all of
whom testified in favor of the bill generally.

Met in executive session and voted to report favorably
to the House S. 1361, amended, providing. for comple_
tion. of certain public housing projects if cities pay the
difference between the statutory construction cost hmlta-
tion and the actual construction cost.

D. C. HOME-RULE

Committee on the District of Columbia: Subcommittee
on Home Rule and Reorganization held hearings on
merit systems for the District of Columbia, and heard
Kenneth C. Vipond, representing the United States Civil
Service Commmission; Walter L. Fowler, D. C. Budget
Qfficer; Dr. Hobart M. Corning, Superintendent of

- Schools for the District; Clement Murphy, Chief, Fire
- Department; - Inspector - Smlrh Assistant. Chief, Police

Department, all of whom discussed whether the Dis-
trict should have its own merit system entirely, or should
stay under Federal civil service in some respects as at the
present time.

Held hearings on the sub;ect of institutional care for
the District and heard Capt. A, H. Conner, Federal
Bureau of Prisons; Donald Clemmer, Director, D. C.
Department of Corrections; Dr. Winfred Overholser,
Superintendent of St. Elizabeths Hospital; Raymond
Clapp, Assistant Director, D. C. Department of Public
Welfare; Charles E. Burbrldgc, Superintendent, Freed-

" smen’s Hogpxtal and Dr. George C. Ruhland, Director,

D. C. Department of Health, all of whom discussed the
problem involving use of Federal institutions by the.
District Government on a paynient basis.

UNITED NATIONS

Committee on Foreign Affairs: Subcommittee on Inter-
national Organization and Law met in open session on
S. J. Res. 136, on convention on the privileges and im-.
munities of the United Nations; and S. J. Res. 144,

—
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United Nations headquarters agreement, and heard
Charles Fahy, legal adviser, State Department.

FRIGATE “CONSTITUTION”—PATENTS

Commuittee on the Judiciary: Subcommittee No. 1 held
hearings on H. J. Res. 200, to provide for the observance
of the 150th anniversary of the launching of the United
States frigate Constitution, and heard Representative
Church and Captain Hicky, of the Navy Department,
both of whom testified in favor of the resolution.
Subcommittee on Patents, Trade-Marks, and Copy-
rights met in executive session and ordered fayorably
reported to the full committee, with amendments, the
following bills: H. R. 3366, permitting public llbrarles
to acquire back copies of United States letters patent for
$50 per year; H. R. 1107, providing for extension of the
time limitation under which patents were issued in the
case of persons who served in the military or naval forces
of the United States during World War II. Subcom-
mittee ordered adversely reported H. R. 1270, granting
a copyright for artistic interpretations by entertainers.

ALIEN SEAMEN

Committce on Merchant Marine and Fisheries: In exec-
utive session the committee voted to favorably report
to the House H. J. Res. 245, amending Public Law 27
(8oth Cong.) relative to the employment of alien sea-
men on merchant vessels. The committee also had
under consideration H. R. 4042, to control the export
to foreign countries of gasoline and petroleum products
from the United States. Executive session on H. R.
4042 will be continued July 21.

VETERANS' LEGISLATION

Committee on Veterans' Affairs: Met in executive ses-
sion and ordered favorably reported to the House the
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following bills: H. R. 4243, amended, to provide mini-
mum ratings for service-connected ‘arrested tubercu-
losis; H. R. 4141, to extend for 2 years the time within
which eligible persons may apply for gratuitous insur-
ance bcncﬁts and H.R. 3546, amended, to permit recog-
nition of officers and enlisted men retired from the mili-
tary and naval forces of the United States as representa-
tives of certain organizations in the presentation of
claims to the Veterans’ Administration.

REPORT ON JOINT COMMITTEE MEETINGS
GOVERNMENT CORPORATIONS

Conferees on H. R. 3756, Government corporations ap-
propriations, held first session, but failed to reach final
agreement. Will meet again July 21.

INDEPENDENT OFFICES

Conferees on H. R. 3839, independent offices appropria-
tions, held first session, but failed to reach final agree-
ment. Will meet again July 21.

ATOMIC ENERGY

Joint Commuttee on Atomic Energy: Committee met in
executive session with the Joint Chiefs of Staff (Gen.
Eisenhower, Admiral Leahy, Admiral Nimitz, and Gen.
Spaatz) and discussed how they fit into the atomic
energy picture, as well as the coordination of the
branches of service in that field.

SCIENCE FOUNDATION

Conferees on S. 526, National Science Foundation Act,
in-a second session, continued working on differences
between House and Senate-passed versions of bill. Next
meeting will be on July 21.

SH0DD009080000000000008¢

HIGHLIGHTS

Monday, July 21, 1947

Senate adopted Agriculture appropriations conference report, disposing of
amendments in disagreement, and debated Missouri election investigation.

House passed anti-poll-tax and civil-service annuity bills, 71 Consent Calendar
measures, and adopted Interior appropriation conference report.

Housing, public lands, judiciary, and coinage bills approved by Senate groups.
Oil export control bill approved by House Committee.

Senate

Chamber Action
Routine Proceedings, pages 9463-9469.

Bills Introduced: Fifteen bills and two resolutions
were introduced, as follows: S. 1677-1691; S. Con. Res.
27; and 8. Res. 155.

Pages 9464-9465, 9465-9466, 9466, 94669467, 9498-9499.

Bills Reported: Bills and resolutions were reported, as
follows:

H. R. 1995, to provide for return of civil-service retire-
ment deductions of employee separated before com-
pleting 10 years of service (S. Rept. 633);

S. 1507, to authorize sale of land in Polson, Mont.

(S. Rept. 634);
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mark rights. The fharpose of this legisia~
Hon is to give pitent snd trademark
applicants an opportunity to msake o
claym for & Sling date earlier than the
date on which the application was re-
ceived by the Patent Office. The applica~
tiont would be entifled to the filing date
which it would ng¢rmally have received
except for the ption ©f postal

service,
The PRESID pro tempore. The bill
ind appropristely re-

will be received
ferced.
to provide relief in
cases affected

The bill (8, 8¢
patent

3. 646-INTRODUCTION OF A& BILL
TO PROTECT AGAINST PIRACY OF
SOUND RECORDINGS

Mr. McCLELLAN. Mr. President,
chalrman of the Senate Sxxbcommltbee on
Patents, Trademarks, and Copyrights,”
Lintroduce, for a,ppropriate reference, on
behaill of myself and Mr. Scorr, a bill
o amend #tle 17 of the United Siates
Code to provide for the éreation of a lim-
ited copyright In sound recordings for
the purpose of protecting ageinst unau-
thorized duplication and pirsey of sound
recordings, and for other purposes.

The bill which I am introducing today
is Identical o 8, 4592 which I introduced
on Decermnber 18, 1870, Information sup-
piled to the cupmghts Subcommittes
indicates & rapid Increase in the unau-
thorized duplication and piracy of sound
recordings. It has been estimated thaf as
many a8 18,000 illegal ispes are being
produced each day depriving the record
industry, its distributors and performing
artists of an estimated $100 milion an-
nuslly in tape sgles.

The Committee on the Judiclary hasg
been advised that the Library of Con-
gress and the Copyright Office are “fully
and unqualifiedly in faver of the pur-
pose the bill is intended to fulfill.” The
report of the Librarian of Congress on
the predecessor bill states in part:

The recent and very 1arge Incresse In Y-
suthorized dupliestion of commercis] rec
ords has become & matter of publie concern
in this couniry and abroad. With the grows
tng avallability and use of inexpensive case
sette and cortridge tape players, this trend
sesmia oertalin to continus unjess effective
legal means of combatting 1t can be found.
Netther the present Pedersl Copyright State
ute nor the common Iaw or statutes of the
various slates are adequais for this purpose.

The Library of Congress and the
Copyright Ofice have indleated that
“the national and international problem
of record piracy Is too urgent to await
comprebensive action on copyright law
revision.” The substance of the B3Il T am
introducing has already been approved
by the Copyrights Subcommittes as part
of the legisiation for general revision of
the copyright law,

Anyope having comments on this sube
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jeet, or proposed amendments, should
now submit them to the subcommittee.

The PRESIDENT pro tempore, The
bill will be received aud approprisiely
referred.

The bill (S. 648) to amend ttle 17 of
the United Siates Code to provide for
the creation of a lmited copyright in
sound recordings {or the purpose of pro-
tecting against unauthorized duplication
and piracy of sound recording, and for
other purposes, introduced by Mr. M.
Crzriaw (for himself and Mr, Scorn),
was received, read fwice by its tille, and
referred to the Commities on the Ju-
diciary.

—z
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day, I have sent to, the desk an identical
proposal which, if ted, would abolish
the Interstate Copnmerce Commission
afier a-2-year periog during which a spe-
clal commitiee wonld be glven an op-

8. 4T INTRODUCTION OF TEE “UN-
FAIR CO ION ACT OPF 19717

Mr. McCLELLAN, Mr, President, I in-
troduce, for appropiiate reference, on be-
half of myself and Mr. Scorr, the Unfair
Compstition Act of 1971,

The bill would | esiablish a uniform
body of Pederal air competition Jaw
by creating a Fediral statitory tort of

the {ramework of
1948, The crux of
section 43¢a) of
cluding in fthree s

law of unfair com-
subsection, provision

the major part of
petition. In a fo
is made for the

set forth in the
fringement of

able or preempt
Siate In cases of
The nead for 1
has been widely
coordinating commitiee, composed of
lesding business and legal organizations,
was established for the purpose of foster-
g such legisiation), Other than for tech-
nical amendments the bill which Senator
Sporr and I B.re! /intreducing today is
identical to 8. 766 of the 91st Congress.
Mo action was on this legislation
in the previous Cpngress, but it Is an-
ticipated that h gs will be scheduled
on this bill during the current session.

Anyone inter in this legislation
should address his'comments to the Sub-
committee on Patints, Trademarks sand
ngiyrighﬁs of Committes on the
J .

PRESID pro tempore, The
bill will bs recel sud asppropristely
referred.

provide. fob the
tion of trademay
carry out the pro
national conventians, and for other pur-
Mr. McCrerianw (for
TT), WS received,
¢, and referred to the

-

read twice by its
Commities on the h
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cosponsored by

il

in need of some ney guidance. If the ICC
had more forcefully sdvocated and im-
plemented their efisting authority over
the past several degades, I am convinced
that we wounld notbe in the position we
arg tedsy. The Commission has been far
too willing, o my [opinion, to acqguiesce
in the demands of industyy and hias not
given enough attention to the needs of
the shippers and fhe general publie. It
Is conceivable that bhe Commission could
correct a number of the problems and set
our policies in a different direction and.
avoid abolition. Y hppe so. Quite frankly,
I would lke to see|the Commission take
such steps. I neveg have, and I do not
now, believe that dping away with some-
thing is always the answey, But, in this
ease, i the ICC ot achieve the neces-
sary reforms, we arg golng to have to find
a better means of promoting sound sur-
face transportatio onﬁcy in this country.

The complaints I have registersd
against the Co on fall, generally,
into four categori boxear shorsages,
freight rates, passetiger train service, and
small shipments,

Dyring the 28 yedrs that I have heenin
the Congress, the gne problem that has
always seemed to plague the people of

Montansa and elsewnere is the West, year
after year, has |been {he shortage
of freight cars.

In the beginning, the problem arcse
only during the hafvest season or in the
very active timber|cutting season, Now,
it can be almost ayt.!me of the year. A
State like Montand, with its large agri-
cultural and lumber resources, i very
dependent on the fallrosds for shipping
produets to the précessing and shipping
points in the East and West. The Inter-
state Commerece '-

bt they have found it
extremely diffieut fo get these cars back
from the eastern f- . After much dis-

the ICC hes
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as far as the $232,000,000 a year is concerned, the composer, the man
who does the real composing, is just not compensated.

Mr. Kearine. In other words the composer only gets 2 cents on that
record and that record may be played 1,000 {imes in the juke box and
he only gets 2 cents,

Mr. Frurows. That is right; he gets a share of the 2 cents because
Lhe publishers are involved and so it may be less than 1 cent.

Mr. Warter. And this performance is a performance only for profit.

Mr. Fernrows. That is all it could be.

Mr. KeaTine. It is, when the machine works.

Mr. Frrrows. Well all I can say is that whether the machine works
or does not work, the composer is in the cold.

Mr. Lane. Congressman, can you give us an_idea how many times
one of those records can be played?

Mr. Ferrows. I -was told yesterday, roughly perhaps 200 times,
Congressman. Of course, they will break if you drop them and 1
suppose that they crack, but somebody suggested that a record could~
be played on the average 200 times; and if that is done, irrespective
of the return on that record, the composer and the publisher only get
2 cents.

Are there any other questions, Mr. Chairman?

Mr. Lzwis. That is all, unless some other member has some ques-
tions. Who is the next witness?

Mr. Bernmaror. Mr. Sam B. Warner, the Register of Copyrights,
is scheduled to be the next witness but I have not seen him this
morning.

Mr. Lewss. We will probably have to have more than 2 days of
hearings on these bills and Mr. Warner, being in the city, can come
at any time.

Mr. Bernmaror. We have several witnesses from ASCAP, includ-
‘ing- Mr. Buck and Mr. Berlin. I do not know whether or not Mr.
Berlin is here. We have several other witnesses whom Mr. Buck can
introduce. )

Mr. Leawis. We should like to accommodate these people. Evi-
dently there are more people here than we will be able to hear, since
the House goes in session at 11 o'clock today. So we have just the
remaining time until 11 o’elock.

. Mr. Seerser. Mr. Chairman, I am Maurice J. Speiser, general coun-
sel for the National Association of Performing Artists.

May I suggest, Mr. Chairman, as representing the proponents of
both bills, H. R. 1269 and H. R. 1270, that we be permitted to give
our reasons for the proposed legislation; and if you will permit me,
I would like. to introduce Mr. Waring, the president of our asspeia-
tion, as the first one to speak for the bill, _

I have the distinet pleasure of introducing our president, Mr. Fred

Waring.

STATEMENT OF FRED WARING, PRESIDENT, NATIONAL
‘ ASSOCIATION OF PERFORMING ARTISTS

Mr, Waring. Mr. Chairman and gentlemen, I decided to read my
statement because, after all, I am a band leader and I might say some
things which I could not remember having said and it is a little dan-
gerous, so I decided to read it.
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_ As president of the National Association of Performing Artists, it
is my duty—and my privilege—to appear before this committee.
Although ¥ am unfamiliar with the methods of securing congressional
recognition for a pressing problem, the simple rights of property and
livelihood, native to all under our Government, are € nally qnder-
standable to legislators and performing artists. It is with such innate-
rights that our problem is concerned. .

e, the interpreting and performing artists, have no legislative
recognition of our interpretive rights in the United States, and there-
fore have been subject to unauthorized commercial exploitation of
our efforts. The nature of this will be explained to you in detail by
our general counsel.

Trade practices have minimized flagrant piracies such as happened

a few vears ago when certain individuals were making off-the-air
recordings of our commercial broadcasts, deleting our own commercial
announcements, substituting those of another advertiser, and broad-
casting that program in direct competition to the original. But today
the use of records regularly manufactured for home use has become
standard practice with hundreds of radio stations, and further has
glelvelgped into a multimillion-dollar business in nickels through the
uke box.
) The performing artist whose name and so far legally undefined
skills have made the popularity of the recording possible has no
rights at all beyond an original agreement with the manufacturer at
the time of performance. Yet the characteristic technique of this
artist remains the strongest bid the record will make for popularity
in its lifetime—which lifetime may be violently shortened by the in-
tensity of its use in unrestrained and widespread radio and juke-box.
performances,

To those of us whose work is stamped with an unmistakable “trade-
mark” of conception, instrumentation, manner, and “style,” the loss
of our property rights at the very moment of their greatest earning
%)ossibi 1ty represents a serious condition. The House bill, 1270,
mown as the Scott bill, we believe constitutes a solution. I speak
with the wholehearted support of our membership, from Benny Good-
man to Toscanmi, from Eddy Duchin to Josef Hoffmann, from Bing
Crosby to Lawrence Tibbett, and from Gertrude Niessen to Gladys
Swarthout, when I say that we feel it will correct the most unfair
and difficult condition, and when I urge your recommendation of’
its content.

Mr. Lewis. Thank you.

Are there any questions to be asked of Mr. Waring?

Mr. Warter. Mr. Waring, do I understand you to say. it was pos-
sible for somebody to cut a record from your rendition and then play
that record without your being compensated ¢

Mr. Warine. It is possible and has been done.

Mr. Lewrs. Is that a common practice?

Mr. Warine. It is no longer a common practice but we have got
suits in courts in Pennsylvania which have eliminated that practice
to a great extent, but it is still possible.

Mr. KeaTine. You have been sustained in the courts when you
brought suit? :

Mr. Warine. We have.
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Mr. Kzarive, Have you been sustained anywhere else besides
Pennsylvania?

Mr. Seerser. Yes; in South Carolina and in the southern district
of New York they have recognized our property rights, but in New
York it was set aside by Judge Learned Hand in the circuit court of
appeals, holding that the artist having performed, the sale of the
record meant a dedication to the public; and that is why we are here
on this legislation, to get relief from that. .

Mr, Keatine. And to correct the situation, in that the extent of
your compensation is 2 cents for a particular record that is made?

Mr. Seeiser. No; the record companies get that 2 cents and it is
divided as the previous speaker has already stated between the pub-
lisher, the song writer, and the author of the words.

Mr. KeaTing. In other words the composer gets only a part of
the 2 cents. .

Mr. Seexser. Yes; and sometimes it is less than 2 cents.

Mr. Waxrive, You see, it comes to approximately § percent of the
selling price of the record, depending on the deal the artists has made
with the manufacturer, but it is approximately 2 cents.

Mr. Lane. Mr. Waring, have you any way of knowing how many
records they make ?

Mr. Warmve. They naturally give us a statement of the number of
records they have sofd.

Mpyr. Lane. You have no way of checking that?

Mr. Warine. No, sir; we do not know other than from their state-
ment.

Mr. Cmapwick. That is the return from the legitimate develop-
ment or production and does not cover the reproduction irregularly,
on which you get no figures.

Mr. Warine. Yes.

Mr. Cruapwick. Of course, reproduction pirated through the air,
that is plain stealing, without giving you the 2 cents.

Mr. Wartne. That is correct, and we feel that the use of rec®rdings
on radio stations for commercial concerns should bring compensation.

Mr. Lewis. Are there any other questions?

Thank you very much, Mr. Waring.

STATEMENT OF MAURICE J. SPEISER, GENERAL COUNSEL,
NATIONAL ASSOCIATION OF PERFORMING ARTISTS

Mr. Seeiser. I think I should explain this 2 cents. The performer
does not get that 2 cents, but the 2 cents is divided between the com-
poser, the author of the words, and the Music Publishers’ Association.
What the performer receives is a fee for the making of the record
for the manufacturer and he has no further interest. Sometimes it is
done on a royalty basis so that the musician or any interpretive artist
obtains no part of that 2 cents. The fee that is paid to the performer
is separate, alien, and has nothing to do with the constitutional pro-
vision. The Copyright Act provides for that. That was done so
that there could not be a monopoly of recording. If a composer
records a song and publishes that record, any other company has the
right of pub%ica.tion of that particular song by simply paying the
author of the song 2 cents a copy, and so can have access to all of the

: »
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: Mr. Caapwick. Well, the only ones that will be able to negotiate,
of course, are the artists who are successful in their interpretations;
they have a public commercial volue. Is that right?

2 Mr. Tayror. The successful ones; yes. ‘

Mr, Caapwick. I have been reaching back in my mind for a phrase
that I cannot quite get out, something about a song is no good without
a. good singer or something. .

Mr. Tayror. But the singer without the song is no good. Now, I.
might quote Ernest Newman who says, “Any music worth playing at
all 1s worth playing badly.” '

I cannot feel, in my heart, that the interpreter is as valuable a con-
tributor as the creator. I cannot feel that way because the music or
the play or the book exists. It is there in printed form. If it is not
done today, it might be done tomorrow or it might be done 10 years
from now it is still alive, it is there.

Mr. Kearine. Do you think that the public would agree with you?

Mr. Taxror. Well, if the public thought about it, I think that they
might. I think that they might agree that the composition is the im-
portant thing.

Now, I think that they tend to confuse he performer with the work.
Definitely, certainly they used to confuse Caruso with Rigoletto but
Rigoletto is still with us. I do not think that public opinion is neces-
sarily infallible.

Mr. Keating. Nojthat is true, but it is something that sets standards
and it is worth something.

Mr. TayLor. Well, then, my opinion ought to be worth something,
too.

Mr. Lewis. Are there any further questions by the committee of
Mr. Taylor?

i.(No response.)

‘Mr. Tavror. Thank you, gentlemen.

Mr. Lewis. Thank you, Mr. Taylor,

Is Mr. Schulman here?

Mr. Buck. Yes, sir.

Mr. ScruLMAN. Yes, sir.

. Mr. Lewis. We will hear from you, Mr. Schulman.

STATEMENT OF JOHN SCHULMAN ON BEHALF OF THE SONG-
WRITERS’ PROTECTIVE ASSOCIATION

Mr., Scaurman, Well, T thought that your conmittee was going to
hear from the proponents of the bill today.

Mr. Lewis. We started that but only one proponent is here and all
of the rest of them on this list are opponents, so we will hear from you.

Mr. ScauLman. All right, thank you.

Mayv I identify myself?! My name is John Schulman, attorney, with
my office at 120 Broadway, New York City. I represent the Song-
writers’ Protective Association, and I have represented that assocjation
for upward of 15 years.

Mr. Kearing. How is that different from ASCAP?

Mr. ScruLMaN. I was just about to come to that.

.Mr. Keating. T am sor%y.

Mr. Scavrman. We differ from ASCAP in this sense—1let me de-

scribe the association to you.
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‘We have about 1,400 or more members who are authors and compos-
ers of music. They are scattered throughout the country. The Presi-
dent of our association is Mr. Sigmund Romberg, & prominent com-
poser. Other members are Oscar Hammerstein, Mr. Ahlart, Mr. Leslie,
and numerous other people who are professionally engaged in writ-
ing and composing music.

Now, the difference between writers and composers is this—we make
this distinction : The composer writes the melody and the writer writes
the words.

Mr. Keatixe. You represent both?

Mr. ScauLMaN, We represent both composers and authors, but our
distinction from ASCAP is this: ASCAP 1s concerned with perform-
ing rights. It is a collecting system or society which has as its fune-
tion the licensing of public performances over the radio and in theaters
and other places, and collecting money and distributing that money
among the writers, the authors, the composers, and the publishers.

Now, we represent only writers—we have no publishers in our as-
sociation—and our ehief function has been to look after the economic
interests of the writer, not only with respect to the so-called performing
rights but in all of his rights.

n other words, to give you an example, Mr. Frohlich mentioned the
fact that there has been, for 15 years, a standard contract between
writers and publishers. Now, we were the ones who promulgated that
standard contract. Before the existence of our association, for ex-
ample, a writer would go to the publisher and he might sell a song
for $25. He would get nothing more for it at all; although that song
might have sold 1,000,000 copies, he would never get anything more
than the original $25. It might have been released to a motion-picture
company for the purposes of insertion in a motion picture and the
writer might get nothing more from it as a result.

As a result of our efforts, our dealings have been very pleasant with
publishers and others. We have established a royalty basis where, if
the writer’s song becomes popular and sells a great many copies, if
there are a great many phonograph records made of it, and things like
that, the writer gets a share.

In other words, the writer gets, under our form of contract a definite
amount for each copy of sheet music that is sold and he gets a share
if there is money received from records and if there is money received
from users in the motion pictures and things of that sort; so you see
we cover the entire gamut of the song writer’s economic interests.

We are not conforming merely to the performing rights and things
of that sort. As a matter of fact, those are lodged in ASCAP with
the result that we have no control over performing rights. We have
no control over any rights, as a matter of fact. e established this
basis of contractual relations between the publisher and the writer.

Another one of our functions has been just what I am doing here:
Trying to protect the writer’s copyright; trying to protect his interests
in questions which arise relating to the copyright which is the very

“basis that makes his work valuable.

Anybody can become a member of our association. We have no
closed doors. Everybody who writes music or wants to write music
can become a member of our association.

Mr. Kearine. How much?
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Mr. Scuurman. The association members pay $10; the lowest class
of member pays$10 a year. The highest is $50 a year.

Mr. WarTer., What makes the writer's work become popular?

Mr. ScaurLman., Well, I should say, as Mr. Taylor says, the work
itself. That is the fundamental. Lots of songs are written and lots
of songs are published and some of them see the light of day and some
of them do not.

Now, My Old Kentucky Home—I learned that song long before I
knew there was an author or publisher or performer or anybody else.
The same is true of all great works of music. Now, not every song
that a performer sings, not every song that an orchestra plays in its
own distinctive fashion, becomes a hit. If that were the case, then
0111e psrformer would make a hit obviously on every song that he
played.

Well, that is not so because if you have not got the basic material out
of which to make a hit, you have not got it.

Now, how do you make a hit? I don’t know. Someone says that
an arranger makes a hit. Well, you cannot go to an arranger and
say, “Arrange nothing.” You have got to have the basic material.

Now, how was the song popularized? In many ways. I remember
the day, and I suppose the committee does, too, when people sang
songs off the back of a truck, when they sang and piayed songs in music
halls, and those are the things—that 1s the way to popularize a song;
you play it and you hear it and you see it. People play it on the
piano. I remember the time when I was a youngster, we used to go
to music stores where a girl had a lot of music in front of her and she
played music and you picked out what you wanted when she played
something that created an interest.

There are many ways in which songs become known. If a song
is in a musical show—take Oklahoma, for instance; the songs froim
Oklahoma we all know.

Mr. KzaTinvg. That is because of the performance; isn’t it ?

Mr. Scaurman. Nojthatis because of the song. Adfter all, there are
many shows put on the New York stage and they are gone and for-
gotten. We have not forgotten The Surrey With the Fringe on Top.
’_I‘halt is cllmt because of the performer; that is because of the song that
is played. :

o, the performer, after all, is one means of exploitation of a basic
right. Aaer all, what makes baseball popular and profitable? We
all like baseball. Nevertheless, when I was a youngster and I went
out to see Christy Mathewson go to the box and pitch, we were
thrilled ; that created a great deal of interest in wanting to play
baseball.

Mr. Kearine. That was the performer; wasn't it?

Mr. Scuvrman. Well, yes; I suppose so. I suppose I would have
played baseball if Christy Mathewson had not lived, but I wanted to
become a pitcher when I saw him pitch. That is one of the things that
makes a song popular, getting back to the song; somebody hears it and
somebody tells you about it and you read about it and you like it.

What makes 2 novel popular? The printer prints it and the pub-
lisher puts an advertisement in a newspaper or 4 periodical and some-
body reviews it. You read the New York Times or the Tribune on a
Sunday and you find reviews and you read those reviews and they cre-
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ﬁﬁe 1?%1 intevest. Well, would you say that the reviewers made the
ook ¢

Mr. Keazine. Sometimes they-do; and sometimes they kill them.

Mr. ScauLman. Well, Abie’s Irish Rose was not made by the critics
in New York, but it remained and it was a great play that people
wanted fo see.

Now, what makesa play? What makes Shakespeare? The fact that
some unknown author or some unknown actor played a particular part
back in the sixteenth century? Is that what makes Shakespeare?

No. You read Shapespeake; I read Shapespeare; we all read Shake-
speare. We go to see performances of Shakespeare. Was that be-
cause someone whose name I do not know—if I ever knew it I do not
remember—played Shakespeare’s Hamlet back in the old days? No.

You see, you cannot say that, just because a performer acquainted
you with something, they make it; because if that were the case, then
later on 1t wounld not live. It would not live because the performer
would not be living.

Take Homer. V%ho wrote Homer, if there was such a man?

He recited his own ballads, if he really existed, but they were great
ballads; they were great odes, even though nobody recited them. The
same is true of books. .

Mr. Lewis. Mr. Schulman, coming down to more recent days, the
Maine Stein Song, I understand, was written many, many years before
it became popular. Nobody remembers who made it popular or what
particular interpretation made the Maine Stein Song popular, but
everybody recognizes the virtue of that song.

Mr. ScuvLman. That is true. Take the Star-Spangled Banner, our
national anthem. Who sang it first? Can anyone here recall who
first sang the Star-Spangled Banner?

(No response.)

Mr. Scauraran. We all know that Francis Scott Key wrote it. You
see, it is the song, the story, the book, the novel—it is those things that
live—and I have the privilege of representing the people who, in mus’e,
create the thing that lives, even though the performer may die or even
though there may be no great performer to perform it.

Mr. Keating. Well, authors die.

Mr. Scaurman. That is right; authors die but their works live if
their works have character and force. You see, that is the difference
between performance and creation. Creation is something which
lives irrespective of whose voice may promulgate it.

Mr. Buck calls my attention to the fact that Foster is an example
of that. He is one of our great creators and he did not have any great
performers.

Mr. Keating. Well, perhaps he had better material; maybe wrote
better songs.

Mr. Scaviman. Well, since you are referring to my friends and my
clients, I shall not answer that. [Laughter.] Some of them are here
in the room.

Mr. Bock. I think he did.

Mr. Scaurman. But, you see, it is with that excuse that I come to
you and talk about this bill. T am opposed to it, philosophically, prac-
tically, and from the legal standpoint.

I agree with Mr. Frohlich. I think that bill is unconstitutional.
Now, before I go into that, let me make a reference to something that
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Mr. Speiser said at the first hearing, namely, that this bill or similar
bills have been before Congress some 8 or 9 years ago, and have never
had a hearing. '

Well, there is a reason for that. The bill is fundamentally fallacious
and defective. That may be one reason why it never came to the point
of having a hearing. Something which is absolutely false in its
premises does not get very far. But it is not true that Mr. Speiser’s
views have not had a hearing, because we have discussed this-for years—
not only he and I, but other people familiar with copyrights.

In 1940—1939, 1940, and 1941—under the auspices, I believe, of the
Carnegie Foundation, a committee was appointed to discuss the revi-
sion of the present Copyright Act of 1909,

I feel that the 1909 act needs considerable revision ; it does need revi-
sion very badly and I hope to come to you gentlemen and ask for revi-
sion of that act, but it is not before you now.

At any rate, we spent a year. I was privileged to be one of the mem-
bers of that committee. I think, under the guidance of Dr. Shotwell
of Columbia University, we spent almost 2 years, I would say, in trying
to formulate a new Copyright Act.

Mr. Speiser appeared before that committee and he expressed the
same views that he expressed here about the so-called interpreter’s
copyright. It has had a thorough airing among people familiar with
copyrights and our answers have always been the same.

We said that they are trying to do something that just cannot be
done. It is not consistent with the very fundamental foundation of
copyright, because, you see, not only in the Constitution of the United
States—in section I, article 8—is the reference made to the writer and
to the exclusive rights of authors, but we can go mack to the days of
Lord Mansfield and the early days of the decisions in our Supreme
Court, in particular the case of Holmes v. Hurst, I believe, in 184
United States Supreme Court reports—it is in my memorandum—the
courts have always made it clear that the subject matter of copyright
is the intellectual creation of the author, not the physical artistry,
which is the tangible thing that you see or feel or sell.

That case involved that famous work, the Autocrat of the Breakfast
Table—where the senior Dr. Holmes, the father of Justice Holmes,
had published the Autocrat of the Breakfast Table in a magazine, the
Atlantic Monthly, in installments. Unfortunately, it was not copy-
righted. Later on, the Autocrat of the Breakfast Table was pub-
lished in book form and someone copied it and published his own book.

Dr. Holmes said :

Now, here, I have not published this in book form hefore; therefore, when
1 published that book it was copyrighted. In other words, what X published in the
magazine was not a book. :

The Supreme Court said—dJustice Brown said :

XNo, you published your intellectual creation, your intellectual concept, and
that was the publication of your work.

Now, that is true because when the Copyright Act speaks of books,
it does not speak of a volume, the paper, the binding, and things of
that sort. It speaks of the context.

If you look at section 1 of the Copyright Act of 1909, you will see
what it speaks of. They do not speak of physical objects as this thing
does. Section 1 speaks of literary works, dramatic works, non-
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dramatic works, musical works—things which have a generic meahing
of intellectual concept, and if you read through the copyright law,
you see that that is the very tenor of it: it is the intellectual concept
which is the subject of copyright.

When you come to section 41 of the act, that says.specifically that
the copyright is separate and distinct from the physical object. So,
you see, all through our whole concept, going back to the Statute of
Anne in 1710, which was the first copyright law in the Anglo-Saxon
system—as a matter of fact, the first copyright statute because the
other European countries did not adopt copyright until after 1710,
even though there is a question if copyright existed under common
law—you will find that the ]ﬁlysical object is not the subject; it is the
intellectual conception, whether it is a novel, a drama, a painting, or a
picture. You do not copyright or you do not get protection for your
physical object, you get protection for your intellectual concept.

That is very important because protection for physical objects, not
being the subject of copyright protection, therefore protection for
physical objects does not belong to Congress except to the extent that
they regulate interstate commerce, because Congress has no power
to regulate the manufacture and sale of physical objects except in
interstate commerce. o

Do I make myself clear?

(No response.) '

But you have the right to enact patent laws and copyright laws
but only because the Constitution specifically says so. .

Section I, article 8, specifically grants the Congress the right to
pass copyright laws and patent laws. Now, if you look at this bill,
you will find that its very essence is to grant protection, if you call it
that, to a physical object called a recording.

Now, just because you call a horse a cow does not make it a cow;
it is still a horse; and just because you call something an acoustic
work does not make it a work, if it is a phonograph record.

This whole bill, as I pointed out in my memorandum, is based
upon a fundamental fallacy, it being a play upon the word *works.”
They run into all sorts of difficulties there because they are trying to
squeeze a physical object into something which it is not, by calling
it something, by saying it is, by calling 1t an acoustic work.

So that, from a legal standpoint, if the committee please, I do not
see how you can engraft upon the copyright law a concept never
known to the copyright law and therefore not within the congres-
sional constitutional power.

There are all sorts of difficulties that arise in the act because of that.
For example, in trying to distinguish between—and if I am talking
too long I wish you would stop me——-

Mr. Lewrs. Let me ask you one question, if T may interrupt your
very interesting statement.

r. SCHULMAN, Yes, sir. :

Mr. Lewis, Do you feel that Congress, in passing the act of 1909,
exhausted the powers of Congress under the Constitution?

Mr. ScauvrMaw. I do not think they exhausted the powers. .

Mr, Lewis. I am referring to patents and copyrights, powers with
regard to patents and copyrights, of course. o

Mr. ScEvLMan. Noj I think that Congress has powers it has not
fully exercised but those powers relate to works, intellectual creations,

1
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Mr. Lewis. Haven’t we protected all of those by the act of 1909?
_ Mr. ScauLman. Well, I say this: I think there are some anomalies
in the act of 1909. One of them I mention because it is apropos here.

For example, section 1 states the rights are in various types of works
of art. If itis a lecture, the author has the right of performance; if
1t is a play, he has the right of performance; if it is musie, he has the
exclusive right of performance for profit only.

But, here is a funny thing. Poems were not mentioned. The result
is that the courts have held that the author of a poem, such as The Vil-
lage Blacksmith, has no right of public performance. So that a radio
station can have someone recite a copyrighted poem and the author
cannot do anything about it. No one can print it, no one can print
copies of that poem, but it being neither a dramatic work or a musical
work or something of that sort, the Congress did not give protection
against the recitation of poems publicly for profit or otherwise.

Now, here we have a very funny thing. You will notice that this
act is not limited to music. It covers everything—plays, books, novels,
lectures, addresses, and what not. So, we have the peculiar sitnation
that if Longfellow were alive today and wrote The Village Black-
smith he could not prevent anybody from reciting it on the stage or
over the radio. But if an actor were to record his recitation of that
poem on a phonograph record, that actor could prevent everybody
else from using that record for a public performance.

In other words, he would have more than the poet would have which
1s anomalous.

So, if yon ask me whether you have exhausted your rights I do not
think so. I think you could do a lot with the copyright law of 1909;
but, one of the things that you cannot do is to give protection to an
article of manufacture. So that I say that this bill is fallacious in-its
inception. I do not think that Congress has the power to pass it. If
you want to give protection to the performing artist, letting him, let
us say, pull his performance off the air, that you can do in your Radio
Communications powers under your control of interstate commerce.

For example, you might pass a statute which would say that it would
be unlawful to sell, in interstate commerce, a record which had been
made without the consent of the original maker, perhaps you are able
to do that.

But, when you come to such things as a public performance, the
things which come within copyright and grant copyright on this ar-
ticle of manufacture, then I say that your power is lacking. -

No, there is another thing that we see In this bill; that is, its artifi-
ciality. For instance, the §1preme Court said, as Mr. Frohlich has
told you, that a record is not a copy. But, in order to bring it within
the theory of copyright, this bill says that a duplicated record shall
be deemed to be a copy.

Well, it is or it isn’t. It is a horse or it is a cow and you cannot say
that it shall be deemed to be a cow 1f it is a horse in fact, for the pur-
pose of this act. )

Again, there was reference o that section which would amend seec-
tion 6 and which says if a record is made under 1 (e), that is, under the
comnulsory license clause, it shall not be sukject to copyright if it is
made without the consent of the owner. .

Now, look where we would get by adopting a false and artificial
premise.
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For example, if a record is subject to copyright under this new act,
if a record made under the 2-cent license clanse is not copyrighted,
what happenstoit? It fallsinto the public domain ; that is, it becomes
free for use by anybody, just as though it were a work that was pub-
lished without a copyright.

Now, if that record then falls into the public domain, anybody can
use it to make another record without paying the 2-cent license fee,
That is where the bill leads you to.

In other words, by refusing copyrightability, it is a record made
under 1 (e), you throw it into the public domain, and then you destroy
1 (e), as far as the auther is concerned, because anybody can copy it
freely if it is under the public domain. That is exactly where the bill
leads to. I mean if you start on the wrong premise, you are bound to
get an absurd result. So that I do not see how you can consider this
bill ag a copyright. You have got too many anomalies there.

What is Mr. Waring and his society trying to protect? They are
trying to protect style because they disclaim any right to protect
arrangement,.

Now, the reason they do—and let me put my finger on that because
if they are seeking protection for arrangement, they do not have to
amend the act because, under section 6, if Mr. Waring should make a
new arrangement of the Buggy With~—1I guess it is Smrey With the
Fringe on Top. If he makes that new arrangement with Mr. Ham-
merstein’s consent and Mr. Rogers’ consent, he can get a copyright on
that arrangement either by publishing it with notice or by filing it in
manusceript form and he would have his copyright over the arrange-
ment under the present act.

Mr. Cuapwick. Is that a desirable arrangement or a practical one?

My, Scuovryan. Well, it exists today.

Mr. Cuapwick. It is desirable isn’t 1t?

Mr. ScruLyman. That is a desirable thing but it leaves the control
in the hands of the original copyright owner. That is because Mr.
Rogers may say or Mr. Hammerstein may say “I won’t make this ar-
rangement for you,” or he may say “Let me see the arrangement that
you want to copyright and I will see whether I will give you my consent
to copyrighting it,” and so, you see, the parties can bargain.

Mr. Cuapwick. I am asking questions because I was not particu-
larly satisfied with the answers I got before.

Myr. ScaoLman. I hope I can answer your questions. I would like
to satisfy you.

Mr, Cuapwick. I am only trying to understand it. Is there any
essential reason why an act could not be drawn which would commit
to the consent of the original writer, the privilege of having a copy-
right on the interpretation? What is your thought ?

Mr. ScruLMaN. My answer would be if you assume that such a
thing as a phonographic record can be subject to copyright——

Mr. Caapwick. Yes, of course, I assume that.’

Mr. ScauLman. And if we assume the constitutionality of that.

Mr. Czapwick. Yes, assuming that.

Mr. ScaurMaN. And if we assume that it is within the fundamental
concept of copyright, I suppose you eould draw such an act and that
would be—well, it would be wholly undesirable.

Mr. Caapwick. You say it would be undesirable.
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Mr. Scaurman. Yes; and let me tell you why. I think it is un-
desirable from both the practical and the legal standpoints.

What is Mr. Waring and his society trying to protect? They are
trying to protect style. I think that is the word he used, “his style
of performance.”

Now, what is his style of performance? Maybe it is emphasis on
the strings, maybe it is emphasis on the percussion instruments, or
maybe it is even emphasis on the wind instruments, things of that
kind, personal idiosyncrasies.

Now. it may be, when I say “personal idiosyncrasies” that he may
take a singer who has a hoarse voice or a crooning voice, something
which makes him think it is distinctive,

Were you to open the field to the protection of style, then you would
get into a hornet’s nest because even an author may not protect style.
Now, we must start with that, that an author has no right, under the
copyright law or any other law, to protect his style.

Although I might take Justice Holmes’ Common Law and copy the
words or the ideas that he expressed in there in their sequence, so
that it is really copying his book, I nevertheless have the right to copy
his style. That is, if I copy his words in the sequence, I cannot do
that legally; but I can copy his style. When I was in law school, of
course Holmes was our guide on common law and we were told to
follow his sense too. We were told to copy Holmes style, that was the
advice to the students. We were advised also to study the style of
Cardozo. We were told to study the style of Harlan and White and
Mansfield, one of the greatest writers.

Mr. Warrer. Mr. Schulman, you sound like you went to Harvard.
I thought you went to Columbia. [Laughter.]

Mr. Scauraian. I went to Columbia, sir, but you see I have copied
styles, because the copyright law gives me the right to do so. I can
even copy a Harvard style. [Laughter.]

So you see you cannot protect style in any way.

Mr. Cuapwics. We have arrangement and we have style. What
is the distinction between arrangement and style?

Mr. Scmurman. Arrangement is different from style. You see,
you have to make a distinction between the two. Now, I am no
musician ; I cannot sing a note or play a note, but I am told that the dif-
ference is this:

When you arrange a work, you change various essential factors of
it; you change the time, you change the beat, you change the empha-
sis, you may change the harmonics, and things of that sort. I am told
that in arrangement you get a changed work. It is like taking a book
and doing what the Reader’s Digest does; it makes a condensed ver-
sion of that. That is an arrangement, as you would have it in music
or like taking a novel and making a play out of it. You really ar-
range it; you make something different and something new; you re-
arrange it, and you have a result that is different. You have some-
thing new,

Now, I am told—and Mr. Ahlart, whom I am going to ask the
committee to hear and who is a musician and a writer and composer
of note, can tell you more about it—but I am told that an arrangement
means a change so that, really, you have got a song with something
superimposed upen it, something that makes it really a different song?
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Now, an.interpretation, as Mr. Taylor told you, is a gquestion, or
may be a question, purely of emphasis of not following the composer’s
directions to play louder or to play softer. It may be an interpreta-
tion in that regard. It does not change a note; it may not change the
time. It may not change the beat.

Mr. CHapwIck. But 1t may. .

Mr. ScrurMan. It may. An interpretation may run into arrange-
ment, yes.

Mr. Warrer. And don’t you conceive that a particular interpreta-
tion may so improve upon the work that it might make it popular,
whereas it may be unpopular?

Mr. Scaoiman. Well, that is a subject about which I suppose we
could argue a long time.

It may. It may be that a particular interpretation may have the
effect of making something popular.

But, as I said, My Old Kentucky Home, and Old Black Joe, and
the song Dixie, and all the other songs that I knew years ago, I do
not know where I heard them or who sang them. I do not know who
sang them first. I think maybe it was my mother. Now, she was no
performer, she was no interpreter, but mothers have made popular a
lot of lullabys today.

Now, was it a particular style of singing, or was it the music that
stayed in my mind? Can you answer that? I can. I should say it
is the music. I should say when we gather around at times and sing
some of the old songs, we sing them because they are songs, not be-
cause somebody san them in a particular way.

Now, it may be t%tat a particular artist, take Caruso, for instance,
it may be that by listening to him, some of the things that he sang
may have stuck in my mind, and if I had heard a lesser artist they
may not have remained in my mind, I don’t know. But I do know
that the music that I sing and the music that my children sing is the
music and not anybody’s particular interpretation of it.

That is the only answer I can give you.

I think that the composer will tell you that a good interpretation
may help, but it will not make a song. I think that is what they will
tell you, and I think that is right, but I am not sufficient of an expert
to say categorically.

What are they protecting? They are protecting their style, some-
thing which the author cannot protect because he cannot protect his
style of writing. If Handy wrote The St. Louis Blues and “blues”
became popular, everybody in the country could write “blues.” He
couldn’t protect the style of writing. He could only protect one single
composition. You see the difference there.

What the interpreters are trying to say is that they have a style
which should be a subject of protection’; but it is something which no
author can protect.

Mr. Cuapwick. I do not see that that is what the act undertakes
to do. They do not undertake to protect the style but to protect the
producer, to protect a particular record of a particular performer with
his name on it.

Mr. Scauviman. May I ask you this, though, what is he adding
except the style? .

Mr. Crapwick. Well, leaving that.
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Mr. ScauLMan. Well, you see, you cannot separate those two things.
:tYCﬁu can separate these and that 1s where you run into a fundamental

allacy.

It a?irl that he adds is the style, that is not subject to protection ; what
is there to protect? You come right down to that and that is the
thing I am trying to make clear.

Mr. Caaowick. I have not found any answer to my satisfaction,
in the argument about the protection of style. T think that the style
itself is susceptible of individuality and, possibly, should be protected.

Mr. Sceuvrman. Oh, individuality; there is no question about it.
Style is a matter of individuality. There is nobody else in the world
that argues like T do or speaks like I do. I have my own style and
you, sir, have your own style.

The question is, is that the subject of protection? Is that the sub-
ject of copyright protection ¢

Now, coming back to baseball, every baseball player has his own
style, his own style of fielding, his own particular style of batting, his
own style of playing baseball. Some of them may be more colorful
and some of them are less colorful. Well, that is individuality.
There isn’t any question about it. When Babe Ruth stood up at the
bat, you could see him from miles away. You did not have to see
his face, all you had to do is to look at him swing his bat and you
could say “There i¢’Babe Ruth.”

Now, that is an individual style. But, is that something to call a
creation which is the subject of copyright as we know copyright ¢

If you give it to the imterpreter then the author is going to come
along and say, “Protect my style,” and what are you going to say to
him?

Mr. Warter. Well, didn’t the Supreme Court in the Lajoie case
protect Lajoie’s contract, and, I believe, they did it because of his
particular attalnments?

Mr. ScuoLymaN. They protected it on the ground that his services
were unique.

Mr. Warrer. That is right.

Mr. Scuvrman. That is right. Now, I am not saying at all that
it is not unique, his attainments. When you discuss the big-name
bands, you will be discussing unigue attainments but that is not saying
that you can protect them by copyright any more than you could
protect a method of fielding a ball, in baseball. You cannot protect
method ; you cannot protect style; you cannot protect ideas. That
is what the cases say. :

Judge Frank recently said, in discussing a case involving a game,
he said, “You cannot protect the game, all you can protect is your
statement, your new statement of the rules” That is as far as you
can go.

Now. I was going to say in answer to a question—and I have taken
a terr‘fic amount of time, but the committee asked a question, whether
the nuthor eould protect himself by contract.

Well. let us look at the situation practically. Leaving aside 1 (e),
that is, the compulsory license feature, suppose I were an author and
I were to write a song. Then X comes to me and he says, “I will
record it nrovided you will let me take a copyright on my recording.”

Then Y comes to me and he says, “Let me take a copyright on my
recording,” and so on down the line. Well, I have 10 recordings, T
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have 10 copyrights in addition to my own, and if you multiply that
you may have 100 copyrights on top of the author’s copyright.

Now who would control that? Not the author. The performer.
That is because if you had 100 different styles, and if I wanted to
license my song to {e played by 1 broadcasting station, they would
have to examine all of the 100 performances to make sure that their
one hundred and first did not infringe upon those other 100.

Mr. Keatine. You are in accord with Mr. Waring’s testimony, be-
cause I asked him that direct question, “Suppose Eddie Bergen could
copy your method of playing and could get a copyright, and if he
did that and performed it, would it constitute an infringement of your
copyright ¢~ And he said, “No, no; because it would be Eddie Bergen
doing it and not me.” Now you would not agree with that as being
degirable? .

Mr. Scroiman. Well, the bill, as I read it, would do just that.

Mr. Keatixe. I could not follow it.

Mr. ScuuvLman. Well that is the difficulty; we have a lot of loose
language in the bill. This thing that they are calling “a copyright-
able thing” is really four different things., This “copyrightable
thing” is called an acoustic recording, it is called—now, that is on
page 1—it is called a device or instrumentality. If you look at page
2, line 10, you will see that is called an aceoustically recorded work.

You see, they have got to use different language, to describe what?
The same thing. That is all because they are trying to describe some-
thing which does not come within copyright. 1 do not know.

I understood Mr. Waring to say that if he made a record with a dis-
Linctive style, I could not come along and sing and play that record
or make another record with that same distinctive style. That is
what he wants, so I understood. I understood him to mean that, and
as I read the bill, that is possible, that is so.

Now, I have analyzed in my memorandum which I have given the
committee, various other sections of the bill, not in order to be cap-
tious, but in order to demonstrate the lack of logic and the lack of
coherence and consistency in the bill itself, all of which go back to
the fact that they start with air, and they do not have anything, they
do not have a hook on which to hang.

They would take away from the author, even if it were possible to
provide a reasonable profit, for obtaining the consent of the author,
they would take away from him the control of his work and they
.vglould shift the entire control from the author to the performer and
that——

Mr. Warter. Well, now, is that entirely correct ?

Mr. Scruiman. Itis,asa practical matter. It would take away the
control, as a practical matter, of copyrighted music. = This applies, not
only to musie, sir, but it applies to everything that is written, whether
it is a book, a poem, or anything else, because it is not limited to musie.

If you gave a copyright on records, you would make the control go
away entirely from the creator and you would put it into the hands of
the maker of the record. That is the way this bill would operate as
a practical matter, because the maker of the record would then be in
a position to control whether it was played or not played in a juke
box ; he could control whether it was played or not played in recorded
form over the air; it includes motion pictures, it includes everything
else, and you are putting the control in the hands of the performer.
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In other words, yon are putting the performer in the driver’s seat.
That js true. You are doing that even though today he has got noth-
ing to complain about. He gets paid for his performance. He ad-
mits that. ~He gets paid for each record that is sold that he malkes.

Now, as Mr. Frohlich, says he wants now to control the right of
public performance for profit. Lo

The result would be—gentlemen, if you adopt this bill, I earnestly
plead with you on behalf of the authors and composers—this bill would
create a silly situation. Not only is the wording of the bill full of
vagueness and uncertainty, but there will be litigation for years, be-
cause of that vagueness and uncertainty in addition to the rest of it. -

I suppose, as a lawyer, I should welcome it, but I do not. What you
would do fundamentally if this bill should be adopted, and if it should
be held constitutional, would be that you would just relegate the author
to a position very far below the publisher, the performer, the maker of
records, below everybody; and yet, he is the man that creates the mate-
rial which is sung and played.

Mr. Lane. Mr. Schulman, is your client, your own organization,
opposed to these other two bills before us?

Mr. ScaoLmaN. No; we are in favor of H. R. 2570; definitely so. I
have said in my memorandum that H. R. 2570 would correct a defect
ghich slipped into the 1909 bill, I think more or less as a result of a

1spute.

In other words, there was a big fight. If you read the record and the
testimony, you will see that there was a tremendous battle over 1 (e),
the compulsory-licensing feature.

Then, the committee report said, as to public performances in eoin-
operated machines, that that was not particularly important. As a
matter of fact, in those days, those machines were in the penny arcades.
That is what they were thinking of at that time.

Now, the difference was this, in the penny arcade you listened to
mechanical music but you listened to it through earphones and it did
n}?t make much difference, when you listened to a particular record in
that way.

Today, however, you have got a huge industry, it is no longer unim-
portant and everybody—

Mr, Warrer. In other words, the defects in the act of 1909 were en-
tirely due to the fact that Congress could not foresee this era.

Mr. ScauLman. No doubt. We advocate adoption of H. R. 2570 as
earnestly as we recommend rejection of H. R. 1270,

Mr. Warrer, Was H. R. 2570 before the committee ?

Mr. ScauLman. At the previous hearings?

Mr. Warrer. Before other Congresses.

Mr. Buck. I don’t think so.

Mr. Seeiser. It was introduced time and again.

Mr. Buck. I don’t think so.

Mr. Seerser. It was.

AI:;IL Buck. Well maybe as part of a revision of the entire Copyright
ct.

s Mr. Seerser. Separate and apart from the other act. T have the
i1story.

Mr. ScuuLman. Then, I am mistaken. I think that Mr. Speiser is
absolutely right. That was in bills which were submitted to amend
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the entire act. I am for complete revision of the 1909 act. Now, with
regard to the coin-operated exemption, that

Mr. Kearine. I think that bill was up several times.

Mr. Seeeer. Well, I have been drawing them and having them
introduced.

Mr. ScavLman. I am sorry, but they never got to the point for some
reason or other, where they came to my attention. ’

Mr. Lewis. What about H. R. 12691

Mr, ScruLman. That is the same as H. R. 2570. We refer to H. R.
2570 because, I believe that the last session of the committee was
opened with H. R. 2570.

Mr. Lewis. You are in favor of those bills?

Mr. ScuuLman, Yes, sir; definitely so.

Mr. Lewrs. All right.

Mr. SceuLMaN. Does the committee want to hear from Mr. Ahlert
now? He may testify something about that.

Mr. Lewis. No; we want to hear from Mr. Wattenberg. Is Mr.
Wattenberg present ?

Mr. WATTENBERG. Yes, sir,

STATEMENT OF SIDNEY W." WATTENBERG ON BEHALF OF THE
MUSIC PUBLISHERS PROTECTIVE ASSOCIATION AND THE NA-
TIONAL MUSIC COUNCIL

Mr. Warteneere. Mr, Chairman and gentlemen, my name is Sid-
ney W. Wattenberg, and I am counsel for the Music Publishers Pro-
tective Association and the National Music Counecil. :

Both of these associations are unalterably opposed to the enact-
ment of H. R. 1270 into law, There is very little I can add.

Mr. Kxatine. You are opposed to H. R. 1270¢

Mr, WartenBere. Yes, sir. There is very little I can add to the
statements of the gentlemen who preceded me, )

I might say that the proposed bill as drawn is so hopelessly am-
biguouns that 1t defies a clear explanation or interpretation. It might
well be interpreted as giving the right to secure the subsidiary copy-
right to the record manufacturer as distinguished from the interpre-
tative artist.

Now, they talk about the sound recorded as the copyrighted work.
Well, if those words were taken literally, the copyrighted work is
the physical disk, the physical object, and the sound, I suppose, would
be the interpretation and is to be distinguished from the copyrighted
work which, as I say, is the disk.

Now, if that is true, it is possible for the man who mizxes the shellac,
or the man who presses the switch on the pressing machine, it is pos-
sible for them to claim that they made the copyrighted work.

I, frankly, do not know. I cannot glean from this bill any crys-
talized chain of thought which would distinguish as to which of these
objects is the copyrighted work; namely, is it the tangible' physica.
record or the intangible style? '

I have heard a lot said about style and I have heard the proponents
of the bill say what they want to protect is the original style of the
artist.

Well, Mr. Schulman and Mr. Frohlich and Mr. Taylor bave covered
that field.
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House Bill No. 1780

A& {25¢

AN, ACT relatlng to musical compositions; repeallng chapter 543,
Florlda Statutes, congigting of ss. 543.01-543.04, 543, 05-
543,36, Florida BStatutes, to remove provisions relating to
combinations restricting the use of musical compositions;
amending s. 543.041, Florida Statutes; providing definitions;
providing for unauthorized copying; providing for
unauthorized and unlawful sales; providing penalties;
providing for seizure, forfeiture and destructiony providing
a vrebuttable presumption; providing exceptions; providing an
effective date.

Be It Enacted by the Legislature of the State ofiFlarida:

Section 1. Chapter 543, Florida Statutes, cansxstlnq of sections
543.01, 543.02, 543.03, 543.04, 543.05, 543,06, 543.07, 543.08, 543.09,
543.10, 543, ll, 543, 12, 543, 13, 543, 14 543,15, 543,16, 543.17, 543,18,
543,19, 543,20, 543,21, 543,22, 543, 23, 543 24, 543¢25y 543.26, 543.27,
543.28, 543,29, 543.30,. 543.31, 543,32, 543.33, 543.34, 543.35, and
543 36, Florida Statutes, is hereby repealed. '

" Section 2. Section 543.041, Florida Statutes, 1is amended to read:

543,041 Unauthorized copying of phonograph records, 5Lsc, w1re. tape,
film or other artlcle on which sounds are tecorded.—-

(1) As used in this section, unless the context otherwise requiress:

{a) TOwner" means the person who owns the original fixation of sounds
embodied in the master - phonograph record, master disc, master tape,
master £ilm, or other device used for reproducing sounds on Qhoncgraph
records; discs, tapes, films, or other .articles upon which sound is
recorded, . and from which the transferred recorded sounds are directly or
indirectly aerlvedo .

(b) “Performer“ means the person oOr persons appearlng in  a
performance., “Pe*seal-ﬁeanﬂ~aﬁy—iﬁéiViéﬁai7 ?af%ﬁEESht@v’ﬁéf?&faéi8ﬁ7‘“ﬁf
asgeedatieny

(2) (a) It is unlawful:

l.4a¥ RKnowingly and willfully and without the consent of the owner,
to transfer or cause to be transferred any sounds recorded on a
phonograph record, disc, wire, tape, film, or other article on which
gsounds are recorded, with the intent to sell or cause to be sold for
profit such article on which sounds are so transferred.

2. Knowingly and willfully, without the consent of the performer, to
transfer to or cause to be transferred to any honograph record, disc
wire, tape, film or other article, any performance, whether live before
an_audience or transmitted by wire or . through the ajir by rtadio or
television, with the intent to sell Or cause to be sold for profit or

used to promote the sale of anvy product or such articla 0nto which sguch
performance 1is sm transferred.

{b} Any person violating anvy provision of paragraph {(a) of this
subsection shall be guilty of a felony of the third degree, punishable as
provided in BS. 715,082, %?5‘ﬁ83j or 175,084,

{3) {a) 1t is unlawful:

1
CONTNG: Wnvrde in absaeb-dhsensh tvns are deletions from existing law:
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1.8y To sell or offer for sale any sueh article with the knowledge,
with reasonable grounds to know, that the sounds thereon have been se
ansferred without the consent of the owner. ‘

2, To sell or offer for sale any article embodving any performance,
sther live before an audience or transmitted by wire or through the air
radio or television, recorded without the consent of the performer,

3. To sell or resell, or possess for such purposes, any phonograph
zord, disc, wire, tape, film or other — article on which sounds are
rorded, unlesgs the outside cover, hox, Jjacket, clearly and
ispilcuously discloses the actual name and address of the mapufacturer
:yeof, and the name of the actual performer 2r group.

{b)43% Aﬁy person wviolating any provision of paragraph {a) of
ssection (3)+42% shall be guilty of a misdemeanor of the second degree,
1ishable as provided in s..775.082, er s. 775.083, or s, 775.084.

{4) Any recorded article produced in violation of subsections (2) and
i of any eguipment or components used in the production thereof, shall

subject to seizure and forfeiture and destruction by the seizing law
forcement agency. ' -

(5) Possegsion of five or nore duplicate copleg or twenty or more
Jividual copies of such recorded articles, produced without the consent
the owner or performer shall create a rebuttable presumption that such
ticles are intended for - sale or distribution in violation of
ygections {2) or (3}). -

(6) £4¥ This section shall neither enlarge nor diminish the right of
e VT X e
cties in private litigation.

{7) This section does not apply:

(a) To any broadcaster who, in connection with or as part of a radio,
levision or cable broadcast transmission, or for the purpose of
chival preservation Etransfers any such sounds recorded on a sound

sording. :

(b)  To any person who transfers such sounds in the home for personal
¢ and without compensation for such transfer.

Section 3. This act shall take effect July 1, 1977,
Approved by the Governor June 30, 1977.
Filed in Office Secretary of State June 30, 1977,

This public document was promulgated at a base cost of $11.86 per
page for 1,500 copies or $.007% per single page for the purpose
of informing the public of Acts passed by the-Legislature.

2
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FLORIDA HOUSE OF REPRESENTATIVES

DDNALD L. TUCKER, Speaker/JOHN L. RYALS, Speaker Pro Tempore
CGMMITTEE ON COMMERCE

-John R. Forbes

Chairman

John W. Lewis
Vice Chairman

April 27, 1977

STAFF REPORT

HR 1780 - Mixson

Summarg

This bill repeals Chapter 543, Florida Statutes, which
relates to combinations restricting the use of musical com-
positions, including the unauthorized copying of musical
" compositions, radio broadcasts, use of compositions by theaters,
sales of performing rights, copyrighted compositions, and
charges for performance rights.

Current Situation

Chapter 543, Florida Statutes, Combinations Restricting Use
" of Musical Compositions, has only two registered licensees for
the sale of performance rights in Florida (American Society of
Composers, Authors and Publishers (A.S5.C.A.P.) and Broadcast
Music, Inc. (B.M.I.). The income to the state per year is
$25,000. The only section of the chapter that the department
applied to these two entities was section 543.28, which provides
that they must pay 3% of theilr gross sales in Florida for the
privilege of selling performance rights in Florida. This section
states that the Division of Finance, through its authorized
agents, may examine and audit books and records of any person it
may deem subject to the tax or fees upon giving 30 days notice.

Due to Section 543.36, the chapter, except for the fee
section, is not applicable to any person who is a member of any
combination which licenses the right of public performance and
who is under the terms of a judgment in a federal anti-trust
action in which the U.S. is a party and pursuant to which the
federal court in which such judgment is entered retains con-
tinuing jurisdiction. Therefore, A.S.C.A.P. and B.M.I., the
only two registered licensees for the sale of performance rights
in Florida, are not covered under Chapter 543 except for the fee
section.

Gerri Raines Dolan, Staff Director
310 House Offics Building, Tallahassee, Florida 32304 (904) 488.9123
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Section 543.041 deals with the unauthorized copying of

phonograph records, disc, wire, tape, film or other article
. on which sounds are recorded. Such unauthorized copying is

‘made unlawful and the penalty for violating that section is
made a misdeamnor of the second degree. Since the unauthorized
copying of recorded music is covered by the Federal Copyright
Laws (94-553, Public Law) for all recordings fixed after
February 15, 1972, this state statute is effective only to
protect those recordings fixed prlar to that date due to the
Supremacy clause of the U.S. Constitution. See State of
Florida V. Gale Distributing, Inc., case no. 49257 (Fla. 1977).
However, the Department of bBanking and Finance has been sending
investigators to check on retailers who are allegedly selling
suspect tapes, although they actually have no such statutory
mandate and can only turn over such "suspect" tapes to the
¥.B.I. when the pirated recording is determined to have been
fixed after February 15, 1972 or to the state attorney when the
pirated recording was fixed prior to that date.

Probable Effect and Eamnpmic Impact

: The Department of Banking and Finance maintains that the
repeal of Chapter 543 would eliminate double regulations under
Federal and State Law, save the state money and manpower by
eliminating the making of inspections of retailers and record
keeping by the division, the State Treasurer's office, Secretary
of State's office, and the‘Atterney General's office. The
department also maintains it would eliminate the cost of handling
. the complaints the Division of Finance receives.

The department has stated there should probably be no
economic impact on the general public; however, B.M.I. and
A.S5.C.A.P., will not be then required to pay the $25,000 to the
state in fees. The department also states that there should be
a net savings to the state when the cost of administration by
the various state agencies is considered. However, this position
cannot accurately be verified.

Comments

Owners of copyrights are now protected under +the Federal
Copyright Law. The users are protected under Federal court order.

However, if section 543.041 is repealed, the owners of the ‘
rights to music fixed before February 15, 1972 will not be pro-
tected under any law, state or Federal.
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“DATE: - May 16, 1977 COMMITTEE ACTION: 1. _F/3; 5—1l~??.
S SENATE 2._FAV; 5-17-77
STAFF ANALYSIS AND ECONOMIC STATEMENT
Judiciary-Civil Comm. ( Greg Krasovsky ) 3.
amend. PE>DE Attached R
Bill No. and Sponsor: _ Subject:
SB 1007 ‘ : ‘
Senator Vogt L Co Musical Compositionsg

REFERENCES : 1. Commerce; 2. Judiciary-Civil

I,

1T,

IIT.

IV,

BILL SUMMARY:

Thie bill repeals all but one section of Chapter 543, F.S¢,.
relating to the regulation of business coﬁbinaﬂians ¢hat il
restrict the use of musical compositions, "afnd the reguiatlon and
antltrust prohibitions of performance. rights. 0T

PURPOSE :

4. Present Situations 28%

LI .
Chapter 543, F.S., prohibits monopolies, price-~fixing agreements,
and uvnauthorized copying of musical compositions, in addition to
regulating the sales and charges for performance rights. Those
provisions prohibiting monopolies and prige-~fixing appear to
duplicate state and federal antitrust laws.

Secgtion 543.041, the only section which would not be repealed,
makes the unauthorized copying of phonograph records, disc,
wire; tape, f£ilm, or other articles on which sounds are recorded
a misdemeanor of the second degree. - Sincée the FPederal Copyright
Law prohibits the same unauthorized copying of recordings fixed
after 1972, the state statute has been construed to constitu-
tionally apply only to those recordings fixed priocr to 1972.

The provisions relating to performance rights are not currently
in force due to s. 543.36, which provides that the chapter,
except for the fee provision; is not applicable to any combina-
tion that licenses performance rights and is under a judgment
of a federal antitrust action in which the court has retained
continuing jurisdiction. The only two registered licensees
under this chaptér ave subject to such federal court judgments,
and are therefore exempt from all provisions except that re-
gquiring them to pay the state 3% of theivr gross sales in Florida
for the privilege of gelling performance rights. The Division
of Finance collects this fee.

B, Effect on Present Situation:

This bill would leave the regulation of copyright cwners to the
federal government under the new Federal Copyright Law (P.L. .
94~553). However, #. 543.041 would still provide state protec-
tion against uvnauthorized duplication of sound recordings to
owners of the rights to music fixed prior to 1972. Persons
forming monopolies of fixing prices in restraint of trade
would gtill be subject to the state and federal antitrust laws.
This bill would also eliminate the collection of gross receipts
tax by the state.

ECONOMIC COMSIDERATIONS:

Significant Boonomic Impact: YES X NO

A.  Economi¢ Impact on Public or Implementing Agency:

By elinminating the right to collect the tax on gross sales in
Florida, the state will lose approximately $25,000 per year.
The Division of Finance has indicated that such loss should
be offset by the savings experienced in the cost of adminis-
tration of the law.

B. Fconomic Benefits to Public or Industry:

None.

COMMENTS: None.
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GENERAL REVISION OF THE
COPYRIGHT LAW

HEARINGS

HELD BEFORE

THE, COMMITTEE ON PATENTS
HOUSE OF REPRESENTATIVES

SEVENTY-SECOND CONGRESS
FIRST SHSSION

FEBRUARY 1, 2, 3, 12, 15, 23, 24, 26, 20, 1032
MARCH 1, 2, 7, 10, 14, 1932

&

UNITED STATES
GOVERNMENT PRINTING OFFICR
113939 WASINGTON : 1032
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The CrAIRMAN, Do you think that would be germnne to our in-
quiry now? Do you still want to put it into the record?

Mr. Sitaw, Noj we will withdraw that, although I think we desire
to put that in to show our activities——

’Fhe Cuamman, If you want that inserted in the record to show
that this happened two years ago, namely, thut you were opposed to
the bill, I think we wiﬂ put 1t into the record. However, at the
present time, wo are interested in legislation that will help you men.

Mr. Cawowrrr, I think My, Shaw wants to show what was done
two years ago.

The Cuamman, Then I think that statement should be put in the
record, It confused me without that statement, '

Mr, Suaw, Then there was a resolution adopted in Detroit.

The CrammaN, When?

Mr. Saaw. In October of this past year. I will read that,

fesolved, That the Nutlonal Association of Brondensters, In conventlon as-
sembled, calls renewed attcition to the fuet that the primary purpose of any
copyright legisintion Iz and must be, Ih the words of Arvtlele I, section 8,
clause 8, of the Constitution of the United Stuntes, * to promote the progress
of selence and uxeful arts” and that, therefore, the hyondeastlag Industry
inufste on fts right to receive fulr antl reasonuble conslderation by the Congress
before any bill proposing a moditication of our copyright laws {a acted upon;
und be it further

Resolved, That this associntion hereby empowers and directd its duly eonsti-
tuted oflicers, .or such commlttee ns may be appointed by them, to present to
the Congress [ta recommendations with regnrd to any pending legislation con-
cerning copyrlght; and he 1t further

Rexalved, ‘That thls assoclutlon hereby endovses and renflirms the proposnls
mude in its behalf by its duly authorized representnéives on Jununry 28 und
20, 1081, ns made a matter of puble record in the printed report of the henr-
ingx hefore the Cemmittee en Patents of the United Statos Semufe, Seventy-frst
Congresy, third sesston, on H, R, 12548, pnpes 42 to 100 nclurive,

'The Cuamyan, Just what recommendations would you like to
make before this committee or which you would like to have your
connsel, Mr, Caldwell, speak on in behalf of the organization?

Mr, Suaw, It was thought, in order to help your committee, we
would retain the services of Mr. Caldwell who has spent considerable
time in the study of coerights.

The Ciamman, Is Mr, Caldwell the official attorney of your
orgm?lizntion or hus he just been engaged for this case at the present
time

My, Siraw. Mr. Caldwell has represented us in copyright matters
for a long period of time.

Tire Crraryan, T am very glad to have the pleasure of calling
upon Mr, Caldwell, for whom I have a great admiration,

Mr. Carowerr, Thank you, Mr. Chairman,

STATEMENT OF LOUIS G. CALDWELL, ON BEHALF OF TIE
' NATIONAL BROADCASTERS' ASSOCIATION

Mr, Catowern, My, Chaivman, there seems to be a little rivalry
as to which was the first broadcasting station, ‘There ave about the
same number of claimants, I believe, as for the birthplace of Homer,
Usually we accept the date of the first broadeast as of 1920, when
KDEKA broadeasted the election returns of that year,
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The broadeasfing industry is the youngest of those that will
u&:enr before you. "It is only a little over 11 yeurs since Novembor,
1920, when the first brondcasting station in the United States (and,
indeed, in the world) sent out the first broadcast program, con-
gisting of election returns, Since then the industry has pursued a
course of development and has assumed a magnitude and public
importance that wove foreseen by almost no one. To a large extent,
the broadeasting station has replaced the l11)ublic- platform and it has
become one of the major avenues by which the public is entertnined,
instructed, and kept informed of current events,

With this development have come a host of problems, legal, eco-
nomie, and social, which are novel and perplexing. One of the
most important of these problems, both to the broadeasting indus-
try and, we believe, to the owners of some twelve or fifteen million
receiving sets, is that of obtaining copyright legislation which will
at the same time give the author and composer the protection he
should have and yet will not lend itself to abuses which will stifle
this new industry and cripple the service which it is giving the
public. The problem is not made any eusier by the rapid progress
which radio continues to mnke, and the uncertainties as to new
discoveries which may change the whole structure to-morrow; for
example, 10 one knows whethey television will be commerciall
practicable in the near future, or, if it is, what form it will take
or what its economic basis will be,

It is not difficult to give you n list of the evils from which the
broadecasting industry suffers under the present copyright law and
from which it desires protection under any new law you may draft,
With reference to some of these evils, however, it is not so easy to
tell you how to remedy them, erticularly if future developments
are to be properly safeguarded. Much depends on the structure
and theory of copyright law you adopt; in one kind of bill a cer-
tain provision might be necessary, whereas in another kind of bill
an entirely different provision would be called for.

I assume, howover, that you are at l1.i:resenf: more interested in a
general presentation of our problems than in specific romedies, and
that you will permit us to cooperate with you in the working out of
the latter.

It is necessary, first, to call your attention to a few facts about
the broadeasting industry as a background for what I shall have to
sny. There are slightly over 600 broadcustmg stations in the United
States. As you know, these stations derive their authority to broad-
cast from licenses issued from time to time by the Federal Radio
Commission which was established under an act of Congress ap-
proved February 23, 1027, . .

The CramyAN. On that subject, as a digression, for the benefit
of the record, will you state how many of those 600 stations are clear-
channel stations, how many are regional-channel stations, and how
many are local-channel stations, if you know?

Mr. Carpwers, First, there are 90 wave lengths or channels. Of
those channels, 40 ore clear channels, 44 regional, and 6 are local
channels, There are some stations dividing time and others have
full time; so the number of stations is not necessarily the number
of stations on the uir at any one time. There are, as a matter of
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fact, 420 stations in simultaneous operation in the evening at any
time,

On the 40 clear channels, due to a division of time, and so forth,
there are about 80 or 90 stations, but there is the equivalent of 40
full-time stations,

On the regional channels, I think there is the equivalent of some-
thing like 187 full-time stations and about 250 altogether, I beliove
there are about 150 small or Jocal stations or about 260 in full-timo
operation. You will seo from-that that about five-sixths of the sto-
tions beluniz to the local or regional channel class and perhaps 50
belong to the clear-channel class,

The Cuaiaman. Are those local channel or regional channel sta-
tions at the mercy of the clear-channel groups?

Mr, Carpwerr, Are you speaking from the point of view of inter-
feronco?

The CrairMAN, Yes,

Mr. Carpwern, A perfect broadeasting structure would mean that
all these stations of virtually the same powor would be grouped to-
gether; that is, nll stations of 50-kilowatt power would be on adja-
cent channels. It is preity well recognized that if vou took stations
on adjacent channels and raised them considerably in power, they
do not do any harm. If you have the next class grouped, you would
not have any trouble, one group with another, but unfor{unately we
have an arrangement with Canada whereby this can not be carried
out fully. There is a possibility in a few of these cases of cross talk
if the smaller station 1s too close to the larger station.

The CHAIRMAN, Are many of the small stations at o locnl disad-
vantage because their competitive small station is in the chain of
a large clear-channel group?

Mr. Carpwerr, That iz a hard question to answer. You are talk-
mg% from the economic point of view?

he CHAlRMAN, Exactly,

My, Cavpwern, I would think the answer generally to that is nos
that some of the stations you can point to in the large centers of this
country, which have no chain connections, are among the best money
makers in the couniry for instance, in your city.

The Cratrman, But that is in New York City. What about the
small cities around the United States? Do they have an equal
op?ortunity of emploging artists and others to go on their stations
us have the chains with the large radio stations?

Mr. Carpwerrn, I can not think of any case offhand where I could
gay a station suffered because of that.

The CaatrmaN, In other words, all the local stations ure perfectly
satisfied as they are?

Mr. Cawpwern. I think there are quite a few stations that would
like to get in the cheins, There is no question about that.

The Cmairman. In other words, smne of the smaller stations
would welcome the formation of more big chains?

My, Cacowern, Yes, sirvy and, on the other hand, you must renlize
this, that the average station does not make money off its chain
prgrams; it loses money.

‘he CHairman, But it would enable them to give a program that
a smaller station, individually, can not give.
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May I ask you, as counsel for the small stntions, and in which
most of the Congressmen are interested, is it their thought that
larger stutions like WEAF and WABC should he the only chains
throughout the country, or should there be more?

Mr. Carpwerr, I have no authority to speak for the association
on that. I will be perfectly willing to give yon my personal opinion,

The Cramman, I want the views of your association. Can you
give it, Mr, Shaw?

Mr. Suaw. I do not think that phase of it hag ever been discussed.
Our organization represents the industry as a whole, and the things
that you may sny are factional or pertaining to local stations, we do
not tike care of.

Mr. CawopwerL, There arve in the organization many stations with
no chain afliliations; in other words, we have both groups in our
orgunization. _

Tntil December 31, 1930, under restrictions imposed by Congress,
the licenses were for u maximum of three months, Under the Inw
as it has been since then, the commission may issue licenses for a
period as long ns three years, although at present it issues them on
a ¢-month basis, "

The entire industry is, of course, fervently hoping for a longer
license period so that it rany enjoy a eorresponding increase in sta-
bility that will be reflected in improved service to the public,

The Cnamman, Are there any stntions being licensed for three
years?

Mr. Catpwerr, No, siv; six months is the longest period now.

The Cramnaxn, But they are being renewed regularly?

Mr. Carpwern, Yes, sit, I am speaking of broadeasting, of
course., There nre other stations in other lines of service that have
licenses for move than six months—mostly for one year,

The broadcasting station, to receive a license, must meet the tesh
which Congress laid down in the radio act, ® Public interest, con-
venience or necessity,” Some peol|)le contend that under this lan-
guage broadensting stations are public utilities; others suy the con-
trary. I shall not attempt to answer that question, Bat it is clear
that if the entire United States is to receive some mensure of broad-
easting service, there must be a fairly equitable distribution of sta-
tions In sparsely settled aveas as well as in the thickly populated
centers, Congress has preseribed a rather rigid yardstick for ac-
complishing this and the commission is attempting to carry it out.
At any rate, I think you will agree with me that where a business
i operated under lcense from the Government, as the broadeasting
business is, and is stamped with a public interest, no private indi-
vidual or combination ¢f individuals should have the power under
the law to nullify a license or (o put a station out of business. Yet,
as I shall show you a little more fully later on, that is just what
the present copyright act permits, This is a matter which concerns
not merely the broadeaster but the entire listening public.

Naturally, there is a great disparity in the economic condition of
the 600 broadeasting stations in the United States. A number of
factors enter into this, but by far the most important is the stution’s
location. A station of small or medium power in a large metropoli-
tan center has a lavger potential audience and is more attractive o
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an advertiser than a high-power clear-channel station in the sparsely
gettled Rocky Mountain area,

The highly-exaggerated stories you sometimes hear about profits
in the broacYcasting business ars based lnrge}f/ on a few instances
of this sort, of stations with a small overhead, fortunately located.
The great majority of the smaller stations (which account for maybe
five-sixths of the 600 brondeasting stations) are located in small cities
and towns where the advertising sn})porb is, to say the least, pre-
carious. On the other hand, the high-power, clear-channel stations
even in large centers, have to maintain so high a standard of varied
public service and have so great an overhead that most of them are
gven now on an unprofituble basis, Another important factor is a
station’s hours of operation, About half of the stations are permit-
ted to operate only part time; they divide time with each other or
they must close down at sunset, and so forthj still, in most respects
they have the snme overhead as full-time stations have. The truth
is that the great majority of stations ave in ne position to be sub-
jeeted to heavy burdens of expense for research in copyright matters
or for defending litigation for alleged copyright infringements
which are innocent and yet impossible to guard against in the present
state of the law,

The Cuamrman, Is there an opportunity in your organization to
unify 2 or 8 or 4 local stations that may be sharing the same time
during the day, so they will have one unit and share the overhead?

Mr, Carpwerr, The association does not enter into that matter.

The Cuammman. But sinee the associntion is formed for the pur-
pose of developing the best interests of the membership, has that
subject ever been discussed ¢

Mr. Cavowerr, No, sir; I do not believe it has, not so far as I am
familiar with the activities of the association. You realize, in order
to do that, you have to have three or four stations in the same city,

The Cuamrman, It is very unfair to the small stations,

Mr, Cawbwrin. That process is going on independently of any
plans of the association. It is a natural thing that these stations
should combine to save overhead. In the larger cities it is going
on, In the other cities you do not have that situation. It is mostly
in cities with the larger stations,

Broadeasters are interested in copyright legislation from two points
of view; first, as users of copyrighted works (principally music);
and, secondly, as ereators of original works,

The Cuoamaran, What percentuge of music goes over the radio
and what percentage of specches or matter that can be found in
dramatizations or novels or books?

Mr, Carvwerr, 1 had planned to cover that later but only gen-
erally, and I should just as soon answer that now. You can not
announce any rule,

The Cnamyan. Would yon say 80 per cent is music and 20 per
cent is other than music?

Mr. Cavvwern, It would be difficult to say.

The Cirairman. Or is 60 or 70 per cent music?

Mr., CarpwerL, You can find stations with 90 per cent music and
others less than 60 per cent.  You have stations of a religious char-
acter, that have some special purpose, not of a general character, that
emphasize speeches or one thing and another.
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The Crarman, Lectures, and so forth?

Mr, Cavowers, Yes, sir; and so I think the safest guess is to take
60 to 70 per cent of music as an average. I do net think anyone
would dare make a guess us to what percentage of literature is used.
I think it varies from week to week, I suppose, in the coming week,
when we have celebrations due to the Lincoln and Washington anni-
versaries, you will have one type of breadcusting that you will not
have the weeok following,.

The first of these seems much the more important at present, but
the second is important enough so that it can not be disregarded,
particularly in view of possible future developments,

By the term “ users,” which I use for want of s better, I mean
those industries through which the author’s work reaches the public,
The term carries with it no opprobrium, the group is indispensable,
both to the author and to the public, Examples of users are:

1. Publishers, both of literature and musie, in the form of printed
copies,

. Persons who convert the copyrighted work into some form of
mechanical record from which it may be reproduced, heard, or seen-—
e, g., manufacturers of phonograph records, mechanical piano-player
rolls, moving pictures, and so forth,

3. Persons who perform the copyrighted work in public—e. g., the
theatrical producer, the concert artist, the moving-picture exhibitor,
and so forth.

4. Persons who communicate the copyrighted work to the public—
e. g, the broadeaster, whether by radio or by wire.

Obviously, in several industries these different uses overlap. For
example, the larger broadeasting stations with their numerous staffs
of employees engaged in program productioh, engage extensively in
adapting and arranging music, in performing musie through artists
employed for the purpose, and in communicating such performance
to the public.

I 4o not need to tell you, for it is already apparent from this and
previous copyright hearings, that it is characteristic of each class of
users to claim rights superior to the other classes, and sometimes at
the expense of the author.

I gather from the testimony I have already heard that some
publishers of literary works insist on the dramatic rights, the
moving-picture rights, and every other kind of* rights as against the
author, I know that the publisher of music insists on keeping con-
trol of the performing rights and broadeasting rights; that is why
he is opposed to divisibility of copyright and insists that the copy-
right be assignable only as a whole and not in part.

Let me make clear at this point that the broadcasters have no
quarrel with the claims made in behalf of the author and composer
at these hearings, as I have understood them, In other words, we

agree—

1, That the copyright should originally vest in the author or com-
poser who creates the work;

2, That the author or composer should have the right to assign
to whomever he chooses; :

.8. That the author or composer should have the right to assign
divisible portions of his coFyright, in other words, divisibility of
copyright, and give good title to the several assignees,
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The CuAwrsan, By that you mean the liconse?! He has the
right to license anyone to a part or to the whole of his copyright$

Mr. Carowern, What they are claiming, as I understand it, is the
right to assign a portion. ‘

The Cuaman, They claimed, when they were here, the right to
license—the right to license the serial rights, the dramatic rights
x?otiOﬁ- icture or stock rights—any rights that may come out o
the whole,

Mr. Carowrrr, It does not make any difference what words you
use. 'They want to see that the licensee gets the right to protect
himself in court, L L

The Caarman, Exactly; by registering it and recording it here.

Mr, Carowery, These, of course, are all qubj]efet to proper safe-
guairds by way of notice and registration, which I shall discuss pres-
ently.

Lﬁt me also make it clear that the brordensters are not seeking
the pyivilege of broadeasting of copyrighted works without paying
thorefor. A charge to the contrary is made against the industry
ever so often but it is absolutely without foundation. .

The Cuairman. I have been told in hearings here that the broad-
castellés have been using literary works for which they have paid no
royalty.

Mr.y(JALDWELL. On the contrary; although I do not think the law
compels the broadeaster to Ylay or. the mere reading of a literar
work, any broadcaster who has had his attention called to that, is
voluntarily paying the suthor of that work,

The Cuarmman, Then you have no objection, when we revise that,
to putting that in the law?

Mr. Carowewn, No; provided we are protected agninst other
abuses that we would need to be protected ageinst, as in the case of
musie. You renlize the broadeasting of literary work is not impor-
tant even to the author., You do not have the same situation as
claimed against us in musie,

The Crammyan. Of course, this does not provide for quotations,
provided you give credit to the author.

Mr. CarpwerL, Broadeasting does not permit of the reading of o
whole novel., It has been attempted, but it is not a frequent hap-
pening. It is usually the recitation of a verse or a poem.

This charge dates Dacl to the period eight years ago at a time when
it was not foreseen that broadensting would acquire a commereial
status, and virtually all stations were operated without economic sup-
port. Ever since broadcasting has become a business the broad-
caster has readily recognized that he is under obligation to pay a
reasonable fee for the use of copyrighted works., There have been
intense differences of opinion at times as to how much that fee
should be, in negotiations between the brosdeaster and the Amer-
1ean Society of Compusers, Authors, and Publishers, but there is no
difference of opinion on the fundamental principle,

The copyrighted works which chiefly concern the broadeaster are
musical compositions. Stations vary, of courss, in the proportion
of music used in their programs but it would be fair to assume, I
think, that on an average of 60 to 70 per cent of o strtion’s hours of
operation are teken up with music and that a full-time station will
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broadeast somewhere between 100 and 200 musical compositions a
day. A large pvol]mrtinn of these are copyrighted and can not be
pleyed without a license from the copyright proprietors,

The Cuamyan, That is mainly the American Society of Com-
posers, Authors, and Publishers?

Mr, Carvwerk. Yes, sir; mainly, and some others, as I shall point
out.

For the sake of simplicity I shall assume that musical composi-
tions are the only kin({ of copyrighted work that is used by broad-
casting stations,  To make the brondeaster’s problem clear to you I
ghall have to review very briefly the interpretation which has been
placed on the present copyright act.

The courts have so far held-—

(1) That a broadeaster who broadeasts a_copyrighted musical
composition performed in his studio is engaged in o publie perform-
ance for profit of that composition, and s liable for infringement
if he is not anthorized by the copyright owner,

(2) That a broudeaster who brondeasts a copyrighted musical
compasition performed elsewhere than in his studio (e. g., by a hotel
orchestra connected with the station by remote control) is likewise
engnged in a public performance for profit of that compesition, and
is liable if neither he nor the person actually performing the com-
position {e. g., the hotel proprietor) is authorized by the copyright
owner,

(3) That a hotel proprietor that operates a receiving set and
loud-speaker for the entertninment of the hotel gnests is likewise
engaged in a public performance for profit of that same musical
composition and is linblz for infrivgement if neither he nor the
broadcaster is authorized by the copyright owner,

Questions which are not yet settled are such ag the following:

(1) Is the hotel proprietor in the case last mentioned liable if he
does not have a license but the broadensting station to which the
receiving set is tuned does have a license? .

(2) Ts the broadeaster linble for a program which he receives by
remote control from a hotel dining room or a dance hall wheve the
broadeaster does not have n license but the hotel or dance hall pro-
prietor does have a license?

You will see from what I have snid that there are certain gaps
yet unsettled.

The American Society is attempting to settle such questions by
jitself in the form of license agreement which it imposes on the
broadenster.

Leaving such questions aside, I want you to get the complete
icture of what happens us the vesult of the decisions already mnde
y the courts. Let me give a few enses of what arve almost every-

day occurrences,

Case No. 1, A broadcasting station which has done its best to pro-
tect itself by securing licenses, broadeasts a football game and in the
intermission between the halves lets the listening public hear the
college bands.  These bands may play. and frequently do play, com-
positions not covered by the license from the society or any of the
other organizations, Or they may play what is known as a “re-
stricted number,” that is, n composition controlled by the society but
not permitted to be played except by special permission. Not only
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is the broadeaster liable for infringement, so also is every hotel,
restaurant, barber shop, or deug store proprietor which lets that pro-
aram go to the listening public over a receiving set. . '

" Case No, 2. Take a performance of a musical composition which
originates in the key station of n national network such as the Na-
tionn! Broadensting Co. or Columbin Broadeasting System. Such
organizations, of course, take every possible precaution to avoid in.
feigements and yet, oceasionally, have been unable to avoid them,
If, innocently, an unauthorized number is brondenst, the network is
guilty of infringement; so also are the 40, 50, or 60 stations which
take the program by wire and brondenst it in all parts of the conntry;
s0 also ave the countless hotel, restaurant. barber shop, or drug store
proprietors which operate receiving sets—all on that one performance.

If time permitted T could recite n number of such pitfalls for the
inmocent infringer,

The Caamyan, What would be your suggestion to remedy a situ-
ation where a loeal station or n large station or chain station is
brondensting u college football game and you hear the cheering and
men and women singing, and that song they may be singing may be
copyrighted? T do not think the Members of Congress would want
to cee n chain of radio stations penalized for jusi letting you listen
to xomething that you do not have control over,

Mr. Rien, Suppoese a band js playing a copyrighted picce of
music? T myself llmve personally listened in to football grnmes, and
have enjoyed very much the college bund coming on, I ean not see
where the radio staution should be penalized or sued by the author
for infringement in a case of that kind.

The Cusmman, We will take care of that when we frame a bill,
We will be glad to have yvour suggestions offered to us.

Mr, Cavpwerr, The sort of ease I have described lends us to advo-
eate the principle which we have come to eall the single-performance
principle.  We urge that the man who has no control over what
music is played and who can not possibly protect himself agninsy
infringement, no matter what precautions he takes and no matter
liow many license fees he pays, should not be held liable under sound
copyright legislation, It seems unsound to us to sny that the hotel
proprietor who operates a radio receiving set is * performing » the
musicnl compositions which ]ml)pen to be transmitted from some
hrondeasting station or to say that a station in Washington, D, C,,
temporarily hooked up to a network is performing a composition
which it receives by wire and which is veally being performed at
the studio of the key station of a chain in New York.

The Cramman. Suppose I am living in the Mayflower Hotel and
there is a radio in my room and the hotel charges me a certain
amount of money every month for the utilization of that radio.
That hotel is charging a fee, and if the hotel is charging me for
the use of that radio, is it not justifiable to require that hotel to
pay royalties? I am not talking of the innocent hotel man whe
is Turnishing that for the convenience and interest and amusement of
his guests, but where you have o hotel charging fees for the use of
that radio?

Mr. Carvwersn, I am inclined to agree with you. I am talking
about the case where there is no charge. I do not know whether
the nuthor should be allowed to collect—
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The Cuamyan, I do not care who collects; I am speaking of the
principle involved, It is not fair to allow ono man to coﬁect for
the work of your mind and not imy for it.

Mr, Cavpwerr, Yes, sir; let all responsibility and all liability rest
with the person originating or controlling the original performance,
but let all others be protected.

The copfvright owner is not injured by such a principle; pre-
sumably, the court will allow him considerably greater damages
agninst a network where the performance has been relayed to and
broadcast over 60 stations than where it is limited to one station.
Similarly, o license to the lkey station will protect all the other
stations as well ns all hotel proprietors, and so forth, Such a rule
will not relieve the other stations from paying fees for broadeast-
ing music, The stations not dirvectly operated by the networks do
not tuke chain programs exclusively or even a mejor portion of the
time. They put on their own programs, for which they have to
accept vesponsibility and must pay, but they will be protected from
innocent infringement.

This brings up the question of damages. Under the present law
there is 2 minimum off‘ $260 specified for each infringing perform-
ance, whether guilty or innocent. The nature of this provision is
best described in the language of the attorney for the American
society at the hearings held before the Senate Committes on Patents
last year. He snid, In a brief filed with the committee (hearings on
H. R. 12549, p. 800)——

‘The Cuatrstan, Who said that?

Mr. Carowern, Mr, Burkan,

The Cramrman. Nathan Burkan?

Mr. CarpweLL, Yes, sir, He said:

The brondeastors overlook the purpose Congress had in mind in flxing the
amount of recovery for infringement, The amount fixed in the statute does
not represent the value of the compositlon, nor doex it ropresent the lleense
fee or lleense value of the work, The purpose of the stutute is to prohibit
infringement of the author's work and in order to effvctunte that purpose and
intent, the law must have teeth so a8 1o discournge the plrate; otherwise, why
not have a compulsory IHeeise fee?

In other words, the minimum damages are not damages (as they
are described in the statute) ; they are a penalty (which the statute
expressly says they are not), and are payable not to the United
States (Government, but to the copyright owner, This statutory

rovision gives a combination of copyright owners power to accumu.
ate vast claims for damages against a broadcaster or hotel pro-
prietor, $260 for ench musical composition (plus attorneys’ fees)
and then, armed with the threat of a_cleim for $50,000 or $100,000,
to force the station to enter into the sort of license agreement the
combination desires,

The Cuamrman, About how much money has been collected by
the American Society of Composers, Authors, and Publishers for
gxesefvn;'ious infringements throughout the country, based on the

2560 fee

Mr, Carpwern, We have no means of knowing. The procedure
usually takes g different course. They will accumulate a huge claim
of $50,000 or $100,000, .

The Cramyax, They can break a local station?
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Mr, Carpwern, Yes, siry nnd use that as a persuagion for taking
.out & license,

The Crammax, This society swoops down ulpon a small restaur-
ant, ice-cream parlor, bontblack, ete., and collects money on that
bnsis in the same way, To protect these smaller organizations from
nying tribute which, to my imind, is nothing but a racket, I have

een thinking very seriously when we prepare our bill, of incorpo-
rating the following thoughts——and I am speaking for the small
interests, like a little restnurant, ice-crram parlor, drug store, barber
shop, ete., who have been forced to pay $250 throughout the United
States, half of which goes to some local lawyer who is in partner-
ship with the general organization in New York-to state that where
no admission is charged and no cover charge is collected, that no
sorvice fee is charged or any similar fee, there shall be no collection
of royalties, Would that be fair?

My, Carowern, It certrinly would.

Mr. Ricu, You say there 1s no time limit within which they must
sue n station? They can allow them to accumulate?

Thoe Citammax, In other words, they serve no notico?

My, Carowert, Thero is a statute of limitations, but at the daily
rate the sum runs up into huge figures.

Mr. Ricrn Do you not think notice should be given to a station
in cnse of an alleged infringement?

Mr, Carpwern, I do not know that I understand what you mean,

The Crzairman, What Mr. Rich meant is, if a local station uses
music that it is not entitled to use, when the organization, whether
the American Society of Composers, Authors, and Publishers or an
other organization, finds out they have used copyrighted music which
they are not entitled to use, they shall be notified that they will
be held responsible if they persist in the practice.

Mr. Ricir, And have a time limit of 1C days or 30 days.

Mr, Carowrrr, Of course, ypu have already suggested another
element of evil, This, of course, does give incentive to attorneys al
around the country to go after innocent infringers, Not only the
damages of $260 is collectible but the fces of the lawyer also are
collectible,

It ig our position that the minimum should be reduced so as to cor-
respond somewhere near to the damage actually suffered by the
copyright owner; that in the case of innocent infringement—partic-
ularly where there has been no copyright notice or registration—
there should be no damages at all, and that there should be adequate
provision agninst the accumulatinglof statutory damages out of all
Pr0|])ort10n to the actual injury., In other words, damages should
‘e (lamages and not penalties, Penalties should go to the United
States Government. I do not know of any other Federal statute
which gives private parties the right to collect penalties from other
private parties such as does the present copyright act, This mini-
mum penalty clause, together with the provision for attorneys’ fees,
iz one of the corner stones of the power which the American society
hns exercised over broadcasting stations, hotels, resteurants, and
others, It is the means by which an unscrupulous lawyer can make .
a living out of innocent infringements. It is » club by which organi-
zations such os the American society force broadeasting stations not
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m}ly to pay license fees but to help the society collect: fees from
others.

The Citamsan, You have no objection, as the representative of
these various radio stations, to paying them just royalties that it
is but fair you should pay?

Mr. Carowers Yes, sir we want to pay them.

For example, in the standard form now used by the American
society, there is a paragraph reading:

This Heenre o limlted solely to the coprighted works of members of the
soclety In programs rendered nt snld radle statlon or at a pince duly Heensed
by the suclety to tranemit vendition of such works to =ulil radlo station for
the purpose of hefng brondenst thereupon,

In other words, a broadecasting station at Washington ean not
broadeast music played by the Wardman Park Hotel Orchestra
unless the Wardman Park Hotel also has a license. If the station
does so, it immediately hears from the society, and is put in the
position of having to persuade the hotel to take ont a license,

Tuke another paragraph which reads:

This leense does not grant nny right, Heense, or privilege to transmit such
renditlons or performnnces to nny other pavty for reperformance or rendition
by any means, method, or process whatever, except amd unless the recolver
of such transmission shall have lcense of the soviety.

That is to say, a network can not give chain programs to a station
which does not have o license, and the fact that n station has o
license confers no privilege on a restaurant proprietor who operates
a receiving set for the benefit of his guests. Thus the society gets
around the points which are still uncertain in the law, although the
Supreme Court intimated in its recent decision on the hotel case
that if the broadeasting station had a license, then that might be
held to imply authority to the hotel proprietor to pernut his guests
to hear the music composition as rendered by the receiving set.

That is the way the society is getting avound the dictum in the
recent United States Supreme Court’ decision,

Mr. Rica. May I interrupt here?

Mr. CaLpweLL., Yes, sir,

Mr, Ricu., As I understand that, if the orchestra of the Wardman
Park Hotel should purchase the right to play certain musie, if they
have a station there, they are not permitted to broadcast that pro-
gram unless they have pnid ancther fee to some one else for that
particular purpose?

Mr, CarpweLL, In that case, the Wardman Park Hotel would
probably get one license to cover both, T am speaking of the case
which, of course, has been the fact in the past two or three vears,
of a station in a town, independently owned, using music of the
Wardman Park Hotel orchestrn. Both the station and the hotel
must have a license, If the station broadensts the orchestra and the
hotel does not have a license, then the station is guilty of an
infringement.

Take still another instance: The Music Publishers' Protective As-
socintion, which has offices in the same quarters as the society, and
which has in part the same dirvectors, has retained contvol over
recorded music—that is, phonograph records, and so forth,
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The Cuamman, The Music Publishers’ Protective Association-—
is that an associntion of which a gentleman by the name of Mr, Paine
was o director?

Mr, CaLpweLr, Yes, sir,

The Cuamman. You say that is n subsidiary of the American
Saciety of Composers, Authors, and Publishers?

Mr. CarowerL, No, siry but it has in part the sme directors and
has a very close affilintion,

The Cuamnman, The gentleman denied that in the questions I
asked him Friday. I asked if there were any affiliation, dirvectly
or indirvectly, between the Music Publishers’ Association and the
American Society of Composers, Authors, and Publishers, and he
stated that while he only represented the publishers of musie, thers
may be six men of his whoele organization on the bonrd of directors
of the American Society of Composers, Authors, and Publishers.
The American Society of Composers, Authors, and Publishers have
12 music composers on the board, and the publ,'s!wrs have 123 so, on
that basis, 6 of the 24 are members of this society.

You henrd that, Mr. Rich, on I'riday?

Mr, Carpwrrn, I do not believe he meant to say they were di-
vorced in their activities,

The Cuamman. Exactly. If you have the record, you will sec I
distinetly ealled that to their attention, and he was in thorough sym-
pathy with you, too, in regard to what the American Society of
Composers, i ntfxors, and Publishers is doing, That is the reason
I was cross-examining him on that subject.

Mr. Cawpwern, The rumor is current that they are soon to have
the same president,

The Cuairyman, Never believe all you hear, and only half of what
rou see,

’ Mr. Cawpwerr, I think we will know that in two weeks.

Under the copyright nct, as it now stands, there is a fixed royalty
of 2 cents o 1'ecm'¢ﬁ I understand, however, that the Publishers’
Association makes certnin claims about what we call electrical tran-
seriptions, Electrical transeriptions are phonograph records, usually
of a large size, which are specially prepared for broadensting and are
not sold commercially to the publi)ie. I understand that the pub-
lishers clnim that not only must the manufacturer of these records
Euy a royalty to the publishers, the amount of which I do not know,

ut he must also pay something like 50 cents a record for each time
that & broandeasting station broadeasts each record. The station must
lso, of course, pay a license fee to the American Society covering, in
most cases, the very same music that is on the record.

The Crammman, You are not opposed to that? I think it is no
more than fair or right, when you toke n great, big organization or
a small orgunization, which gnthers together 40 or 50 musicians and
secures the greatest conductor it ean, and the finest singers and
artists and rehearses them, and fixes them in the proper places and
arranges for the proper acoustics, and so forth, and destroys God
knows how many records in order to {;et them in the right shape,
and your organization uses them—should they not pay for that?

Mr. Carpwerr, This is not a case of protecting the manufacturer
of the record but the manufacturer of the record paying 50 cents to
the publishers.
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The CuarmaN, You have no objection to the station doing justice
to those peoplef

Mr, Carowerr, We have no quarrel with these special paragraphs,

Now, I want tc say a few words directly about the American
Society of Composers, Authors, and Publishers, Representatives of
the society will undoubtedly appear before you and will give you
detailed information about the society’s set-up, its by-laws, forms of
contract, and ways of doing business,

The CHAIRMAN, M%Jy Y ask you at this moment, as counsel for the
radio stations of the United States, if you will be kind enough to be
here when I have the representatives of the American Society of
Composers, Authors, and Publishers here?

Mz, Cavowerr., Yes, sir. A large amount of material appears on
this subject in the transcripty of provious hearings. I shall be very
brief, therefore, in describing the society to you.

It was originally organized about February 18, 1914, by a few com-
E)sers, including some men of high repute and fame, such as Victor

erbert. It was patterned after a similar society which had been
organized in France in January and February, 1851,

'he Crammman. Such societies were organized also in Italy.

Mr, CawpweLt, But the French were the first, and the others fol-
lowed suit.

I may say hero that one reason why the forcign notions of copy-
right have develoﬁed along the lines they heve, first in France and
later reflected in the international conventions, is due to the constant
activities of this organization which preceded by many years an?r
effective organization on the part of users of copyrighted material.,
18'?}4’6 CuamrmaN, What was the purpose of that organization in

b

Mr, Carpwern, Protection against performing ri%hts, and so forth,

The Cuamman. Against the violation of the author’s work?

Mr. Carowerr, Yes, sir,  Until the end of 1920 the board of direc-
tors of the society consisted of 21 directors, 9 of whom were publish-
erg, 6 composers, and 6 authors,

The CHAmrMAN. About when was that?

Mr. Carowerx, 1920. The fees collected by the society under the
articles of association were divided one third to the authors, one
third to the composers, and one third to the publishers.

The CramrmaN, In other words, up to 1920 all money collected by
this society of comﬁosers, authors, and publishers, one third went
fp lfha?aut or, one third to the composer, and one third to the pub-

isher

Mr. Catowern, Yes, sir,

The Cramman, I call your attention to this one fact, which to me
is a very important fact, that any man or woman who has ever
attended a musical production and seen the producer put on a
musical production knows that it costs about a quarter of a million
dollars to put it on. He takes a chorus of 30 or 40 girls, beautifully
fowned, and a magnificent orchestra, with the finest coloring of

ights and shadows, and obtains the best music, to which he lends
dignity, and publisi]es it; and while every dramatic producer gets
50 per cent of any by-products of any drama, this man who has
made that music and ;ilwen it birth and expression does not get a
cent out of this whole thing.
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Mr, Carowerr, I know that is true,

In other words, the authors and composers have the controlling
voice and the %runter portion of the fees. Due to complaints on the

art of the publishers, the society was reorganized so that it thence-
orth had a board of 24 directors, 12 of whom were publishers and
the other 12 were composers and authors,

The Criamman, Why was that done—do you know?

Mr. Cavowert, I can not give you the detnils, There were differ-
ences of opinion, publishers withdrawing from the organization and
not giving it support, and so forth,

The Cramman, Was it not really done as a matter of jnstice rnd
fairness, from the fact the copyright wes in the name of the pub.
lisher and he had the poor author and composer by the neck nnd
could strangle him and make him do anything he wanted?

Mr, Catvwrrn, It was done in order to get the publishers in
together and have the whip hand. I understand that the roynlties
collected go half to the publishers and the other half to the com-
posers and authors. It is obvioug that with such an arrangement
control is really in the hands of the Publis’hers.

Every member of the society, including both publishers and com-
posers and authors, was required to confer upon this society the
exclusive nondramatic performing rights in copyrighted works con-
trolled by him for a period of five years from January 1, 1931,
This arrangement hes been continued from time to time and the
present arrangement will expire, I think, in 1935, ,

The society has in its membership about 95 music publishers and
several hundred composers, .

1 am not going to try to tell you just what percentage of all copy-
righted music is controlled by the society because I do not know,
In previous hearings they have claimed to control about 90 per cent
of all copyrighted popular music, a lesser per cent of what may be
called classical music and about 100 per cent of what is called pro-
duction music that is contained in musical comedies, and so forth,
I am speaking, of course, only of small performing rights, which,
however, are an all-important matter.

The Ciamman, For (f'our benefit, I have looked up the figures,
and of all music played in the United States, 95 per cent of that
music is the vesult of the work of American anthors and composers
and 5 per cent foreign, whereas in Europe the music that is per-
formed in Europe, 60 per cent is the production of European authors
and composers, whereas 40 per cent is American,

Mr, CarpweLn, I am sponking, of course, now, only of the small
performing rights which are an unimportant matter to us.

The Cramrman, The small performing rights which you call minor
ri%&_ts are now the major rights?

r. CarpweLr, Yes, sir,

Whatever the percentage is, a broadcasting station can not go
through the usual day’s program which the public wants and expects
~ without using music controlled by the society.

It is true that every copyright is in a sense a monogoly for a cer-
tain term of years. On the other hand, just as one of the witnesses
has already told you, copyrighted works compete with each other.
If there is competition, while I may not be able to get o license
from a given music publisher to perform one musical composition,
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I may easily be able to get a license from another music publisher to
perform another composition which is of the same general character
and which will serve the purpose just as well,

This competition is destroyed when any large proportion of copy-
right owners is permitted to pool their interests in one combination,
especinlly when that combination has control of enough music so as

ractically to have a veto power on the continued oporation of g

roadeasting station, In other words, copyrighted music is one of
the most important raw materials from which a broadeast program
is made, Yet, control over a very large percentage of this ranw ma-
terial is lodged in one organization, This is a condition which is not
permitted by law in most industries, or, in the cases where it iy
permitted, the combination is subjected to severe restrictions and
regulation,

The Cramman. But yoa will admit, for the benefit of the author
and composer, they need an organization like that, If I am an
author and Mr, Rich is n composer and our combined work is ‘)lnyer},
I can not go about the United States and find out in what theaters
and restnurants they are using it; so, there is n necessity for un
organization and the only objection to the organization is the manner
it utilizes to collect its fees,

Mr. Catpwerr, In justice to the composers and authors we are
willing to assume that such an organization is necessary.

The Ciamman, Do you not agree with me?

My, CarpwrrL, In justice to the composer and author I am not so
sure that the broadcaster would not he better off if we had competing
authors to denl with,

The Crammman, The copyright ought to belong to the author, and
it would give you an opportunity to deal directly with the author or
composer,

r. Carowern, That is right. I think even then there might have
to be safeguards proposed to prevent the power of combination, T
do not object to a combination to protect the author and composer,

One of the most disastrous results of the situation is that a broad-
caster has no assurance as to the cost of running his business next
month or next year. In the past it has been the practice of the
gociety ‘to enter into license agreements for one-year periods with
most stations, and it has consistently refused to enter into arrange-
ments which cover a longer period of time which permit the broad-
casting industry to know what the future will be, :

The Cuamyan, They are perfectly justified in doing that, You
stated before that the Government of the United Stutes does not
license you for more than a year and you can never tell what will
happen, Your license may be taken away, Why should they tie
down their musical compositions to you for more than a year?

Mr, Carowerr, Their license ean ensily provide it shall be termi-
nated in case the license is taken away from the station. On the
other hand, it is easy to exaggerate the changes that take place,
Most stations have their licenses regularly renewed, and while, of
course, the courts have deniedd there is any property rvight in the
continued use of the station, of course, there must be some ground
of public convenience and necessity before they can take it away.

The Crramyax. The stations want to mnke contracts for national
advertising for two or three years in advance and they would like
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to know what programs they can present, and if you ean not do that,
you are up in the airt

" Mpr, Catpwern, The ean not make up their budget for more than
n year,

"i\h'. Ricn, And the station may spend a lot of money in develop-
ing this for the benefit of the public and have to give it up at the
end of the yvear?

Mr. Catbwers, Yos, sir, At the end of the year it has been the
prictice of the society to impose enormous inereases of royalties
on the licensees who are virtually powerless to oppose these increases
since there is no equality of bargnining power. The station must
pither take the agreement or refuse it on the society’s terms and there
is no room for negotiation.

Right now instead of a yenrly basis practienlly all stations are
on o month to month basis, The society announced last November
that on or before January 1, 1932, it planned to announce new
torms ns the basis of licenses, existing leenses to become inoperative
on Februnry 1, 1032,

The Cramyax, Have they done that?

My, Carnwerr, They have not announced higher rates due really
to the illness and death of their general mannger. It is being vost-
poned from month to month,

The Cnsmyan, Are the radio stations losing money in the past
venr ns comprred with the same months in the preceding year?

Mr, Carpwern, I think their business improved.

The Ciramaran, Irrespective of the business depression, their con-
dition has improved?

My, Carpwern, Yes, sir, The advertiser, T may say, in this de-
pression, has turned to this new means as a stimulus to business, but
the brondensting stations are now commencing to feel the depression,

The ('mamyax, For what purpose was the ovganization formed
of which you are counsel? '

Mr, Carvwrnn, Originally it grew out of the copyright qunrrel
in 1923,

The Caammuan, Did the radio broadeasters ever attempt to clean
their own house us far as lotteries, gambling, and so forth are
coneerned until Congress went into it?

Mr, Carvpwern, T think the Associntion of Broadeasters in 1029
adopted a code of ethies that, if the stations adhered to, there would
not be a complaint from Congress or anyone else,

The Crammax, Of course. you must not only preach something
but practice it, .

Mr, Carpwenn, You mast know from experience with other organi-
zations, it is one thing for an organization to know what to do but
another to get the members to do it,

The Cuamyan. That is where the good suffer for the actions of
the bad, '

Mr, Cavpwenr, The associntion has no power to force the members
to do a thing. All it can do is attempt to persuade members to live
up to coertain standards, The standards arve there and they can not
be improved on,

Mr, Suaw. I believe that the only criticism or the greatest criti-
cism of the advertising management has been during the last four
monthx,  Starting about six months ago, the 1adio stations of the
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United States bogan to feel this depression. They had built up these -
enormous programs and had educated the public, and the advertising
started to fall off or decrense, nnd the peculiar thing about a radio
station is that the less business you run, the higher the expense,
Formerly when an advertiser way paying for a 16-minute program
or a 80-minute program with an orchestra and he canceled, you had
to fill out that 80 minutes with as equally good a program and the
expense goes up, So there bas been 1n the last four months ou the
pert of some stations a determination to go ahead regardless of
what they had to take out of their pockets. That is in accordance
with the code of othics, However, there have been some stations that
have not been able to do that. ‘

The Cramdian, They were competing unfairly with the newspa.

ers of the country, Xivery locel newspaper throughout the United

tates had to contend with the same difficulty. ey have had to
lose advertising and the radio stations wore, therefore, taking an
unfair advantage of the newspapers of the country, It was highly
unethical and unjust.

Mr. Suaw, We have the opposite feeling, In most stations you
can not %et. a medicine ad, and yet the newspapers are filled with
them. I have been in the newspaper business all of my life up until
n year ago, and I know our radio station has been run much cleaner
from the standpoint of advertising than the newspapers.

The Caamarax. Then it is your statement, which you would like
Congress to know, as president of this Association of Radio Broad-
casters of the country, that the ethics you are employing are fay
superior to those of the newspapers of the country generally?t

r. Smaw. No; I do not wish to make that statement.

The Cuamrman. So far as the medical advertisements and other
advertisements are concerned?

Mr. Suaw. Yes, sir; I will make that statement,

The CuamyaN, You will make that statement?

Mr, Suaw. Yes, sir,

The Cuatrnan. Do you think Congress should pass the same law
covering newspapers prohibiting them from exploiting n lot of hokuin
ads in the newspapers in regar:d to medicine good for no particular
condition which have been so pronounced by the American Medical
Associntion and the American College of Surgeons, and have them
step up to the line as clearly as you do?

Mr. Siaw. Muony things can be successful in newspapers that ean
not be successful on the radio. There ave certuin CHISSGS of adver-
tisements that will be successful in a newspaper that will drive away

'o;u' listeners; that will be accepted by the reader but not by the
istener,

The Cramnmax, Y am interested in the public. So¢ far as the pub-
lic is concerned, they can apply the same remedy to both of you.
The average layman, to-day, who tunes in on the radio when he
does not like somethinF, can shut it off and 1go somewhere else,
The same is true with the newspaper reader. X1 you do not like an
advertisement, you can go to another page.

Mr. Rici. 1t scems fo me the gentleman was fair in his state-
ment to this effect, that if anything was approved by an advertise-
ment, so far as medicine was concerned—if it was approved by the
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Medical Society, it could be put in the newspapers and read, but
if put on the radio, people would not listen to it.
Ir, Sizaw, T'he radio advertisoment is very much different,

The Ciramsan, I do not agree with the gontleman on this matter,
It is a matter of putting it across, If you can get a person to
oresent a medicnl theme in o manner that is intelligent and interest-
ing, anyone will listen to it, but if it is presented obnoxiously or un-
interestingly, people will turn it off,

Mr, Suaw. We have avoided all of that at the Waterloo station
because the people might be offended.

My, Ricir. As far us people ndvertising in the newspapers or over
the rudio, I do not thin‘c we should in any way interfere so long as
it is something fit for the public. I do not think we should inter-
fere in how they put it across to the public.

The Cuammax, But you see, Congress has already interfored.
Thar is the duty of the Committee on Merchant Marine, Radio, and
Fisheries, They have brought in a bill in which they have taken
away from the local station the right to pass on lotteries, gambling,
andvso forth,

Mr, Capwern, Right now instead of a yearly basis practically all
stations are on a month-to-month basis, The society announced last
November that en or before January 1, 1932, it planned to announce
new terms ns the basis of licenses, existing licenses to become in-
operative on February 1, 1932, This, of course, meant higher rates,
In its published announcement the society complained that the sale
of sheet music bad fallen off 90 per cent during the previous 12
months and blamed it all on broadcasting,

Since then, on account, I believe, of illness or death of its general
manager. the society has postponed the date of reckoning, first to
* March 1, and probnbly, I believe, for two or three more months, In
other words, broadeasting stations do not know right now whether
they will have the right, to broadeast music controlled by the society
two or three woeks from now, and yet have to carry on a business
of tremendous proportions, which, lilke every other business, requireg
advance knowledge of what costs will have to be paid before contracts
can be entered into.

Another instance of the abuse of the society’s power is the right
it reserves in its license ngreement to conduct an inquisition into the
business of every broadeaster. The agreement, for examplo, re-
quires the licensees upon demand by the society upon forms supplied
by the society to furnish a list of all music rendered at the premises,
showing the title of cach composition and the publisher thereof,
Elpborate questionaires heave been sent ont in the past, inquiring
with more detail into the business of broadcasters than does the
United States Government.

Needless to say the society recognizes no limitation on the amount
of fee it may charge and recognizes no obligation not to discriminate
between stations in the same class.

The Crramryax, What did you mean by “inquisition %

Mr. Carpwrrn, Questionaires will go out which demand details
of your business to the nth degree, to a far greater degree than
demanded by the Federal Radie Commission,

The Crramaran, Why do they do that?
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Mr, Carpwerr, Apparently to learn what they can charge in the
next licensing fee,

The Cnamyax, In other words, there is no uniformity by the
American Society of Composers, Authors, and Publishers in charg-
ing stations with the same frequency or power, an so forth?

Ir, Carowerr, There is no uniformity; no, sir,

The Cramyan, Is this statement sent out more on the basis of
a statement that a bank would ask you to give in order to determine
your financial ability to pay your obligations?

Mr, Cappwern, It is more detsiled than a bank has ever agked
for, For instance, you hnve to give a list of every piece you have
played at the station, the nume of the nuthor and publisher, which
i# quite n job for n small 100-watt station to do. Take a station
where they have played a ot of thmgrnph records and it means
quite a little work to koe{) up with the requirements,

Now take the other side of the picture nnd let us see what pro-
tection the broadeaster gets who tukes out a license from the society,
In the first place the license does not give him the right to perform
all musie controlled by the soctety but only such numbers as have
not been withdrawn from its vepertory, Every so often the society
issues a rather extensive list of musie which may not be played by
the licensee, This list consists in part of music which may not be
played at all and in part of music which may only be played upon
permission granted after specinl request which is usunlly made by
telegram or letter.  In the latter ease the brondensting station must
announce that the number is played by special permission of the
copyright owner, In the list of restricted music is either the whole
or part of many musical comedies and operas. ‘Fhere were about
40 of these in the list lust issued. ‘The list is added to or changed
frequently by mimeographed notices and is published in printed
form, I thinlk, about every two months, It means thut every station
to be safe must exercise a constant check which reguirves the time of
ng} elilploycc which the smaller stations ave in u poor position to
afford,

Even, however, if this difliculty be overlooked, the brondeasting
station is not protected. The American society does not control all
of the, American music by any means, and only controls a portion
of foreign music. There is another orgunization in this country
known as Associnted Music Pablishers (Inc.), which elaims to control
some 600,000 foreign titles, about 10 per cent of which arve registered
in the United States ynd have copyright protection. A large number
of stations have felt it necesary to take out licenses from this organ-
ization which has made u demand upon virtually all of them, There
is still a third organization which during the past 18 months has
nf)pesu'e(l on the scene, Elkan-Vogel Co., of Philadelphin, which
cluims to have the grand performing rvights on French musie. So
far as foreign musice is concerned, the license of the American society
gives protection, or is supposed to give protection, on music con-
trolled by similar organizations in Brazil, Denmark, Finland,
France, Great Britain, Hungary, and Sweden,

The Cuamsan. For the benefit of the record I would like to eall
your attention to the fact that I wrote a letter to the Elkan-Vogel
organization in Philadelphin and the Associated Musie Publishers
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(Inc.), to come here on Friday so I conld derive the benefit of their
suggestions and advice and cross-examine them. I never received
an acknowledgmont of the letter, nor did they appear.

Mr, Carvwrrn, They have never appeared, I believe, at any pre-
vious hearing,

This, however, does not cover all the music in all these countries,
For example, three important Inglish publishing houses do not
belong to the English society—Stainer & Bell, Novello & Co., Gould
& Co. The very important musie of Germany and A.ustria is in an
unsettled state, A fow German and Austrian publishers are rep-
resented by this second organization, the Associnted Musio Publish-
ers,  There is still another organization known as the Society of
Buropean State Authors and Composers, which controls musie which
is not covered by the license of the Anerican society, including the
Soviety of Spanish Authors and Composers, the Society of German
Stage Authors, snd miscellaneous publishers,  You will notice that
the Ytalinn music is not included in the lists I have mentioned,  You
cun reaclily see what would happen if oll foreign music were given
automatic copyvight protection in this country nnd the number of
new organizations broadeasters might have to deal with,

To return to American musie, I want to tell you briefly what one
broadensting organization has felt it necessary to do to protect it-
self. It is true that it is the Inrgest, but its problems ave no diffor-
ent in kind than that of every station, In addition to securing
licenses from the Amervican society and the Associnted Music PPub-
lishors, it has found it necessary to seeure 205 other licenses from
other organizations, mostly American-controtled music of one sort
or another which is commonly necessary to the giving of programs
which the public wants, This organization has to maintain a large
department of employees to checlk every individual number or every
yrogram,  Tven with all this eare, it suffers ocensional claims for
nfringement. I know of one instance where the leader of the Navy
Band, who is o composer himself, could not play his own number
over n brondessting station, because the publisher of his music was
not & member of this society, until he had gone to extreme lengths
to obtain special permission, There is music which no broadcaster
can get permission to broadeast, This includes MacDowell’s “To
n Wild Rose.”

The Cramyan, With respect to MacDowell’s music, is not that
due to the fact that he left that in his will and bequeathed that to his
wife to be published only by one individual?

My, Cawpwerr, That is right—to be published by Arthur Smith
of Boston,

I trust that you will appreciate from what I have told you, what o
problem is faced by the small brondensting station which ean not
possibly maintain o suflicient staff to protect itself. A small station
may be playing phonograph records for a large part of the day as
many of them have to, and in so doing may run counter to the
performing rights of a large number of organizations.

I have told you of the evils suffered by the broadeasting industry
in the present situation. It is not so easy to tell you what the
remedy should be. Tn view of the conflicting interests involved,
and the uncertainty as to what provisions you may find necessary
to protect the composer from the publisher, I think it will be best
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if I simply give n brief statement of the different remedies which
have been proposed at one time or another in the past and not attempt
to muke any specific vecommendation,

It has been proposed from time to time that the law should Le
{llxlnen(]led 80 us to mnke o combination such ns the American society
illeganl,

We have already discused that and I have assumed that it is an
economic necessity for the author and composer,

It hus been proposed from time to time that the law should be
anended so s to make a combination such ag the American society
illegal. In fact, such a propossl wus made on the floor of the House
lust yenr. In oppusition to this it is claimed by the composers that
for them the soclety iz an ceonomic necessity, since the individual
composer can not, a8 a practical matter, protect himsclf agninst
unauthorized performances of his work, I am not sure whether
the broadeasters would not be better off it they had to deal with
competing music publishing heuses. In view of the position taken
by the composers, however, I um willing to assume, for the pur-
pase of this hearing at least, that their claim is correet and that they
do need such an organization, I may sny in passing that several
years ago there were several attempts to have the American society
declared an ilegal monopoly. Tor example, the motion-picture
Pooplu filed & complrint ngninst the society before the Federal Trade

‘ommission, which on January 2, 1923, announced its conclusions
thet the case was not one ealling for the exercise of the commission’s
corrective powers,  (Hearvings on 8. 2600, April, 1024, pp. 195-19¢6.)
In 1918 an action was brought by the corresponding organization
in England, Performing Ri rhts Society (I.td.) against one Thomp-
son, in the High Court of Justice, King’s Bench Division (34 T, L.
R. 851, 'The legulit{ of the society, its objects and methods were
put in question, and the court upheld the society, (Hearing on
S, 2600, p. 107.) An action was brought on behalf of the motion-
picture exhibitors to restrain the society from demanding license
fees from the pluintiff, in & case known as One hundred and seventy-
fourth Street and St. Nicholas Avenue Awmusement Co. ». George
Maxwell (109 N, Y, 8. 895). (Hearings on S, 2600, p. 189.l) This
tlso resulted in o victory for the society, On the other hand, in the
caso entitled United States o, Congolidated Musie Corporation et al.,
pages 18-320, in the United States Distriet Court for the Southern
District of New York, the Government sought to enjoin an alleged
unlawful conspiracy in violation of the Sherman Antitrust et
aguinst six music publishers, who it was claimed had combined to fix
royvalties, and to make certain requirements of manufacturers of
mechanieal musical deviees,

Judge Augnstus N. Hand wrote an opinion dated February 27,
1932, which found that the practices of the defendunts were unlaw-
ful. (Heavings on 8. 2600, 204-265.) In Harms ot al. 2. Cohen
(1% D. Pa,, March 25, 1922) (279 Ted, 2706) it was held that it is
no defense to a suit for infringement of copyright of musical selec-
tions that the authors, composers, and pufﬂishers have formed an
unlawful combination in violetion of the Sherman Antitrost Act;
that the copyright is an intangible thing aund the right to perform a
musical composition under a copyright is not *trade or commerce,”
and such combination of composers, nuthors, and publishers under
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which extortionate license fees are demanded for public perfornances
for profit of musical numbers copyrighted by the various members
does not constitute a violation of the Sherman Antitrust Act. This
was a suit brought agninst a moving-picture theater owner. (Sce
also Standard ». Sanitary Manufacturing Co., 226 U. 8, 20; U, S. v,
Motion Picture Patent Company, 235 Fed. 800; Ferris ». Froham,
228 U, S, 424; Standard Oil Co, of Indiana et al. ». United States,
283 U. 8. 163.2

On the .vhole, it appears from the decisions so far rendered that
the society has successfully resisted the charge that it is an illegal
combination, Thig has been due to reasoning based partly on the
fact that & copyright is in itself &« monopoly and partly on the view
that interstate commerce was not involved. I do not know what the
courts wounld hold to-duy it & showing were made as to the restraint
pleced by such a combination on brondeasting, Broadcasting is
clenrly interstate commerce; a number of courts have so held.

Another type of remedy proposed is that which has been adopted
by a number of foreign countries. In these countries, the existence
of such a combination is recognized, but the combination is subjected
to certain restrictions and regulation,

The first country to enact regulation along this line was, I believe,
Italy, which adopted o statute on June 14, 1928, providing that as to
certrin classes of music the broadeaster had the right to broadeast
it to the public, but was under the obligation to pay to the copyright
owner an e%uitable compensation, the amount of which wang to be
determined by an arbitration commission (hearings on H, R, 12549,
before Senate Committee on Patents, 1931, p. 713 Journal of Radio
Law, Vol I, p. 161%, a member of which would be the minister of
communicationsg in Italy, :

New Zealand adopted the same theory in a law passed October 9,
1928, limited, however, to the broadeasting of works of a dramatico-
musical character, Incidentally, Russia, under a decree of April,
1927, provided that brondcasters might brosdeast certain musical
and dramatic works without providing any comf)ensatiml at all,

Since then both Norway and Canada have followed the example
of Italy,

The Cuamnian, Do they apply the rule to their own composers or
to foreign composers?

Mr. Carpwerr, Yes, sirj unless they havo changed that recently.

'The last periodical I have examined indicates it is still the law, but
I do not want to be held accountable for what has happened in the
recent past.

Norway is one of the Fuavopean countries in which hroadeasting
has been in the hands of privaie broadeasters. In Norway there was
a continuous legislative struggle between the broadensters on the
one hand and the copyright owners on the other, which resulted in
protracted legislative deliberations from 1925 until June 6, 1930,
when the law now in effect was finally passed. This law provicicd the
following :

When one year has passed since the first publieation of the work, the
ministry having wuthority may (subjeet to the provisions of the last paragraph
of artlele 13) authorlze the broadeasting of the work, if the author and the

brondensting company are unable to rveach an agreement, In such case the
ministry will fix the emount of compensation to which the author 1s entitled.

113830—32——13
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If a dvamatle work or a musleal composition of substantial length is nvolved,
the minlstry shall not grant the nuiborlzation unless the work has been played
in Norway., (Journal of Radio Law, vol. 1, pp, 421-423.)

The Canudian statute is even more striking. It was passed on
June 9, 1931, after hearings in which the American society played a
prominent paré:

Bach associntion, soclety, or compuny which curries on In Canada the busle
ness of acquiving copyrlghts of dramtieo-musleal or mnsienl woirks or of por-
forming vightx thoreln, und which deals with or in the Issuoe or grant of tcensey
for the performance in Canade of dramutico-musical or musleal works in
which copyright subsists, shall, from time to thne, tlle with the minister at
the copyright oflice:

(a) Lists of qll dramatleo-muslen! and musleal works, In respeet of which
such nssoclation, society or compuny clalms authorvity to lssue or grant per-
forming lceensey or to collect fees, charges or yoyaltles for or In respeet of the
performance of guch works In Canitda; and

(8) Statements of all fees churges or roynltles which such soclety, nssocla.
tion or company propodes from time to time or at any thne to collect In com.
pensation for the issue or gennt of Heenses for oy in yespeek of the performance
of such works in Cunadn,

Whenever in tho opinfon of the minlster, after an investigation and reporg
by a commissioner appolnted under the inqulvies net, any such socicty, asgocin-
tion, or company which exercizes in Conada 2 substantia}l eontvol of the per-
forming rights in deamatico-musienl or musieal works In which copyright ex-
ists, unduly withholds the isxsue or grant of llcenses for or in respect of the pev-
formance of siich works in Canada, o¥ proposes to collect excesstve fees, eharges,
or royalties In componsntion for tho issue or grant of such lleensey, or other-
wise conduets Its operntions in Camnda in o manner which 1 deemed detrimental
to the Interests of the pubile, then and in any such ease the governor in
counell on the recommendntion of the minfster iy authorized from tlme to time
to revise, or otherwlse preserelbe the fees, charges, or royalties which any
siieh socloty, nssoclatlon, or compnny may lawfully sue or collect in respect
of the 1saue or grant by 1t of licenses for the porformance of all or of any suck
works In Cannda,

No such soclety, assoclatlon, or cowmpany shall be entitled to sue for, or
collect any fees, charges, or royaltles for or In respect of lcenses for the per-
formance of atl or of any such works in Canada which are not specltled in
the lsts from time to time fllod by 1t ut the copyright office as hereln provided,
nor to sue for or colleet any fees, chnrges, or royalties In excess of those
speeifled In the stntements so filed by it, nor of those vrevised or otherwise
preserived by order of the governor in councll, (Journal of Ruidio Law, Vol,
I, pp. 638-041.)

Tho Cramran, Do you renlize what that would cost the society
if wo attempted that in the United States? If they have two or
three million songs, and they have to pay a registration fee in
Canada—— ' L .

Mr, Carpwern, Of course they must be originally registered any-
way, but this simply called for catrlogues which they could file 1n
bulls and not file by number. The society is forbidden under that lew
to collect any fees other than those shown in the list of tariffs or
those decided upon by the Government in case of a dispute.

Tt has been this type of law and the school of thought which be-.
lieves that broadeasting is of sufficient social importance to vequire
a somewhat different rule than where public performances are given
to limited audiences in thenters, where an admission fee is charged,
that led to the provision in the Rome convention for the protec-
tion of literary and artistic property in 1928. This provision is as
follows:

(1) The guthors of Nterary and artistle works enjoy the exclusive right to
authorize the communlention of thelr works to the public by radlo diffuslon
(broadeusting).
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(2) It belongs to the national leglelatures of the countries of tho unlon to
regulate the conditlons for the exorclse of the right declnred in the preceding
parugraph, but such conditions shull have an effect strietly lmited to the
country which astablishes them. They can not In any case advevsely affect the
moral right of the author, nor the vight which belongs to the author of ob-
talning an equitable remuneration fixed, in defavlt of amileable ngrevment,
by competent nuthorlty, .

In other words, the Rome convention expressly recognizes the
right of cach country to adopt a different rule in the case of broad-
casting than it adopts in the cnses of industries where payment is re-
ceived divectly from the audience which enjoys the performance,

This leads directly into a question upon which we can be some-
what mora specific in our position, IFrom what I have already snid,
you will readily see the importance to the broadeaster of being able to
ascertain what musical compositions are protected by copyright and
what are in the public domain. This is why we have so vigorously
urged that where copyrighted works are ?ubiished, they must be ac-
companied bf' a printed notico of copyright, and also that they must
be registered in n central office of such as is now done under the
nesent copyright act. The term of cogyright protection must also

e o definite term of years so that the brondceaster or other user of
music can tell when the work passes into the public domain and is
free for use by anyone,

Naturally, the small broadcaster is not going to be able to conduct
his own research at the copyright office. We fully appreciate, further-
more, the dificulties and imporfections of the present system which
do not make it any too ensy to determine what music is in the public
domnin. Nevertheless, it is the hope and purpose of the broadcasters,
through their association or some other organization acting in their
behalf, to compile and collect » trustworthy list of musical composi-
tions in the public domain which will be available to all broadeasters.
There is an enormous amount of music in the public domain, but even
now it is hard cnough to determine what it is,

If the floodgates are completely opened with automatic copyright
in the sense which it is in force in Europe, together with a copyright
term consisting of the life of the author plus 50 years so that no one
can tell when the term ends, there will hardly be any public domain
and there will in reality be almost perpetual copyright.

1 confess that I am not able to understand the reasoning of those
who urge that copyright is a natural rif;ht, in fact, & sancrosanct
%roperty right which justifics all this. The Supreme Court of the

nited States has held that it is not a natural right but a statutory
right. Committees of Congress in reporting copyright statutes
have said the same thing; the Constitution itself makes it clear, since
it gives power to Congress only to give protection for a limited time,
Congress does not have to give this protection at all; there is nothing
in the Constitution which requires it, and if it chooses to give this
protection, it can give something less than the whole and subject it
to restrictions and regulations, Otherwise, every copyright act we
have ever had would be invalid, since they all impose some sort of
restriction on the author’s right, )

The truth is, of course, that the extent of copyright protection is
to be judged, like evevything else, by the best interests of the publie.
This 15 only just, since the purpose of such legislation is not simply
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to benefit the author, but to benefit the author in so far as this will
also benefit the public. No literary or musical work is completol
originel; in all cases, the author or composer draws heavily on his
contemporarics and on the literature and music which heve been
handed down to us from the past, a,public inheritance upon which
we may all deaw ut will.

Our law frequontly suffers from figures of speech. No botter in-
gtance of this can be found than that of the use of the word * prop-
erty ? with reference to the statutory rights conferred upon the
author by copyright legislation. By use of the word *“ property
many persons who have appeared before this committes seem to
think that they have demonstrated that the same rules should apply
(when they secem advnnta;feous) as apglier? to a pair of shoss or
other personal property. ‘The fact is, of course, thut copyright pro-
tection is not given to the tangible reproduction of the author's
thought, such as a book which may be sold to anyone und which iy
in itself personal property., Copyright protects something intang.
ible, the author’s thought, which can not be known or recognized
unless it is somehow recorded; it is more a right not to have others
profit from the author’s thought without his consent.

Wae do not desire to stand in the way of the author’s wish {o have
the United States enter the international union if the broadeasters’
vital interests can at the same time bo protected, Tast year, in con-
nection with the Vestal bill, we proposed certain definite amend-
ments which in substance took away virtually all rights to sue for
infringement from anyone who had not fulfilled the requirements
of notice and registration. There may be some other ways of accom-
plishing the same thing. )

There are other issues in which the broadcasters are interested
as users of copyrighted works, buf; time will not permit me to take
them up in detall. For example, if we enter the international
union, the United States will be under an obligation to give legis-
lative protection to what is known as the author’s moral right. As
described in the Rome convention (Ar. 6 bis) this is:

The right to clalm the paternity of the work, as woll as the right to object
to every deformation, mutilation, or other modlfication of sald work, which
may be prejudicial {o his honor or to his reputation,

No one knows exactly where this moral right begins and ends. As
interpreted by some, it is innoenous and we can all egree with it
As interpreted by others, it is extremely unjust and dangerous. "The
broadeaster is interested only in seeing that any legislation on this
subject does not prevent himu from any reasonsble arrangement or
adaptetion of & copyrighted work for broadcasting where he has a
license from the copyright owner to broadcast it, or from any of the
usunt incidents of broadcasting.

The Crxamaran, Buf any sensible man or woman would have objec-
tion to some static noises that diminish or affect o work of art, but
whet they mean by that is that you, ns a broadcaster, or some one
else, shell not have the right to take that work and mutilate or
destroy it and bring the author into disrepute. You can take any
work by any man or woman, take out a few lines, read them, and
destroy the work when it is taken out of its context.
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Mr, Cavowern, All we want is the usual protection that goes with
radio brondeasting, It will be adapted slightly or to the extent
neecessary for broadeasting. :

The CramyaN, I guess they mean an instance where a dramy is
brought over to this country from Europe, and it is so altered that
he would not recognize it and he is not the father of it as presented.

Mr, Carpwern, Another issue that is likely to arise has to do with
giving phonograph records copyright protection as such. Ihono-
reaph record manufacturers do not enjoy this protection at present.
f o station broadcasts n phonograph record of a copyrighted musical
composition, it is, of course, responsible to the copyright owner but
not to the manufacturer of the phonograph record. It will probably
be urged that you should give the latter such protection. This
would be very prejudicial to the smaller broadessting stations, par-
ticularly those located in small towns which do not have adequateo
rogram vesonrces to support a program of live talent. Such a

roadeaster would then be subject to two license fecs, one to the music
copyright owner and one to the phonograph record copyright owner.
Or he may find that he is forbidden to play phonograph records nlto-
gether, I am speaking, of course, of ordinary commercial phono-
graph records sold to the public. I do not see that it makes any
difference to the broadeaster whether you extend copyright protec-
tion to the manufacturer of electrical transeriptions specially pre-
pared for broadcasting and not sold to the public.

A word more about the International Union. Last year and in
previous years any number of organizations represented to this com-
mittee that it was absolutely impevative that the United States ad-

here to the union immediately, or at least prior to August 1, 1931,
and that—

1f the United Statezs falls to enter the union, the eviidences tive eonvinelng
that its authors, publishers, and producers will be subject to retalintory legls-
Intiong ahroad within a very few wmonths, (Report of Itouge Committee on
Yatents, X1, R. 12549, 71ist Cong,, 24 sess,, p. 4.)

The threatened calamity has not happened and does not seem
likely to happen, So fav in these hearings this year we have heard
nothing more about the danger of retaliatory legislation. I do
not say this for the purpose of arguing against adhering to the
union but simply to point out that there is no need for rash or pre-
cipitate action. The United States may want to place reservations
on its entry into the union; if it does, it will not be the only country
to attempt to do so. The Canadian copyright acts is, as T read 1t,
not at all consistent with the interpretation of automatic copyright
which has been urged before this committee, yet Canada is a member
of the union. Section 9 of the Canadian act of June 9, 1931, pro-
vides for the registration of a grant of an interest in a copyright,
but if such grant is not registered any assignment thereunder is
void (sce Canadian Performing Right Socicty (Ltd.g v, Famous
Players Canadian Corporvation (Ltd.), 1927, 60; L, R, 614, affirming
60 O. I. R, 250), holding that under copyright act (R. S, C.. 1927,
ch, 82, secs, 40-43), a grantee of an interest in a copyright can not
maintain an action under the act unless his grant hus been regis-
tered. Tven Turkey has placed a reservation on its adherence to
the Rome convention, although I understand that the adherence has
been rojected on that ace~unt., The United States may desirve suffi-
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ciently to gunrd its ontry into the union so that protection will not be
given to foreign works which are now in our public dommin,

The Cramyax, Ag far as Amerien is concerned, I recall a state-
ment given by Mr, Romberg, who told me that 95 per cent of all
music rendered over the radio stations of our country is American
composers’ work and only 8 per cent foreign composors. How can
we protect you with the 5 per cent? I think you are anduly alarmed
when you spenk of foreign competition,

Mr. Cawpwern, I think those figures are somewhat misleading,
The § per cent sounds small, but Iéthink if vou took that out, you
would miss it. That 5 per cent covers the foreign clussical music,
In eight hours of broadensting 985 per cent of this music may be the
work of American composers, but the high-class chamber musie that
comes at the dinner hour is fnrgciy European music,

The Cuamsan. You are being protected at the present time
against this b per cent?

Mr, Catpwert, No. I have already mentioned the two or three
organizations that control that music.

. ‘l%o Cuamyan, What legislation would you recommend to stop
that

Mr, Catpwern, In one respect, we do not want to see it get any
worse and see the automatic copyright extended to foreign works,
do not know how you could force all the composers to get into one
organization so as to have only one to deal with.

The Cratryax. Now, in one breath you are sEeaking against the
union of all together, because you say it would be a monopoly, and
now you say you do not know how you could force them all together.
It sounds inconsistent,

Mr, Cawpwerr, I think it would be n fine thing to deal with them
all in one organization subject to regulation to prevent abuse,

The Criamyan. Like they have in Jtaly?

My, Carpwerr. Yes, sir. I do not mean to propose any specific
remedy on that; my judgment is not mature enough on that. But
there should be some protection against the abuses that go with the
power of these organizations.

Now; I turn to the interests of broadeasters as creators of artistic
works. As you know, many stations, and particularly the larger
ones, have Inrge stafls engaged in the production of programs, in
arranging and. adapting music, in writing skits, dinlogues, nnd
plays, and so forth, It is a distinctly creative work, analogous to
what the nmving»i)intlu'c producer docs. The moving-picture pro-
ducer must get n license from the copyright owner of a novel, but
once having done so and having {furned it into a moving-picture
roduction, he can get copyright protection on that production.
Similarly, 1f I make an arrangement and selection of a dozen songs
in a book, having secured the necessary permission of the persons
owning the copyright on those songs, I can also get a copyright on
the vesulting book. The same thing can be done on works i the
publie domain, so far as the original adaptation or arrengement is
concerned., We feel that the broadeaster should have the same pro-
tection, particularly in view of the possible advent of television. In
other words, the broadeaster, having secured from the copyright
owner the exclusive right to adapt a work for broadeasting and to
communicate it to the public by broadeasting, and having meade a
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large expenditure in adepting it and in securing artists to perform
it, should be protected ageinst unauthorized use of it by others,

Now, I do not mean that the broadcaster wants to collect royalties
from hotel or resteurant proprietors or other pensons operating re-
ceiving sots who do not profit from a direct nc&mission ee. We be-
lieve that no one, cither author, publisher, or broadcaster, should
have such a right. The person iistening to such receiving sety are
part of the brondcaster’s audience, to reach whom the ndvertiser
pays the broadeaster. Such persons receive much more than merel
a bare musical comPomtmn; they receive the bonefit; of lurge expendi-
tures by the broadeaster in creating a satisfactory performance of
the composition, and the copyright owner is not entitled to collect
royalties for all this. If anyone is to have such a right, it should
be the broadeaster.

The broadeaster is inforested in situations of a very different sort,
such as the following:

1. The broadcaster broadeasts the rendition of a song by a very
famous artist and A reproduces the performance on phonvgraphie
rgcords by attaching suitable apparatus to a receiving set and sells
thom,

2. Or A takes the performance ag received over a receiving set and
sends it out to subscribers over telephone or electric power lines
for  fized monthly fes,

3. Or A opens up a theuter where he charges admission and uses
the performance as rendered by the receiving set to entertain the
audience, ,

This last instance is & very real possibility if television develops
ond if telovision receiving apparatus proves too cumbersome or ex-
pensive for the home, It will then go into the theater where it
might conceivably replace the motion picture. I do not know whether
this is going to happen or not, .

. The o(tlher two instances are not imaginary; they have already
eppened.

Ee Cramuan, How would you do justice to the author or com-
poser who sells to yon, as the broadeasting medium, your broad-
casting rights, and then, through the invention of television, this
very thing that goes over the wire to the several local stations can
be projected in the same wz% on g screen in the moving-picture
houses all over the country? You sare destroying the motion-picture
industry, and you are collecting royalties and fees for yourself,
Where does the author and composer come in unless he makes an
agreement with you which in one payment will repay him for every-

thiﬁg?
r. Carpwerr, I think we ought to pay him and that ho will
colleet his payment from us.

The Cramaran, Instead of going around to each eubdivision?

My, Carowert, Or that we should both have the right, as in the
motion-picture industry now, that he can collect from the exhibitor,
except in the motion-picture business he sells that right,

The case of qiracy of a broadeast program by the phonograph
ecord method has gone to a high court in Germany where t?xe
roadcaster was upheld in his right to enjoin it. (See Columbia

Law Review, December, 1930, p. 1104.) The use of programs over
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telophone lines is occurring right now in three important American
cities and in several Europenn cities,

Thoy set up a receiving set and take the program and rebroadenst
it and charge the subscriber for it. The broadenster pays for the
progeam and these people make money out of it. In several Jiuro-

pean countries the brondeasters have been given statutory protection

against these practices, .

1 concede that the subject seems complicated, but believe that snt-
isfactory provisions can be worked out based on the theory that
.the broadeaster, having obtained a right from the cogymght owner,
is entitled to be protectod in the exercise of thet right both as against
the copyright owner himself and as against third parties who utilize
the broadenster’s production for direet profit, The Ameriean society,
which also foresees the growing importance of the subject, s doing
its utmost to prevent its recognition, e. g., by clauses in its lcense
agreements, as I have alveady pointed out. As long as it has the
\\rl’lip hand it will force broadeastors to surrender this right on paper
unless there is specific statutory protection,

In concunsion, I must apologize for this rather lengthy discus-
sion of the broadensters’ position on copyright legislation. T know
that I speak for the whole industry in commending this committee
on the open-mindedness with which it is conducting this inquiry and
its desire to understand the complicated problems which modern
scientific developments have introduced into this branch of the law.

The points in which brosdcasters are intercsted may be summar-
ized as follows:

1. A trustworthy and practicable means by which copyrighted
works can be distinguished from works that are in the public do-
main, In the present state of our knowledge we believe that copy-
right notice, registration, and definite term of copyright protection
are all necessary for this purpose, but we shall maintain ourselves
open minded and receptive to any substitute which adequately ac-
complishes the same purpose,

2. Protection against penalties, particularly for innocent infringe-
ment, This means— '

(¢) That the minimum damage clause should either be made to
correspond with the actual damages suffered or be eliminated, Pen-
alties, ns distinguished from damages, shenld be payable to the
United States Government, not to private parties.

() That the single-performunce principle should be recognized,
so that only the person originating the performance will be liable
and no person who does not have eontrol over what music will he
played can be held,

3. Protection against abuses of power on the part of combinations
of copyright owners,

4. It the author’s so-called moral right is to be recognized, protec-
tion against the excreise of it agaivst the usual incidents of broad-
easting,

5. That ordinavy commercinl phonograph records shall not be
given copyright protection as such,

6. Protection of broudeast programs from piracy.

The Crrarnran, 1 want to take this opportunity, Mr, Caldwell, of
thanking you on behalf of the commiitee for your very instructive
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and illuminating address, It is & very wonderful uddress, and I
have learned a great denl therefrom.

Do any gentlemen of the committee desire to nsk any questions?

Mr, Ricut, You mentioned a fear in connecction with your busi-
ness, namely, that composers and authors should not have an auto-
matic copyright, but that it should be registered with the Govern-
ment as & means of recognizing their claims,

Mr., Carpwernr, Yes, siv.  What we want is a sure means of know-
ing what music is protected and what is not. To us it scems notice
and registration are necessary.

The Cuarmman, In other words, your whole objection to the ruato-
matic copyright is that any mun may claim he is the anthor and com-
poser of music and you know nothing about it. When it is registered
you know there is something registered of which you can nlways
take notice?

Mr. Carpwern, Yes, sir,

The Cuarmruan, Ave theve any other gentlemen who wish to be
heard? If not, we will adjourn the mecting w.itil to-morrow morn-
ing at 10 o’clock.

(Whereupon, at 12.14 o’clock p. m,, the hearing was adjourned
nntil to-morrow, Tuesday, February 16, 1932, at 10 o'clock a. m,)

Wt e
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IN THE HGUSE OF REPRESENTATIVES

JaNTary 28, 1947

Mr. Hrver D. Scorr, Jr., introduced the following bill; which was veferred to
the Committee on the Judiciary

A BILL

To amend the Act entitled “An Act to amend and consolidate
the Acts respecting copyright”, approved March 4, 1999,

as amended.

1 Be it enacted by the Senate and House of Regresenta—

[S4)

tives of the United States of America in Congress assembled,

That the Act entitled “An Act to amend and consolidate

o

4+ the Acts respecting copyright”, approved March 4, 1909,
5 as amended, he amended as follows: Amend section 1 hy
6 adding the following new subsection (f) : Y

7 “(£) To make or to procure the making, if the copy-
8 righted work or any component part thereof be an acoustic
9 recording, of any duplicated or recaptured recording thereof

10 on a disk, film, tape, wire, reccrd, or other device or in-

11 istrumentality, by or from which, in whole or in part, the
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sound recording on the copyrighted work may in any manner,
or by any method, he reproduced or communicated acous-
tically; to publish and vend such recordings of sound; and
to communicate and reproduce the same acoustically to the
public, for profit, by any method or means utilizing any
suc,ﬁ recording in, or as part of, any transmitting or com-
municating apparatus: Provided, however, That, except if
the recorded sound he part of a copyrighted motion picture,
no exclusive right other than contained in this subsection
(f) shall exist in respect of any acoustically recorded work.”

Amend section 5 by striking out the present subsection
(1) and substituting therefor the following subsection :

“(1) Motion pictures, with or without sound.”

Amend section 5 by striking out the present subsection
(m) and substituting therefor the following subsection:

“(m) Recordings which embody and' preserve any
acoustic work in a fixed permanent form on a disk, film, tape,
record, or on any and all other substances, devices, or instru-
mentalities, by any means whatever, from or by means of
which it may be acoustically comniuunicated or reproduced.”

Amend section 6 to read as follows:

“Sec. 6. That compilations or abridgments, adaptations,
arrangemehts, dramatizations, translations, or other versions
of works in the public domain, or of copyrighted works when

produced with the consent of the proprietor of the copyright
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in such works, or works republished with new matter,' shall be
regarded as new works subject to copyright under the pro-
visions of this Act; but the copyright secured in any such new
works shall not affect the force or validity of any subsisting
copyright upon the matter employed or any part thereof, or
be construed to imply an exclusive right to such use of the
original works, or to secure or extend copyright in such
original works: Prowided, however, That acoustic recordings
of any copyrighted musical work made pursuant to the pro-
visions of subsection (e) of section 1 upon payment to the
copyright proprietor of the royalty specified in such sub-
section whenever the owner of such musical copyright has
used or permitied or knowingly acquiesced in the use of
such copy:ighted musical work upon the parts of instruments
serving to reproduce the same mechanically, shall not be
regarded as new works subject to copyright under the pro-
visions of this title unless the proprietur of such musical
copyright has consented to the securing of copyright in such
recording.”

Amend section 11 to read as follows:

“Src. 11. ‘opyright may also be had of the works of
an author, of which copies ave not reproduced for sale, by
the deposit, with claim of cupyright, of ore complete copy
of such work if it be a lectare or similar production or a

drametie, musical, o: a dramatico-musical composition; of a
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title and deseripuon. with not less than five prints t-ken
from different sections of the film, accompanied by corre-
sponding portions of s acoustic recording, if any, if the
work be a motion picture with or without sound; ot a photo-
graphic print, if the work he a photograph: of a title and
deseription, ~with the record or nstrumentality containiig
the recorded sound, if the work he an acoustic recording;
or of a photograph or oth w identifying veproduetion thereof
if it be a work of art or a plastic work or drawing. But tie
privilege of registration of copyright secured hereunder shall
not exempt the copyright proprietor from the deposit of
copies, undc. sections 12 and 13 of thix title, where the
work is later reproduced in copies for sale.”

Amend section 12 by adding the following:

“For the purpose of this title, any duplicated or recap-
tured recording on « disk, film, tape, wire, record, or other
device or instrementality, by or frvw which, in whole or
in pari, the sound rezorded on the copyrighted work may
in any mammer, or by any method, be reproduced or e~
municated acoustically, shall be deemd a copy of the work.”

Amend section 15 hy adding the following:

“Of the acoustic recording, except if such recording be

part of a copyrighted motion "« ¢ with sonnd, any du- .
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5
plicated or recaptm'e(i recording thereof given protection
under section 1, subsection (f}, of this title, shall be manu-
factured by a process wholly performed withi~ the limits
of the United States.”

This Act shall take effect as of July 1, 1947,
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A BILL

To amend the Act entitled “An Act to amend
and consolidate the Acts respecting copy-
right”, approved March 4, 1909, as amended.

By Mr. Hueu D. Scorr, J=.

JANUARY 23, 1947
Referred to the Committee on the ouuiciary
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Freruary 4, 1968

My, Correr introduced the following bill; which was referrved to the Committee

on the Judiciary

A BILL

For the general revision of the Copyright Law, title 17 of the Uniled States Code,

and for other purposes.

' Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That title 17 of the
United States Code, entitled “Copyrights,” is hereby amended in its
entirety to read as follows:

TITLE 17—COPYRIGHTS

CHAPTEZR Sec,
1. SuBsroT MATTER AND S00PE OF COPYRIGHT e o e e e e e 101
2. CoryrieHT OWNERSHIP AND TRANSFER ——— - 201
8, DUBATION OF COPYRIGE T coom cr o e oe e e e om e am i om e e e o mm e 301
4, CoPYRIGHT NOTICE, DEPOSIT, AND REGIBTRATION oo e e e e 401
8. CorYRIGET INFRINGEMENT AND REMEDIES- . e e e o 801
8. MANUFACTURING REQUIREMENT AND IMPORTATION 801
7. CoryriorT OFFICE.__.. —— - —— TOL

Bec.

101,
102z
108,
104,
105.
108.
107,
i08.

105.

110.
113,
112,
113,

114,

CHAPTER 1—-SUBJECT MATTER AND SCOPE OF
COPYRIGHT

Definitions.

Subject matter of copyright: in general.

Subject matter of copyright: compilations and derivative works.

Subject matter of copyright : national origin.

Subject matter of copyright: United States Government works.

Exclusive rights in copyrighted works.

Limitations on exclusive rights: fair use.

Limitations on exclusive rights: effect of transfer of particular copy or
phoncrecord,

Limitations on exclusive rights: exemption of certain performances and
exhibitions. .

Limitations on exclugive rights: ephemerai recordings.

Scope of exclusive rights in plctorial, graphic, and sculpfural works,

Scope of exclusive rights in sound recordings.

Scope of exclusive rights in nondramatiec musical works : compulsory license
for making and distributing phonorecords.

Scope of exclusive rights In pondramatic musical works: performance by
mesgng of colp-operated machine.

(1)
4. 35-001-L—1
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§ 101, Definitions

As used in this title, the following terms and their variant forms
mean the following:

An “anonymous work” is & work on the copies or phonorecords
of which no natural person is identified as author.

The “best edition” of a work is the edition, published in the
United States at any time before the date of deposit, that the Li-
brary of Congress determines to be most suitable for its purposes.

A person’s “children” are his immediate offspring, whether le-
gitimate or not, and any children legally adopted by Lim.

A “collective work” is a work, such as 2 periodical] issue, an-
thology, or encyclopedia, in which a number of contributions,
constituting separate and independent works in themselves, are
assembled into & collective whole.

A “compilation” is a work formed by the collection and assem-
bling of pre-existing materials or of data that are selected, co-
ordinated, or arranged in such a way that the res: lting work as a
whole constitutes an original work of authorship. The term
“compilation” includes collective works., !

“Copies” are material objects, other than phonorecords, in
which a work is fixed by any method now known or later devel-
oped, and from which the work can be perceived, reproduced, or
otherwise communicated, either directly or with the aid of a
machine or device. The term “copies” includes the material ob-
ject, other than a phonorecord, in which the work is first fixed.

“Copyright owner,” with respect to any one of the exclusive
rights comprised in a copyright, refers to the swner of that partic-
ular right.

A work is “created” when it is fixed in a copy or phonorecord
for the first time; where & work is prepared over a period of time,
the portion of it that has been fixed at any particular time con-
stitutes the work as of that time, and where the work has been
prepared in different versions, each version constitutes a separate
work.

A “derivative work” is a work based upon one or more pre-
existing works, such as a translation, musical arrangement, dra-
matization, fictionalization, motion picture version, sound record-
ing, art reproduction, abridgment, condensation, or any other form
in which a work may be recast, transformed, or adapted. A work

consisting of editorial revisions, annotations, elaborations, or other
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modifications which, as a whole, rei)resent an original work of
authorship, is 2 “derivative worlk.”

A “device,” “machine,” or “process” is one now known or later
developed.

The terms “including” and “such as” are illustrative and not
limitative,

A “joint work” is a work prepared by two or more authors with
the intention that their contributions be merged into inseparable
or interdependent parts of a unitary whole.

“Literary works” are works expressed in words, numbers, or
other verbal or numerical symbols or indicia, regardless of the
nature of the material objects, such as books, periodicals, manu-
seripts, phonorecords, or film, in which they are embodied.

“Motion pictures” are works that consist of a series of images

which, when shown in succession, impart an impression of motion,

tooether with anv accomnanvin
tog ) 0

ether with any accompanying

sounds. regardliess of the nature
OUNGE, regaraliess o nature

y 2 Pes xuLe
of the material objects, such as films or tapes, in which they are
embodied.

“Phonorecords” are material objects in which sounds, other than
those accompanying a motion picture, are fixed by any method
now known or later developed, and from which the sounds can be
perceived, reproduced, or otherwise communicated, either directly
or with the aid of a machine or device. The term “phonorecords”
includes the material object in which the sounds are first fixed.

“Pictorial, graphic, and sculptural works” include two-dimen-
sional and three-dimensional works of fine, graphic, and applied
art, photographs, prints and art reproductions, maps, globes,
charts, plans, diagrams, and models.

A “pseudonymous work” is a work on the copies or phono-
records of which the author is identified under a fictitious name.

“Publication” isthe distribution of copies or phonorecords of a
work to the public by sale or other transfer of ownership, or by
rental, lease, or lending.

“Sound recordings” are works that result from the fixation of
8 series of musical, spoken, or other sounds, but not including
the sounds accompanying a motion picture, regardless of the
nature of the material objects, such as disks, tapes, or other phono-
records, in which they are embodied.

“State” includes the District of Columbiz and the Common-
wealth of Puerto Rico, and any territories to which this title is
ntade applicabie by an act of Congress.
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A “supplementary work” is a work prepared for publication
as a secondary adjunct to a work by another author for the pur-
pose of introducing, illustrating, explaining, commenting apon,
or assisting in the use of the other work, such as forewords, intro-
ductions, prefaces, pictorial illustrations, maps, charts, tables, edi-
torial notes, tests and answers, bibliographies, appendizes, and
indexes. ‘

A “transfer of copyright ownership” is an assignment, mort-
gage, exclusive license, or any other conveyance, alienation, or
hypothecation of a copyright or of any of the exclusive rights
comprised in a copyright, whether or not it is limited in time or
place of effect, but not including a non-exclusive license.

To “transmit” a performsnce or exhibition is to communiecate
it by any device or process whereby images or sounds are received
beyond the place from which they are sent.

The “United States,” when used in a geographical sense, com-
prises the severa] States, the District of Columbia and the Com-
monwealth of Puerto Rico, and the organized territories under
the jurisdiction of the United States Government.

The author’s “widow” or “widower” is the author’s surviving
spouse under the law of his domicile at the time of his death,
whether or not the spouse has later remarried.

A “work made for hire” is:

(1) a work prepared by an employee within the scope of
his employment; or

(2) a work specially ordered or commissioned for use as a
contribution to a collective work, as a part of a motion pic-
ture, as a translation, or as a supplementary work, if the
parties expressly agree in writing that the work shall be con-

sidered a work made for hire.

§102. Subject matter of copyright: In general

Copyright protection subsists, in accordance with this title, in orig-

inal works of authorship fixed in any tangible medium of expression,
now known or later developed, from which they can be perceived, re-
produced, or otherwise communicated, either directly or with the aid
of a machine or device. Works of authorship include the following

categories:

(1) literary works; )
(2) musical works, including any accompanying words;

(8) dramatic works, including gny accompanying music;
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(4) pantomimes and choreographic works;

(58) pictorial, graphic, and sculptural works;

(6) motion pictures;

(7) sound recordings. ‘

§ 103, Subject matter of copyright: Cempilations and derivative
works

(a) The subject matter of copyright as!speciﬁed by section 102 in-
cludes compilations and derivative works, but protection for a work
employing pre-existing material in which copyright subsists does not
extend to any part of the work in which such material has been used
unlawfully.

(b} The copyright in a compilation or derivative work extends only
to the material contributed by the author of such work, as distin-
guished from the pre-existing material employed in the work, and does
not imply any exclusive right in the pre-existing material. The copy-
right in such work is independent of, and does not affect or enlarge
the scope, duration, ownership, or subsistence of any copyright pro-
tection in the pre-existing material.

§ 104. Subject matter of copyright: National origin

(a) UnrunriseEp Works.—1The works specified by sections 102 and
103, while unpublished, are subject to protection under this title with-
out regard to the nationality or domicile of the author.

(b) Pusrisnep Worxs.—The works specified by sections 102 and
103, when published, are subject to protection under this title if—

(1) on the date of first publication, one or more of the authors
is a national or domiciliary of the United States, or is a national,
domiciliary, or sovereign authority of a foreign nation that is a
party to a copyright treaty to which the United States is also a
party; or
" (2) the work is first published in the United States or in &
foreign nation that, on the date of first publication, is a party te
the Universal Copyright Convention of 1952; or

(3) the work is first published by the United Nations or any of
its specialized sagencies, or by the Organization of American
States; or

(4) the work comes within the scope of a Presidential procla-
mation. Whenever he finds it to be in the national interest, the
President may in his discretion extend, by proclamation, protec-
tiont under this title to works of which one or more of the authors

is, on the date of first publication, a national, domiciliary, or

I, 35-001-1—2
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sovereign authority of any designated foreign nation, or which
are first published in any designated foreign nation, and he may
revise, suspend, or revoke any proclamation or impose any con-
ditions or limitations on protection under a proclamation.
§ 105. Subject matter of copyright: United States Government
works

(a) Copyright protection under this title is not available for any
work of the United States Government, but the United States Govern-
ment is not precluded from receiving and holding copyrights trans-
terred to it by assignment, bequest, or otherwise.

(b) A “work of the United States Government” is a work prepared
by an officer or employee of the United States Government within the
scope of his official duties or employment. '

§ 106. Exclusive rights in copyrighted works
(a) GENERAL Scopr oF CopyricHT.—Subject to sections 107 through

anmurioht nnder thie +1tle ha
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do and to authorize any of the following:

(1) to repreduce the copyrighted work in copies or phono-
records;

(2) to prepare derivative works based upon the copyrighted
work :

(3) to distribute copies or phonorecords of the copyrighted
work to the public by sale or other transfer of ownership, or by
rental, lease, or lending;

(4) inthecaseof literary, musical, dramatic, and choreographic
works, pantomimes, and motion pictures, to perform the copy-
righted work publicly;

(5) in the case of iiterary, musical, dramatic, and choreographic
works, pantomimes, and pictorial, graphie, or sulptural works, to
exhibit the copyrighted work publicly.

(b} Dermwirions or CerraiNn Exciusive RIGHTS.—

(1) To “perform”™ a work means to recite, render, play, dance,
or act it, either directly or by means of any device or process or,
in the case of a motion pieture, to show its images or to make the
sounds accompanying it audible.

(2) To “exhibit” a work means to show a copy of it, either di-
rectly or by means of motion picture films, slides, television im-
ages, or any other device or process.

(8) To perform or exhibit a work “publicly” means:

(A) to perform or exhibit it at a place open to the public
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or at any place where a substantial number of persons out-
side of a normal circle of family and social acquaintances is
gathered ;

(B) to transmit or otherwise communicate a p man
or exhibition of the work to the public by means of any device
or process.

§ 107. Limitations on exclusive rights: Fair use

Notwithstanding the provisions of section 108, the fair use of a copy-
righted work is not an infringement of copyright.

§ 108, Limitations on exclusive rights: Effect of transfer of
particular copy or phonorecord

{a) Notwithstanding the provisions of section 106(a){(3), the
owner of a particular copy or phonorecord lawfully made under this
title, or any person authorized by him, is entitled, without the au-
thority of the copyright owner, to sell or otherwise dispose of the pos-
session of that copy or phonorecord.

(b) Notwithstanding the provisions of section 106(a) (5), the own-
er of a particular copy lawfully made under this title, or any person
authorized by him, is entitled, without the authority of the copyright
owner, to exhibit that copy publicly to viewers present at the place
where the copy is located.

(¢) The privileges prescribed by subsections (a) and (b) do not,
unless authorized by the copyright owner, extend to any person who
has acquired possession of the copy or phonorecord from the copyright
owner, by rental, lease, loan, or otherwise, without acquiring owner-
ship of it.

§109. Limitations on exclusive rights: Exemption of certain
performances and exhibitions

Notwithstanding the provisions of section 106, the following are not
infringements of copyright :

(1) performance or exhibition of & work by instructors or pupils
in the course of face-to-face teaching activities in a classroom or
similarplace normally devoted to instruction ;

(2) performance of a hondramatic literary or musical work, or
exhibition of a work, by or in the course of a transmission, if the
transmission is made primarily for reception in classrooms or
similar places normally devoted to instruction and is a regular
part of the systematic instructional activities of a nonprofit

educational institution ;
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(8) performance of a nondramatic literary or musical work or
of a dramatico-musical work, or exhibition of a work, in the course
of services at a place of worship or other religious assembly;

(4) performance of a nondramatic literary or musical worlk,
otherwise than in a transmission to the publie, without any pur-
pose of direet or indirect commercial advantage and without pay-
ment of any fee or other compensation for the performance to any
of its performers, promoters, or organizers, if:

(A) there is no direct or indirect admission charge, or

(B) the proceeds, after deducting the reasonable costs of
producing the performance, are used exclusively for educa-
tional, religious, or charitable purposes and not flor private
finaneial gain; -

(5) the further transmitting to the public of a transmission em-
bodying a performance or eshibition of a work, if the further
transmission is made without altering or adding to the content of
the original transmission, without any purpose of direct or in-
direct commercial advantage, and without charge to the recipients
of the further transmission ;

(6) the further transmitting of a transmission embodying a per-
formance or exhibition of a work by relaying it to the private
rooras of a hotel or other public establishment through a system
of loudspeakers or other devices in such rooms, unless the person
responsible for relaying the transmission or the operator of the
establishment :

(A) alters or adds to the content of the transmission; or
{B) makes a separate charge to the occupants of the private
rooms directly to ses or hear the transmission

(7} communieation of a transmission embodying a performance
or exhibition of a work by the public reception of the transmission
on a single receiving apparatus of a kind commonly used in
private homes, unless:

(A) a direct charge is made to see or hear the transmissions;
or
(B) the transmission thus received is further transmitted

to the public.

§ 110. Limitations on exclusive rights: Ephemeral recordings
Notwithstanding the provisions of section 108, it is not an infringe-

ment of copyright for an organization lawfully entitled to transmit

a performance or exhibition of a copyrighted work to the public to
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make no more than one copy or phonorecord of the work solely for
purposes of the organization’s own lawful transmissions or for
archival preservation, if the copy or phonorecord is not used for
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s from the date it was first made, and is

thereafter destroyed or preserved for archival purposes only.

§ 111. Scope of exclusive rights in picterial, graphic, and scuip-
tural works

(a) Subjeet to the provisions of clauses (1) and (2) of this subsec-
tion, the exclusive right to veproduce a copyrighted pictorial, graphic,
or sculptural work in copies under section 106 includes the right to
reproduce the work in or on auny kind of article, whether useful or
otherwise.

(1) This title does not afford, to the owner of copyright in a
work that portrays a useful article as such, any greater rights
with respect to the making, distribution, or exhibition of the use-
ful article so portrayed than those afforded to such copyrighted
works under the Iaw in effect on December 31, 19686.

{2) In the case of a work lawfully repmduced in useful ar-
ticles that have been offered for sale or other distribution to the
publie, copyright does not include any right to prevent the mak-
ing, distribution, or exhibition of pictures or photographs of sucn
articles in connection with advertisements or commentaries relat-
ing to the distribution or exhibition of such articles, or in con-
nection with newsreports.

(b)Y A “useful article™ is an article having an intrinsic utilitarian
funetion that is not merely to portray the appearance of the article
or to convey information. An arvlficle that is normally a part of a
useful article is eonsidered a “useful article.”

§ 112. Scope of exclusive rights in sound recordings

(a) The exclusive rights of the owner of copyright in a sound re-
cording are limited to the vights specified by claunses (1) and (3) of
seetionn 106 (a), and do not include any right of performance under
section 106(a) (4).

(b) The exclusive right of the owner of copyright in a sound
recording to reproduce it under section 106(a) (1) is limited to the
right to duplicate the sound recording in the form of phonorecords
that directly or indirectly recapture the actual sounds fixed in the
recording. This right does not extend to the making or duplication

of another sound recording that is an independent fixation of other
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sounds, even though such sounds imitate or simulate those in the

copyrighted sound recording.

(c) This section does not limit or impair the exclusive right to pexr-
form publicly, by meuns of a phonorecord, any of the works specified
by section 106 (a) (4).

§113. Scope of exclusive rights in nondramatic musical works:
Compulsory license for making and distributing phono-
records

In the case of nondramatic musical works, the exclusive rights pro-
vided by clauses (1) and (3) of section 106(a), to make and to dis-
tribute phonorecords of such works, are subject to compulsory licensing
under the conditions specified by this section.

(a) AvamwasiLrry aNp Scork or COMPULSORY TICENSE—

(1) When phonorecords of a nondramatic musical work have
been distributed to the public under the authority of the copyright

T T 1997 AF A oneais e tr  hwr racmast s ixrien v bl dla s ws
OWner, any other persoil may, by compiying with the |

brovisions
of this section, obtain a compulsory license to make and distribute
phonorecords of the work. A person may obtain a compulsory
license only if his primary purpose in making phonorecords is to
distribute them to the public for private use.

(2) A compulsory license includes the privilege of making a
musical arrangement of the work to the ex*eut necessary to con-
form it to the style or manner of interpretation of the performance
involved, but the arrangement shall not changg the basic melody
or fundamental character of the work, and shall not be subject to
protection as a derivative work under this title, except with the
express consent of the copyright owner.

(b} Norice or IntENTION To Onraiy CoMPULSORY LICENSE.—

{1) Any person who wishes to obtain a compulsory license un-
der this section shall, before or within thirty days after making,
and before distributing any phonorecords of the work, serve notice
of his intention to do so on the copyright owner. If the registra-
tion or other public records of the Copyright Office do not identify
the copyright owner and include an address at which notice can be
served on him, it shall be sufficient to file the notice of intention in
the Copyright Office. The notice shall comply, in formn, content,
and manner of service, with requirements that the Register of
Copyrights shall prescribe by regulation.

(2) Failure to serve or file the notice as required in clause (1)

forecloses the possibility of a compulsory license and, in the ab-
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Only one reglstrantion shall be necessary in the ease of any work which,
it made, shull inure to the benefit of the author us well as all persons
claiming under him,

The Copyright Office shall have no d{iscretion to refuse to receive such
np;:]llcat[on or to refuse to register such work upon such application belng
madge.

If any person oiher than the author of any work shail apply for registra.
tion under this sectfon, he shall register at the time of making sald appli-
cation all {nstruments under which he claims ownership of such copyright
or right or rights thereunder.

Sec. 37. The form of application for registration shall state to which of the
following classes the work to he registeredt belongs. The classes of works
enumerated below are expressly recognized as subject matter of copyright,
but the following specifications shall not be held to lmit the subject matter
of copyright:

() Books. Including composite and exclopedic workn, directories, gizetteers,
and other compilations, abridgments, adaptations and- translations;

() Periodicals, Including newspapers;

(¢) Lectures. sermons, addresses (prepared for oral delivery) :
lgtl) Bramatic compositions, dramatizations, amd dramatico-musieal compo-
sltions;

{(e) Musical compositions;

{f) Maps; )

(g) Works of art;

(h) Reproductions of a2 work of art. including engravings, Hthographs, photo-
engravings, photogravures, custs, plastic works, ar coples by any other methods
of reprotittetion;

(1) Drawings and pinstic works of a sclentifie or technical churacter;

{}j) Photographs;

(k) I'rints and pletorial illustratfons, including prints or Inbels for arvticles
of manufacture;

(1) Motlon-picture photoplays;

(m) Motion plctures other than photoplays:

(n) Scenarlos (so-called continulties) for motion pictures;

(0) Works of architecture, models. or designs for architectural works:

(p) Choreographic works and pantomimes, the scenic arrapgements or act-
ing forin of which Is fixed In writing or otherwise;

(q) Dhonographic records. perforated rolis, and other contrivances by means
of which sounds mny be mechanically reproduced:

(r) Works not specifieally herelnabove enumerated.

Sec. 88. The copy deposited for registration may either be printed, type-
written, or be in legible handwriting {f the work be a book or n dramatic,
musical, or dramatico-musleal composition: a scengrlo of a motion picture: n
lecture, sermion, or address, or the acting form of a choreographic work or n
pantomime, For a photograph, there shall be deposited one print from the
pegative; for any work of art, or for a model or design for a work of art,
or u drawing or plastie work of a sclentific or technical character, or any
work not particularly specified in this section, 8 photograph or other identify-
ing reproduetion: for a motion picture, the title, and a description or synopsis
or prints sufliclent for klentification; for an architectural work, a photographle
or other ilentifying vepresentation of such work and such drawings as are
necessary to identify it. For a record, roll, or other contrivance by means
of whieh sound may be mechanically reproduced, a description or copy of the
musie which has been recorded thereon, which shall differentinte and identify
the particular rendition so recorded and its performer..

Sec. 39. The register of copyrights upon recelpt of such application and such
copy or identifsing matter and fee shall make a full and complete record of
the copyright clalm and sent a certificate of registration under the seal of the
Copyright Office to the person indlcated In the applieation.

Sec, 40. In the case of any work in counection with which application for
registration of copyright is filed, where a copy thereof otherwise required ot
permitted which by reason of its character, bulk, fragility, or because of its
dangerous {ngredients, can not expediently be kept on file, the register of copy-
rights may determine that there shall be deposited with the application for
registration, or on subsequent notice by registered mail, in lHen of a copy of
such work, such identifying photographs or prints, together with such written,
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90Tz CoNGREsS } HOUSE OF REPRESENTATIVES REPORT
18t Session No. 83

COPYRIGHT LAW REVISION

MagcE 8, 1967.—Commifted to the Committee of the Whole House'on the Btate
of the Union and ordered to be printed

Mr. KASTENMEIER, from the Committee on the Judiciary, submitted
the following

REPORT
[To accompany H.R. 2512]

The Committee on the Judiciary, to whom was referred the bill
(H.R. 2512) for the general revision of the copyright laws, title 17 of
the United States Code, and for other purposes, having considered the
same, report favorably thereon without amendment and recommend
that the Eﬂl do pass.

PURPOSE

The purpose of FL.R. 2512 is to enact & general revision of the U.S.
copyright law, constituting title 17 of the United States Code, in light
of the profound technological and commercial changes that have taken
place since the 1909 revision. The present bill is an outgrowth of
H.R. 4347 which was introduced on February 4, 1965, in the 89th
Congress. After extensive hearings and thorough deliberations on
H.R. 4347 by Subcommittee No. 3, the committes reported favorably
an amended version of FLR. 4347 (H. Rept. No. 2237, 89th Cong.,
second sess., Oct. 12, 1966). The present bilIl) is substantially identical
with H.R. 4347 as so amended and reported by the committee. The
changes proposed by the committee from H.R. 4347 as introduced, re-
flected consideration of a number of the issues as they became clari-
fied by the hearings and subsecgmnt discussions. The purpose of these
proposed changes is indicated below in the sections of this report cap-
tioned “Summary of Principal Provisions” and “Sectional Analysis
and Discussion.” A comparative print showin%-{ (1) the reported bill,
(2) existing law, and (8) the provisions of HLR. 4347, 89th Congress
as introduced will be found in the section captioned “Changes in Exist-
ing Law.”

1
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extent of copyright protection in “works of applied art.” The section
takes as its starting point the Supreme Court’s decision in Mazer v.
Stein, 347 U.S. 201 (1954), and the first sentence of subsection (a) re-
states the basic principle established by that decision. The rule of
Mazer, as affirmed by the bill, is that copyright in a pictorial, graphic,
or sculptural work will not be affected 1f the work is employed as the
design of a useful article, and will afford protection to the copyright
owner against the unauthorized reproduction of his work in useful as
well as nonuseful articles. The term “useful article” is defined in
section 113(b) as “an article having an intrinsie utilitarian function
that is not merely to portray the appearance of the article or to convey
information.” This is the same as the language used in the design
bills introduced in the 1st session of the 89th Congress (H.R. 450,
H.R. 3366, and S. 1237) and in the present Congress (H.R. 2886, H.R.
3542, and H.R, 6124).

The broad language of section 106(1) and of the first sentence of
section 113 raises questions as to the extent of copyright protection for
a pictorial, graphie, or sculptural work that portrays, depicts, or rep-
resents an image of a usefui) article in such a way that the utilitarian
nature of the article can be seen. To take the example usually cited,
would copyright in a drawing or model of an automobile give the a.tist
the exclusive right to make automobiles of the same design ¢

The 1961 Report of the Register of Copyrights stated, on the basis
of judicial precedent, that “copyright in a pictorial, graphie, or sculp-
tural work, portraying a useful article as such, does not extend to the
manufacture of the useful article itself,” and recommended specifically
that “the distinctions drawn in this area by existing court decisions”
not be altered by the statute. The Register’s Supplementary Report, at
page 48, cited a number of these decisions, and explained the insuper-
able difficulty of finding “any statutory formulation that would ex-

bress the distinction satisfactorily.” 'f‘%e committee adopts the Reg-

ister’s conclusion that “the real need is to make clear that there is no

intention to change the present law with respect to the scope of protec-

tion in a work portraying a useful article as such.” It has therefore

gla.de 1no changes in section 113(a) (1), which states that proposition
irectly.

Clause (2) of section 113(a), which aroused no opposition during
the hearings, is intended to clear up an uncertainty under the present
law. Under the provision it would not be an infringement, where a
copyrighted work has been lawfully published as the design of useful
articles, to make, distribute or display pictures of the articles in ad-
vertising, in feature stories about the articles, or in news reports.

SECTION 114. SOUND RECORDINGS

As explained above in connection with section 102, the bill recog-
nizes sound recordings as copyrightable works in themselves, and pro-
tects them against unauthorized duplication and the distribution of

honarecords duplicated without authority. Section 114 makes clear,
towever, that the owner of copyright in a sound recording is not given’
an exclusive right of public performance or rights against mere imita-
tion of his recording without capturing the same sounds.

The provisions of section 114(a), limiting the exclusive rights in a
sound recording to those specified by clauses (1) and (3) of section
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106 and excluding “any right of performance under section 106(4),”
proved to be controversial. As a practical matter, the question is
whether radio and television broadcasters, community antenna sys-
tems, jukebox operators, background music services, and others who
use phonorecords for public performances should have to pay royalties
to the owner of copyright in the sound recording itself, as well as to
the owner of copyright in the musical or literary work embodied in
the recording.

At the hearings representatives of the American Federation of
Musicians opposed the 1965 bill because of its failure to give performers
an. exclusive.right in the public performance of sound recordings em-
bodying their performance. They argued that performing musicians
now suffer economic deprivation because of competing performances
from their own records, and that the bill discriminates against them
by denying exclusive rights under the statute while abolishing any
vestige of protection under the common law. They asserted that oppo-
sition to the principle of 2 performing right in sound recordings is
limited to competing economic interests who either do not want to share
in remuneration from performances or do not want to have to pay any
more than they do now. Their position was that this represents a
“sharp moral issue” which some other countries have resolved in the
performers’ favor, and they proposed an amendment establishing a
special performing right that would endure for 10 years and would
be subject to compulsory licensing.

While the position of record producers on this question appeared
somewhat more qualified, individual representatives of the industry
spoke strongly in favor of recognizing full rights of public per-
formance in sound recordings. They condemned the 1965 bill as inequi-
table in denying public performance rights to record producers who,
they argued, are responsible for the most creative and valuable ele-
ments of sound recordings today. They recommended recognition of
full performing rights in sound recordings, with ownership being
divided between the record producer and the various performers
involved.

Although there was little direct response to these arguments, it was
apparent that any serious effort to amend the bill to recognize even a
qualified right of public performance in sound recordings would be
met with concerted opposition. The committes believes that the bill,
in recognizing rights against the unauthorized duplication of sound
recordings but in denying rights of public performance, represents the
present thinking of other groups on that subject in the United States,
and that further expansion of the scope of protection for sound record-
ings is impracticable. This conclusion in no way disparages the
creativity and value of the contributions of performers and record pro-
ducers to sound recordings, or forecloses the possibility of a full con-
sideration of the question by a future Congress.

Subsections (b) of section 114 makes c%:ar that statutory protection
for sound recordings extends only to the particular sounds of which
the recording consists, and would not prevent a separate recording of
another performance in which those sounds are imitated. Thus, in-
fringement takes place whenever the actual sounds that go to make
up a copyrighted sound recording are reproduced in phonorecords b,
repressing, transeribing, recapturing off the air, or any other method.
Mgre imitation of 2 recorded performance would not constitute a

75-887—67——5
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copyright infringement even where one performer deliberately sets
out to simulate another’s performance as exactly as possible.

Section 114(c) state explicitly that nothing in the provisions of
section 114 should be construed to “limit or impair the exclisive right
to perform publicly, by means of a phonorecord, any of the works
specified by section 106(4).” This principle is already implicit in the
bill, but it is restated to avoid the danger of confusion between rights
in a sound recording and rights in the musical composition or other
work embodied in the recording.

SECTION 115. COMPULSORY LICENSE FOR PHONORECORDS

The provisions of section 1(e) and 101(e) of the present law,
establishing a system of compulsory licensing for the making and
distribution of phonorecords of copyrighted musie, are retained with
a number of modifications and clarifications in section 115 of the bill.
Under these provisions, which represented a compromise of the most
controversial issue in the 1909 act, 2 musical composition that has
been reproduced in phonorecords with the permission of the copyright
owner may generally be reproduced in phonorecords by anyone else
if he notifies the copyright owner and pays a specified royalty.

As explained at pages 53 to 54 of the Register's Supplementary
Report, the fundamental question of whether to retain the compulsory
license or to do away with it altogether was a major issue during
earlier stages of the program for general revision of the copyright law.
At the hearings it was apparent that the argument on this point had
shifted, and the real issue was not whether to retain the compulsory
license but how much the royalty rate under it should be. Never-
theless, before considering the dyt;tails of the compulsory licensing
system, the committee considered the arguments for and against retain-
ing the system itself.

On this question the record producers argued vigorously that the
compulsory license system must be retained. They asserted that the
record industry is a half-billion-dollar business of great economic im-
portance in the United States and throughout the world; records
today are the principal means of disseminating music, and this creates
special problems, since performers need unhampered access to musieal
material on nondiscriminatory terms. Historically, the record pro-
ducers pointed out, there were no recording rights before 1909 and the
1909 statute adopted the compulsory license as a deliberate amnti-
monopoly condition on the grant of these rights. They argued that
the result has been an outpouring of recorded musie, with the public
being given lower prices, improved quality, and a greater choice.
The position of the record producers is that the compulsory license
has avoided antitrust problems that have plagued the performing
rights field, and for the same reasons has been adopted (and recently
retained) in a number of foreign countries. They maintained that
the dangers of monopolies and diseriminatory practices still exist, and
repeal would result in a great upheaval of the record industry with
no benefit to the public. .

The counterargument of the music publishers was that compulsory
licensing is no longer needed to meet the special antitrust problems
existing in 1909, and that there is no reason why music, alone of all
copyrighted works, should be subject to this restriction. They main-
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IN THE SENATE OF THE UNITED STATES

FeBrUARY 4,1965

Mr. McCOLELLAN (by request) introduced the following bill ; which was read twice
and referred to the Committee on the Judiciary

- A BILL

For the general revision of the Copyright Law, title 17 of the United States Co_de,
and for other purposes.

1 Be it enacted by the Senate and House of Representatives of the
2  United States of America in Congress assembled, That title 17 of the
3  United States Code, entitled “Copyrights,” is hereby amended in its
4  entirety to read as follows:
5 » TITLE 17—COPYRIGHTS
‘CHAPTER Seec.
1. SuBJECT MATTER AND ScoPE oF COPYRIGHT 101
2. CoPYRIGHT OWNERSHIP AND TRANSFER. — - 201
3. DUBATION OF COPYBIGHT- e ocm- - 301
4. CoPYRIGHT NOTICE, DEPOSIT, AND REGISTRATION - ———— 401
5. CoPYRIGHT INFRINGEMENT AND REMEDIES.__-__ ———— 501
6. MANUFACTURING REQUIREMENT AND IMPORTATION _- 601
7. CorYRIGHT OFFICE- - - - 701
6 CHAPTER 1--SUBJECT MATTER AND SCOPE OF
COPYRIGHT
Sec.

101. Definitions.

102. Subject matter of copyright: in general.

103. Subject matter of copyright: compilations and derivative works.

104. Subject matter of copyright: national origin.

105. Subject matter of copyright: United States Government works.

108. Exclusive rights in copyrighted works.

107. Limitations on exclusive rights: fair use.

108. Limitations on exclusive rights: effect of transfer of particular copy or
phonorecord.

109. Limitations on exclusive rights: exemption of certain performances and
exhibitions.

110. Limitations on exclusive rights: ephemeral recordings.

111. Scope of exclusive rights in pictorial, graphie, and sculptural works.

112. Scope of exclusive rights in sound recordings.

113. Scope of exclusive rights in nondramatic musical works: compulsory license
for making and distributing phonorecords.

114. Scope of exclusive rights in nondramatic musical works: performance by
means of coin-operated machine.

1

J. 35-001-L—1 )
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§ 101. Definitions
As used in this title, the following terms and their variant forms
mean the following:

An “anonymous work” is a work on the copies or phonorecords
of which no natural person is identified as author.

The “best edition” of a work is the edition, published in the
United States at any time before the date of deposit, that the Li-
brary of Congress determines to be most suitable for its purposes.

A person’s “children” are his immediate offspring, whether le-
gitimate or not, and any children legally adopted by him.

A “collective work” is a work, such as a periodical issue, an-
thology, or encyclopedia, in which a number of contributions,
constituting separate and independent works in themselves, are
assembled into a collective whole.

A “compilation” is a work formed by the collection and assem-
bling of pre-existing materials or of data that are selected, co-
ordinated, or arranged in such a way that the resulting work as a
whole constitutes an original work of authorship. The term
“compilation” includes collective works.

“Copies” are material objects, other than phonorecords, in
which a work is fixed by any method now known or later devel-
oped, and from which the work can be perceived, reproduced, or
otherwise communicated, either directly or with the aid of a
machine or device. The term “copies” includes the material ob-
ject, other than a phonorecord, in which the work is first fixed.

“Copyright owner,” with respect to any one of the exclusive
rights comprised in a copyright, refers to the owner of that partic-
ular right.

A work is “created” when it is fixed in a copy or phonorecord
for the first time; where a work is prepared over a period of time,
the portion of it that has been fixed at any particular time con-
stitutes the work as of that time, and where the work has been
prepared in different versions, each version constitutes a separate
work.

A “derivative work” is a work based upon one or more pre-
existing works, such as a translation, musical arrangement, dra-
matization, fictionalization, motion picture version, ssund record-
ing, art reproduction, abridgment, condensation, or any other form
in which a work may be recast, transformed, or adapted. A work

consisting of editorial revisions, annotations, elaborations, or other
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modifications which, as a whole, rei)resent an original work of
authorship, is a “derivative work.”

A “device,” “machine,” or “process” is one now known or later
developed.

The terms “including” and “such as” are illustrative and not
limitative.

A “joint work” is a work prepared by two or more authors with
the intention that their contributions be merged into inseparable
or interdependent parts of a unitary whole.

“Literary works” are works expressed in words, numbers, or
other verbal or numerical symbols or indicia, regardless of the
nature of the material objects, such as books, periodicals, manu-
scripts, phonorecords, or film, in which they are embodied.

“Motion pictures” are works that consist of a series of images
which, when shown in succession, impart an impression of motion,
together with any accompanying sounds, regardless of the nature
of the material objects, such as films or tapes, in which they are
embodied.

“Phonorecords” are material objects in which sounds, other than
those accompanying a motion picture, are fixed by any method
now known or later developed, and from which the sounds can be
perceived, reproduced, or otherwise communicated, either directly
or with the aid of a machine or device. The term “phonorecords”
includes the material object in which the sounds are first fixed.

“Pictorial, graphic, and sculptural works” include two-dimen-
sional and three-dimensional works of fine, graphic, and applied
art, photographs, prints and art reproductions, maps, globes,
charts, plans, diagrams, and models.

A “pseudonymous work” is a work on the copies or phono-
records of which the author is identified under a fictitious name.

“Publication” isthe distribution of copies or phonorecords of a .
work to the public by sale or other transfer of ownership, or by
rental, lease, or lending.

“Sound recordings” are works that result from the fixation of
a series of musical, spoken, or other sounds, but not including
the sounds accompanying a motion picture, regardless of the
nature of the material objects, such as disks, tapes, or other phono-
records, in which they are embodied.

“State” includes the District of Columbia and the Common-
wealth of Puerto Rico, and any territories to which this title is
made applicable by an act of Congress.
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A “supplementary work” is a work prepared for publication
as a secondary adjunct to a work by another author for the pur-
pose of introducing, illustrating, explaining, commenting upon,
or assisting in the use of the other work, such as forewords, intro-
ductions, prefaces, pictorial illustrations, maps, charts, tables, edi-
torial notes, tests and answers, bibliographies, appendixes, and
indexes. ‘

A “transfer of copyright ownership” is an assignment, mort-
gage, exclusive license, or any other conveyance, alienation, or
hypothecation of a copyright or of any of the exclusive rights
comprised in a copyright, whether or not it is limited in time or
place of effect, but not including a non-exclusive license.

To “transmit” a performance or exhibition is to communicate
it by any device or process whereby images or sounds are received .
beyond the place from which they are sent. '

The “United States,” when used in a geographical sense, com-
prises the several States, the District of Columbia and the Com-
monwealth of Puerto Rico, and the organized territories under
the jurisdiction of the United States Government.

The author’s “widow” or “widower” is the author’s surviving
spouse under the law of his domicile at the time of his death,
whether or not the spouse has later remarried.

A “work made for hire” is:

(1) a work prepared by an employee within the scope of
his employment; or

(2) a work specially ordered or commissioned for use as a
contribution to a collective work, as a part of a motion pic-
ture, as a translation, or as a supplementary work, if the
parties expressly agree in writing that the work shall be con-

sidered a work made for hire.

§ 102. Subject matter of copyright: In general

Copyright protection subsists, in accordance with this title, in orig-
inal works of authorship fixed in any tangible medium of expression,
now known or later developed, from which they can be perceived, re-
produced, or otherwise communicated, either directly or with the aid
of a machine or device. Works of authorship include the following

categories:

(1) literary works; )
(2) musical works, including any accompanying words;

(8) dramatic works, including any accompanying music;
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1 (4) pantomimes and choreographic works;

2 (5) pictorial, graphic, and sculptural works;

3 (6) motion pictures;

4 (7) sound recordings.

5 §103. Subject matter of copyright: Compilations and derivative

6 works

7 (a) The subject matter of copyright as|specified by section 102 in-

8 cludes compilations and derivative works; but protection for a work

9 employing pre-existing material in which copyright subsists does not
10  extend to any part of the work in which such material has been used
11 unlawfully.
12 (b) The copyright in a compilation or derivative work extends only
13  to the material contributed by the author of such work, as distin-
14  guished from the pre-existing material employed in the work, and does
15 not imply any exclusive right in the pre-existing material. The copy-
16 right in such work is independent of, and does not affect or enlarge
17 the scope, duration, ownership, or subsistence of any copyright pro-
18 tection in the pre-existing material,
19 §104. Subject matter of copyright: National origin
20 (a) Unropuisaep Works.—The works specified by sections 102 and
21 103, while unpublished, are subject to protection under this title with-
92  out regard to the nationality or domicile of the author.
23 (b) PusrLisaep Worgs.—The works specified by sections 102 and
24 103, when published, are subject to protection under this title if—
25 (1) on the date of first publication, one or more of the authors
26 is a national or domiciliary of the United States, or is a national,
e domiciliary, or sovereign authority of a foreign nation that is a
28 party to a copyright treaty to which the United States is also a
29 party; or
30 " (2) the work is first published in the United States or in a
31 foreign nation that, on the date of first publication, is a party to
32 the Universal Copyright Convention of 1952; or
33 (8) the work is first published by the United Nations or any of
34 its specialized agencies, or by the Organization of American
35 States; or
36 (4) the work comes within the scope of a Presidential procla-
37 mation. Whenever he finds it to be in the national interest, the
38 President may in his discretion extend, by proclamation, protec-
39 tion under this title to works of which one or more of the authors
40 is, on the date of first publication, a national, domiciliary, or

J. 35»001—L—--;2
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sovereign authority of any designated foreign nation, or which
are first published in any designated foreign nation, and he may
revise, suspend, o1 revoke any proclamation or impose any con-
ditions or limitations on protection under a proclamation.
§ 105. Subject matter of copyright: United States Government
works

(a) Copyright protection under this title is not available for any
work of the United States Government, but the United States Govern-
ment is not precluded from receiving and holding copyrights trans-
ferred to it by assignment, bequest, or otherwise.

(b) A “work of the United States Government” is a work prepared
by an officer or employee of the United States Government, within the
scope of his official duties or employment. ‘

§ 106. Exclusive rights in copyrighted works

(a) GenErar Scopk or CoryricHT.—Subject to sections 107 through
114, the owner of copyright under this title has the exclusive rights to
do and to authorize any of the following:

(1) to reproduce the copyrighted work in copies or phono-
records;

(2) to prepare derivative works based upon the copyrighted
work

(3) to distribute copies or phonorecords of the copyrighted
work to the public by sale or other transfer of ownership, or by
rental, lease, or lending ;

(4) inthecase of literary, musical, dramatic, and choreographic
works, pantomimes, and motion pictures, to perform the copy-
righted work publicly;

(5) inthe case of literary, musical, dramatic, and choréographic
works, pantomimes, and pictorial, graphic, or sulptural works, to
exhibit the copyrighted work publicly.

(b) Derinirions or CerraiNn Excrusive Ricurs.—

(1) To “perform™ a work means to recite, render, play, dance,
or act it, either directly or by means of any device or process or,
in the case of a motion picture, to show its images or to make the
sounds accompanying it audible.

(2) To “exhibit” a work means to show a copy of it, either di-
rectly or by means of motion picture films, slides, television im-
ages, or any other device or process.

(8) To perform or exhibit a work “publicly” means:

(A) to perform or exhibit it at a place open to the public
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1 or at any place where a substantial number of persons out-
2 side of a normal circle of family and social acquaintances is
3 gathered; '
4 (B) to transmit or otherwise communicate a performance
5 or exhibition of the work to the public by means of any device
6 or process.
7 §107. Limitations on exclusive rights: Fair use
8 Notwithstanding the provisions of section 106, the fair use of a copy-
9 righted work is not an infringement of copyright.
10 §108. Limitations on exclusive rights: Effect of transfer of
11 particular copy or phonorecord
12 (a) Notwithstanding the provisions of section 106(a)(3), the
13 owner of a particular copy or phonorecord lawfully made under this
14 title, or any person authorized by him, is entitled, without the au-
15  thority of the copyright owner, to sell or otherwise dispose of the pos-
16  session of that copy or phonorecord.
17 (b) Notwithstanding the provisions of section 106 (a) (5), the own-
18 er of a particular copy lawfully made under this title, or any person
19 authorized by him, is entitled, without the authority of the copyright
20. owner, to exhibit that copy publicly to viewers present at the place
21  where the copy is located.
22 (¢) The privileges prescribed by subsections (a) and (b) do not,
23 unless authorized by the copyright owner, extend to any person who
24  has acquired possession of the copy or phonorecord from the copyright
95 owner, by rental, lease, loan, or otherwise, without acquiring owner-
26 shipofit.
27 §109. Limitations on exclusive rights: Exemption of certain
28 performances and exhibitions
29 Notwithstanding the provisions of section 106, the following are not
30 infringements of copyright: :
31 (1) performance or exhibition of a work by instructors or pupils
32 in the course of face-to-face teaching activities in a classroom or
33 similar place normally devoted to instruction ;
34 (2) performance of a nondramatic literary or musical work, or
35 exhibition of a work, by or in the course of a transmission, if the
36 transmission is made primarily for reception in classrooms or
37 similar places normally devoted to instruction and is a regular
38 part of the systematic instructional activities of a nonprofit
39 educational institution ;
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(8) performance of a nondramatic literary or musical work or
of a dramatico-musical work, or exhibition of a work, in the course
of services at a place of worship or other religious assembly;

(4) performance of a nondramatic literary or musical work,
otherwise than in a transmission to the publie, without any pur-
pose of direct or indirect commercial advantage and without pay-
ment of any fee or other compensation for the performance to any
of its performers, promoters, or organizers, if:

(A) there is no direct or indirect admission charge, or

(B) the proceeds, after deducting the reasonable costs of
producing the performance, are used exclusively for educa-
tional, religious, or charitable purposes and not for private
financial gain;

(5) the further transmitting to the public of a transmission em-
bodying a performance or exhibition of a work, if the further
transmission is made without altering or adding to the content of
the original transmission, without any purpose of direct or in-
direct commercial advantage, and without charge to the recipients
of the further transmission ;

(6) the further transmitting of a transmission embodying a per-
formance or exhibition of a work by relaying it to the private
rooms of a hotel or other public establishment through a system
of loudspeakers or other devices in such rooms, unless the person
responsible for relaying the transmission or the operator of the
establishment :

(A) alters or adds to the content of the transmission; or
(B) makes a separate charge to the occupants of the private
rooms directly to see or hear the transmission ;

(7) communication of a transmission embodying a performance
or exhibition of a work by the public reception of the transmission
on a single receiving apparatus of a kind commonly used in
private homes, unless:

(A) adirect charge is made to see or hear the transmissions;
or
(B) the transmission thus received is further transmitted
to the public.
§ 110. Limitations on exclusive rights: Ephemeral recordings
Notwithstanding the provisions of section 106, it is not an infringe-
ment of copyright for an organization lawfully entitled to transmit

a performance or exhibition of a copyrighted work to the public to
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9 ,
make no more than one copy or phonorecord of the work solely for
purposes of the organization’s own lawful transmissions or for
archival preservation, if the copy or phonorecord is not used for
transmission after six months from the date it was first made, and is
thereafter destroyed or preserved for archival purposes only.
§ 111. Scope of exclusive rights in pictorial, graphic, and sculp-
tural works

(a) Subject to the provisions of clauses (1) and (2) of this subsec-
tion, the exclusive right to reproduce a copyrighted pictorial, graphic,
or sculptural work in copies under section 106 includes the.right to
reproduce the work in or on any kind of article, whether useful or
otherwise.

(1) This title does not afford, to the owner of copyright in a
work that portrays a useful article as such, any greater rights
with respect to the making, distribution, or exhibition of the use-
ful article so portrayed than those afforded to such copyrighted
works under the law in effect on December 31, 1966.

(2) In the case of a work lawfully reproduced in useful ar-
ticles that have been offered for sale or other distribution to the
public, copyright does not include any right to prevent the mak-
ing, distribution, or exhibition of pictures or photographs of such
articles in connection with advertisements or commentaries relat-
ing to the distribution or exhibition of such articles, or in con-
nection with news reports.

(b) A “useful article” is an article having an intrinsic utilitarian
function that is not merely to portray the appearance of the article
or to convey information. An article that is normally a part of a
useful article is considered a “useful article.”

§ 112, Scope of exclusive rights in sound recordings

(a) The exclusive rights of the owner of copyright in a sound re-
cording are limited to the rights specified by clauses (1) and (3) of
section 106(a), and do not include any right of performance under
section 106(a) (4).

(b) The exclusive right of the owner of copyright in a sound
recording to reproduce it under section 106(a) (1) is limited to the
right to duplicate the sound recording in the form of phonorecords
that directly or indirectly recapture the actual sounds fixed in the
recording. This right does not extend to the making or duplication

of another sound recording that is an independent fixation of other
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sounds, even though such sounds imitate or simulate those in the

copyrighted sound recording.

(c) This section dees not limit or impair the exclusive right to per-
form publicly, by means of a phonorecord, any of the works specified
by section 106(a) (4).

§ 113, Scope of exclusive rights in nondramatic musical works:
Compulsory license for making and distributing phono-
records

In the case of nondramatic musical works, the exclusive rights pro-
vided by clauses (1) and (8) of section 106(a), to make and to dis-
tribute phonorecords of such works, are subject to compulsory licensing
under the conditions specified by this section.

(a) AVATLABILITY AND SCOPE oF COMPULSORY LICENSE.—

(1) When phonorecords of a nondramatic musical work have
been distributed to the public under the authority of the copyright
owner, any other person may, by complying with the provisions
of this section, obtain a compulsory license to make and distribute
phonorecords of the work. A person may obtain a compulsory
lcense only if his primary purpose in making phonorecords is to
distribute them to the public for private use.

(2) A compulsory license includes the privilege of making a
musical arrangement of the work to the extent necessary to con-
form it to the style or manner of interpretation of the performance
involved, but the arrangement shall not change the basic melody
or fundamental character of the work, and shall not be subject to
protection as a derivative work under this title, except with the
express consent of the copyright owner.

(b) Norice or INTENTION To OBTAIN COMPULSORY LICENSE.—

(1) Any person who wishes to obtain a compulsory license un-
der this section shall, before or within thirty days after making,
and before distributing any phonorecords of the work, serve notice
of his intention to do so on the copyright owner. If the registra-
tion or other public records of the Copyright Office do not identify
the copyright owner and include an address at which notice can be
served on him, it shall be sufficient to file the notice of intention in
the Copyright Office. The notice shall comply, in form, content,
and manner of service, with requirements that the Register of
Copyrights shall prescribe by regulation.

(2) Failure to serve or file the notice as required in clause (1)

forecloses the possibility of a compulsory license and, in the ab-
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92p CONGRESS SENATE ReporT
1st Session No. 92-72

CREATION OF A LIMITED COPYRIGHT IN SOUND
RECORDINGS

APRIL 20, 1971.—Ordered to be printed

Mr. McCreLran, from the Committee on the Judiciary, submitted
the following

REPORT

{To accompany S. 646)

The Committee on the Judiciary, to which was referred the bill
(S. 646) to amend title 17 of the United States Code to provide for
the creation of a limited copyright in sound recordings for the purpose
of protecting against unauthorized duplication and piracy of sound
recordings, and for other purposes, having considered the same, reports
favorably thereon, with amendments, and recommends that the bill
as amended do pass.

AMENDMENTS

(1) On page 2, lines 9 and 10, strike out “single ephemeral record-
ings’’ and insert in lieu thereof ‘‘reproductions’.
(2) On page 2, line 10, after the word “organizations”, insert
“exclusively’’.
(3) On page 2, line 13, after the word “‘recordings’’, strike out ‘“‘other
than fixations of sound accompanying a motion picture”.
_ (4), Pn page 3, line 10, after the word “surface’’, insert *“of reproduc-
tions™.
(5) On page 3, line 18, after the period, insert the following:
“Sound recordings” are works that result from the fixation
of a series of musical, spoken, or other sounds, but not in-
cluding the sounds accompanying a motion picture. ‘“Repro-
ductions of sound recordings” are material objects in which
sounds other than those accompanying a motion Fict;ure are
fixed by any method now known or later developed, and
48-007
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from which the sounds can be perceived, reproduced, or other-
wise communicated, either directly or with the aid of a
machine or device, and include the ‘“parts of instruments
serving to reproduce mechanically the musical work,”
“mechanical reproductions,” and ‘interchangeable parts,
such as discs or tapes for use in mechanical music-producing
n}sich'mes” referred to in sections 1(e) and 101(e) of this
title.

(6) On page 3, between lines 18 and 19, insert the following new
section:

Sec. 2. That title 17 of the United States Code is further
amended in the following respect:

In section 101, title 17 of the United States Code, delete
subsection (e) in its entirety and substitute the following:

“(e) INTERCHANGEABLE PARTs ForR Use 1y MECHANICAL
Music-Propucing MacuiNEs.—Interchangeable parts, such
as discs or tapes for use in mechanical music-producing
machines adapted to reproduce copyrighted musical works,
shall be considered copies of the copyrighted musical works
which they serve to reproduce mechanically for the purposes
of this section 101 and sections 106 and 109 of this title,
and the unauthorized manufacture, use or sale of such
interchangeable parts shall constitute an infringement of the
copyrighted work rendering the infringer liable m» accordance
with all provisions of this title dealing with infringements of
copyright and, in a case of willful infringement for profit, to
criminal prosecution pursuant to section 104 of this title.
Whenever any person, in the absence of a license agreement,
intends to use a copyrighted musical composition upon the
parts of instruments serving to reproduce mechanically the
musical work, relying upon the compulsory license provision
of this title, he shall service notice of such intention, by
registered mail, upon the copyright proprietor at his last
address disclosed by the records of the Copyright Office,
sending to the Copyright Office & duplicate of such notice.”

(7) On page 3, line 19, strike out ‘“Stc. 2", and insert in lieu thereof

“Sgc. 3.
(8) On page 3, line 19, strike out ‘“three”’, and insert in lieu thereof

“four”’.

(9) On page 3, line 20, strike out the period, and insert the following:
except that section 2 of this Act shall take effect immediately
upon its enactment.

(10) On page 3, line 21, after the word “Code”, insert the following:

“as amended by section 1 of this Act,”.

PuRPOSE OF AMENDMENTS

Most of the amendments are of a perfecting nature or provide for
the definition of various terms. In addition the effective date of the
legislation as it applies to the creation of a copyright in sound re-
cordings is established at 4 months after enactment rather than 3
months. This amendment is at the request of the Copyright Office
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which indicated that additional time would be necessary to take the
various measures required to implement the provisions of this bill.
S. 646 as introduced permitted the making of a single ephemeral
recording by transmitting organizations for their own use. As amended
the bill contains no limitation on the number of reproductions made
by transmitting organizations exclusively for their own use.

A significant substantive amendment is the addition of a new
section 2 relating to the remedies available to the proprietors of copy-
righted music for the unauthorized use of such music in the makin
of sound recordings. The Copyright Act of 1909 contains specia
and limited remedies in the event of the unauthorized use of copy-
righted music in a recording. The purpose of the new section 2 is to
extend to the owners of copyrighted music used in the making of
recordings the same remedies available for other copyright infringe-
ments under the act of 1909, including in a case of willful infringement
for profit, the criminal prosecution provided in section 104 of title
17.

ViEws oF (GOVERNMENT AGENCIES

The Library of Congress and the Copyright Office support the
enactment of this legislation.

STATEMENT

The creation of a limited copyright in sound recordings has been
under active consideration by the (%ongress for a number of years in
connection with the program for general revision of the copyright law.
The Library of Congress recommended the granting of such copyright
protection 1n its recommendations for the general revision of the copy-
right law. Such a provision was included in H.R. 2512 of the 90th
Congress as passed by the House of Representatives. This provision
was also included in S. 597 of the 90th 8ongress on which this com-
mitteo’s Subcommittee on Patents, Trademarks, and Copyrights held
extensive hearings in 1967. No further action was taken in the Senate
on this legislation during the 90th Congress primarily because of
developments relating to the cable television issue.

On December 10, 1969, the Senate Subcommittee on Patents,
Trademarks, and Copyrights reported S. 543 of the 91st Congress, for
the general revision of the copyright law with an amendment in the
nature of a substitute. This bill, as amended, established a copy-
right in sound recordings, but again because of the situation relating
to the cable television issue no further action was taken. S. 543 as re-
ported by the subcommittee, in addition to creating a limited copy-
right in sound recordings, extended that protection to encompass a
performance right so that record companies and performing artists
would be compensated when their records were performed for com-
mercial purposes. This provision is not included in S. 646 but will be
considered subsequently when the committee acts on the legislation
for the general revision of the copyright law.

Subsequently the attention of the committee was directed to the
widespread unauthorized reproduction of phonograph records and
tapes. While it is difficult to establish the exact volume or dollar value
of current piracy activity it is estimated by reliable trade sources that
the annual volume of such piracy is now in excess of $100 million. It
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has been estimated that legitimate prerecorded tape sales have an
annual value of approximately $300 million. The pirating of records
and tapes is not only depriving legitimate manufacturers of sub-
stantial income, but of equal importance is denying performing
artists and musicians of royalties and contributions to pension and
welfare funds and Federal and State governments are losing tax
revenues.

If the unauthorized producers pay the statutory mechanical royalty
required by the Copyright Act for the use of copyrighted music there
is no Federal remedy currently available to combat the unauthorized
reproduction of the recording. The States of New York and California
have enacted statutes intended to suppress record piracy, but in
other jurisdictions the only remedy available to the legitimate pro-
ducers is to seek relief in State courts on the theory of unfair com-
petition. A number of suits have been filed in various States but
even when a case is brought to a successful conclusion the remedies
available are limited. In addition the jurisdiction of States to adopt
legislation specifically asimed at the elimination of record and tape
piracy has been challenged on the theory that the copyright clause
of the Federal Constitution has preempted the field even if Congress
has not granted any copyright protection to sound recordings. While
the committee expresses no opinion concerning this legal question,
it 1s clear that the extension of copyright protection to sound record-
mgs would resolve many of the problems which have arisen in con-
nection with the efforts to combat piracy in State courts.

On December 18, 1970, Senator John L. McClellan introduced
S. 4592 of the 91st Congress which would have created a limited
copyright in sound recordings. This bill was based on the provisions
contained in S. 543, as approved by the subcommittee in the 91st
Congress. Because of the adjournment of the 91st Congress no action
was taken on that bill. On February 8, 1971, Senator McClellan on
behalf of himself and Senator Hugh Scott introduced S. 646 which is
identical to S. 4592. On March 16, 1971, Senator John Tower was
added as a cosponsor of this legislation.

The United States recently participated in an international con-
ference of government experts at which the draft of an international
treaty to combat record piracy was prepared. It is anticipated that
a diplomatic conference to sign a treaty on this subject will be held
later in 1971.

The enactment of S. 646 will mark the first recognition in American
copyright law of sound recordings as copyrightable works. The copy-
rightable work comprises the aggregation of sounds and not the
tangible medium of fixation. Thus, “sound recordings” as copyright-
able subject matter are distinguished from ‘‘reproductions of sound
recordings,” the latter being physical objects in which sounds are
fixed. They are also distinguished from any copyrighted literary,
dramatic, or musical works that may be reproduced on a “sound
recording.”

The committee believes that, as a class of subject matter, sound
recordings are clearly within the scope of the “writings of an author”
capable of protection under the Constitution, and that the extension
of limited statutory protection to them is overdue. Aside from cases
in which sounds are fixed by some purely mechanical means without
originality of any kind, the committee favors copyright protection
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that would prevent the reproduction and distribution of unauthor-
ized reproductions of sound recordings.

The copyrightable elements in a sound recording will usually,
though not always, involve ‘‘authorship” both on the part of the per-
formers whose performance is captured and on the part of the record
producer responsible for setting up the recording session, capturing
and electronically processing the sounds, and compiling and editing
them to make the final sound recording. There may be cases where
the record producer’s contribution is so minimal that the performance
is the only copyrightable element in the work, and there may be cases
(for example, recordings of birdcalls, sounds of racing cars, et cetera)
where only the record producer’s contribution is copyrightable. As in
the case of motion pictures, the bill does not fix the authorship, or the
resulting ownership, of sound recordings, but leaves these matters to
the employment relationship and bargaining among the interests
involved.

This legislation extends copyright protection to sound recordings
““that result from the fixation of a series of musical, spoken, or other
sounds, but not including the sounds accompanying a motion picture.”
In excluding “the sounds accompanying a motion picture’ from the
scope of this legislation the committee does not intend to limit or other-
wise alter the rights that exist currently in such works. The exclusion
reflects the committee’s opinion that soundtracks or audio tracks are
an integral part of the “motion pictures” already accorded protection
under subsections (I) and (m) of section 1 of title 17, and that the
reproduction of the sound accompanying a copyrighted motion picture
is an infringement of copyright in the motion picture. This is true
whatever the physical form of the reproduction, whether or not the
reproduction also includes visual images, and whether the motion
picture copyright owner had licensed use of the soundtrack on records.

Under the existing title 17, “motion pictures” rcpresent a broad
genus whose fundamental characteristic 1s a series of related images
that impart an impression of motion when shown in succession, in-
cluding any sounds integrally conjoined with the images. Under this
concept the physical form in which the motion picture is fixed—film,
tape, discs, and so forth—is irrelevant, and the same is true whether
the 1mages reproduced in the physical object can be made out with
the naked eye or require optical, electronic, or other special equipment
to be perceived. Thus, to take a specific example, if there is an un-
authorized reproduction of the sound portion of a copyrighted tele-
vision program fixed on video tape, a suit for copyright infringement
could be sustained under section 1(a) of title 17 rather than under the
provisions of this bill, and this would be true even if the television
producer bhad licensed the release of a commercial phonograph record
incorporating the same sounds.

This legislation grants to the owners of the copyright in sound record-
ings the exclusive right to “reproduce and distribute to the public by
sale or other transfer of ownecrship, or by rental, lease, or lending,”
reproductions of the copyrighted work. Section 1(a) of the present
title 17 gives the copyright owner the exclusive right to ‘“print, reprint,
publish, copy, and vend” the copyrighted work. As a technical matter,
this is broad enough to include rental, leasing, and lending, as well as
sales and gifts. The right is subject to the “first sale doctrine,” under
which a copyright owner who unconditionally parts with a physical
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object embodying his work cannot restrain any later disposition of that
physical object. However, in the case of a transaction such as a rental,
lease, or loan, where the copyright owner delivers a physical object
embodying his work only on certain stated conditions, distribution by -
any unauthorized means would violate his exclusive right to “publish.”

S. 646 would add a new exclusive right with respect to sound record-
ings which, in addition to reproduction, would include public distribu-
tion “by sale or other transfer of ownership, or by rental, lease, or
lending”” of reproductions. The purpose of this language is to identify
as clearly as possible the limited rights being accorded to sound record-
ings, and it should in no way be construed as limiting the exclusive
rifghts of copyright owners in other types of works with respect to forms
of distribution short of the outright sale of copies.

In approving the creation of a limited copyright in sound recordings
it is the intention of the committee that this limited copyright not
grant any broader rights than are accorded to other copyright pro-
prietors under the existing title 17.

Certain of the manufacturers engaged in the unauthorized repro-
duction of records and tapes have proposed the inclusion in the
legislation of provisions granting a compulsory license to reproduce
records and tapes upon payment of a statutory royalty. It has been
argued that such a provision would be an appropriate adjunct to the
compulsory license provided the record industry by the mechanical
royalty contained in the Copyright Act. The committee sees no valid
parallel. By the mechanical royalty the record company in effect
receives the right to make use of raw material—in this instance a
copyrighted song. The record label, the performing artist, musicians,
and arrangers develop this song into the finished product—the
recorded song. The committee sees no justification for the granting
of a compulsory license to copy the finished product, which has been
developed and promoted through the efforts of the record company
and the artists. Any unauthorized manufacturer who wishes to pro-
duce a record containing the same songs may do so by paying the
mechanical royalty and making the same investment in production
and talent as 1s being done by the authorized record companies.

SECTIONAL ANALYSIS

Section 1(a) of the bill, as amended, adds a new subsection (f) to
section 1 of title 17 of the United States Code adding to the enumer-
ated exclusive rights of copyright proprietors the right to reproduce
the copyrighted work if it be a sound recording. It i1s provided that
the right does not extend to the making or duplication of another
sound recording that is an independent fixation of other sounds, or
to reproductions made by transmitting organizations exclusively for
their own use.

Section 1(b) amends section 5 of title 17 to add to the classification
of works for copyright registration the category oi “‘sound recordings.”

Section 1(c) amends section 19 of title 17 to specify the required
form of the copyright notice on sound recordings.

Section 1(d) amends section 20 of title 17 to specify the proper
location of the notice of copyright as it pertains to a sound recording.

Section 1(e) amends section 26 of title 17 to enumerate the various
sections of title 17 concerning which the reproduction of a sound
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recording is “considered to be a copy thereof.” The subsection also
defines the terms ‘“‘sound recordings” and ‘reproduction of sound
recordings.”

Section 2 of the bill, as amended, amends section 101 of title 17 to
delete subsection (e) which relates to “Royalties for Use of Mechan-
ical Reproduction of Musical Works.”” The section substitutes a new
subsection (e) providing that any person engaging in the unauthorized
use of copyrighted music in the mechanical reproduction of musical
works shall be subject to all of the provisions of title 17 dealing with
infringements of copyright and, in & case of willful infringement for
profit, to criminal prosecution pursuant to section 104. The existin
statutory provision in title 17 limits the remedy for such unauthorize
use of musical works to the payment of a royalty of 2 cents on each
part manufactured and a discretionary award of not more than 6
cents. :

Section 3 of the bill, as amended, provides that the effective date
of this legislation shall be 4 months after its enactment except, that
section 2 shall become effective upon the bill’s enactment. It is further
provided that the provisions of title 17 as amended by section 1 of
this legislation apply only to sound recordings “‘fixed, published, and
copyrighted on and after the effective date of this Act.”

Attached, hereto, is the report of the Librarian of Congress, dated
January 19, 1971:

Tae LiBrARIAN oF CONGRESS,
Washington, D.C., January 19, 1971.
Hon. James O. EASTLAND,
Chairman, Commattee on the Judiciary,
U.S. Senate, Washington, D.C.

Dear SenaTor Eastranp: This is in reply to your request for a
report on S. 4592, a bill amending the copyright statute to provide
for the creation of a limited copyright in sound recordings for the
purpose of protecting against unauthorized duplication and piracy of
sound recording, and for other purposes.

I am fully and unqualifiedly in favor of the purpose the bill is
intended to fulfill. The recent and very large increase in unauthorized
duplication of commercial records has become a matter of public
concern in this country and abroad. With the growing availability and
use of Inexpensive cassette and cartridge tape players, this trend seems
certain to continue unless effective legal means of combating it can
be found. Neither the present Federal copyright statute nor the
common law or statutes of the various States are adequate for this
purpose. The best solution, an amendment of the copyright law to
provide limited protection against unauthorized duplication, is that
embodied in S. 4592.

In general, we also support the amendatory language adopted in
the bill, which draws heavily upon the language of the bill for general
revision of the copyright law (S. 543), before your committee this past
session. 1t may be that some further refinements, particularly with
respect to the definition of certain terms used, would benefit the bill
technically, but these improvements are more desirable than essential.

8.R. T2

04

Add-110




Case: 15-13100 Date Filed: 10/13/2015 Page: 155 of 158

8

A point of some concern to libraries and librarians is the extent to
which the bill would prevent library tape duplication aimed at pre-
serving the quality of disk recordings. Although many activities of
this sort would be considered ‘“fair use’’ and thus automatically
exempt, we would favor addition of a specific exemption along the
lines of the exemption for ‘‘ephemeral recordings” 1n section 1(a).
Another important practical question is whether the 3-month period
provided in section 2 would allow the Copyright Office enough time
to prepare for implementation of the new law. Recognizing the urgency
of the record piracy problem, we nevertheless think that a somewhat
longer period would improve the chances of an efficient registration
system from the outset.

The most fundamental question raised by the bill is its relationship
to the program for general revision of the copyright law. The revision
bill before your committee this past session and which Senator
McClellan proposes to reintroduce, has parallel provisions, and if
general revision were on the threshhold of enactment, S. 4592 would
be unnecessary. However, some fundamental problems impeding the
progress of general revision of the copyright law, notably the issue
of cable television, have not yet been resolved. We agree that the
national and international problem of record piracy is too urgent to
await comprehensive action on copyright law revision, and that the
amendments proposed in 8. 4592 are badly needed now. Upon enact-
ment of the revision bill, they would, of course, be merged into the
larger pattern of the revised statute as a whole.

Fmight also mention that the problem of record piracy is one of
immediate concern internationally, and that a treaty closely corre-
sponding to the content and purpose of S. 4592 is now under active
development. If current plans remain unchanged, this special treaty
will be signed at Paris next July, and favorable action on the domestic
bill will not only help our negotiators but encourage protection of our
records against the growing menace of piracy in other countries.

For the foregoing reasons, I recommend that your committee give
S. 4592 its favorable consideration.

Sincerely yours,
L. Quincy MymMFORD,
Librarian of Congress.

CHANGES IN ExisTinG Law

In compliance with subsection (4) of rule XXIX of the Standing
Rules of the Senate, changes in existing law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new matter is printed in italic, existing
law in which no change is proposed is shown in roman):

COPYRIGHTS

(Act of July 30, 1947, ch. 391 (62 Stat. 652; 17 U.S.C.))

§1. Exclusive rights as to copyrighted works

Any person entitled thereto, upon complying with the provisions
of this title, shall have the exclusive right:
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(a) To print, reprint, publish, copy, and vend the copyrighted
work;
* * * * * * *

(f) To reproduce and distribute to the public by sale or other
transfer of ownership, or by rental, lease, or lending, reproductions
of the copyrighted work if it be a sound recording: Provided, That
the exclusive right of the owner of a copyright in a sound recording
to reproduce it 1s limited to the right to duplicate the sound recording
in a tangible form that directly or indirectly recaptures the actual
sounds fized in the recording: Provided further, That this right
does not extend to the making or duplication of another sound record-
ing that is an independent fization of other sounds, even though
such sounds imitate or simulate those in the copyrighted sound
recording; or to reproductions made by transmitting organizations
exclusively for their own use.

* * * * * * *

§5. Classification of works for registration
The application for registration shall specify to which of the
following classes the work in which copyright is claimed belongs:
(a) Books, including composite and cyclopedic works, directories,
gazetteers, and other compilations.

* % ® * * * *
{n) Sound recordings.
F E * * % * *

§19. Notice; form

The notice of copyright required by section 10 of this title shall
consist either of the word “Copyright”, * * *

In the case of reproductions of works specified in subsection (n) of
section & of this title, the notice shall consist of the symbol P (the letter
P in a circle), the year of first publication of the sound recording, and the
name of the owner of copyright in the sound recording, or an abbrevia-
tion by which the name can be recognized, or a generally known alternative
designation of the owner: Provided, That if the producer of the sound
recording is named on the labels or coniainers of the reproduction, and if
no other name appears in conjunction with the notice, his name shall be
considered a part of the notice.

§ 20. Same; place eof application of; one notice in each volume or
number of newspaper or periodical

The notice of copyright shall be applied, in the case of a book or
other printed publication, upon its title page or the page immediately
following, or 1if a periodical either upon the title page or upon the
first page of text of each separate number or under the title heading,
or if a musical work either upon its title page or the first page of
music, or +f a sound recording on the surface of reproductions thereof or
on the label or container in such manner and location as to give reasonable
notice of the claim of copyright. One notice of copyright in each volume
or in each number of a newspaper or periodical published shall suffice.
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§ 26. Terms defined

In the interpretation and construction of this title ‘“the date of
ublication” shall in the case of a work of which copies are reproduced
or sale or distribution be held to be the earliest date when copies of

the first authorized edition were placed on sale, sold, or publicly
distributed by the proprietor of the copyright or under his authority,
and the word ““author’ shall include an employer in the case of works
made for hire.

For the purposes of this section and sections 10, 11, 13, 14, 21, 101,
106, 109, 209, 218, but not for any other purpose, a reproduction of ¢
work described in subsection &(n) shall be considered to be a copy thereoff
“Sound recordings’’ are works that result from the fixation of a series o.
musical, spoken, or other sounds, but not including the sounds accompany-
ing a motion picture. ‘‘Reproductions of sound recordings” are material
objects in which sounds otﬁer than those accompanying a motion picture
are fixed by any method now known or later developed, and from wivich the
sounds can be perceived, reproduced, or otherwise communicated, either
directly or with the aid of a machine or device, and include the ‘“parts of
instruments serving to reproduce mechanically the musical work,”
“mechanical reproductions,” and “‘interchangeable parts, such as discs
or tapes for use in mechanical music-producing machines’” referred to in
sections 1(e) and 101 (e) of this title.

» * * ® . * .
Chapter 2.—INFRINGEMENT PROCEEDINGS
% * # * * * *

§ 101. Infringement

If any person shall infringe the copyright in any work protected
anler the copyright laws of the United States such person shall be
iable:

(a) InjuNcTION.—

To an injunction restraining such infringement;
%* %* * * % %* *

[(e) Rovarmies ror Use orF MEcHANIcAL REPRODUCTION OF
Musica. Works.—Whenever the owner of a musical copyright has
used or permitted the use of the copyrighted work upon the parts of
musical instruments serving to reproduce mechanically the musical
work, then in case of infringement of such copyright by the unau-
thorized manufacture, use, or sale of interchangeable parts, such as
disks, rolls, bands, or cylinders for use in mechanical music-producing
machines adapted to reproduce the copyrighted music, no criminal
action shall be brought, but in a civil action an injunction may be
granted upon such terms as the court may impose, and the plaintiff
shall be entitled to recover in lieu of profits and damages a royalty as
provided in section 1, subsection (e), of this title: Provided also, That
whenever any person, in the absence of a license agreement, intends
to use a copyrighted musical composition upon the parts of instru-
ments serving to reproduce mechanically the musical work, relying
uFon the compulsory license provision of this title, he shall serve notice
of such intention, by registered mail, upon the copyright proprietor
at his last address disclosed by the records of the copyright office,
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sending to the copyright office a duplicate of such notice; and in case
of his failure so to do the court may, in its discretion, in addition to
sums hereinabove mentioned, award the complainant a further sum,
not to exceed three times the amount provided by section 1, subsec-
tion (e), of this title, by way of damages, and not as a penalty, and
also a temporary injunction until the full award is paid.]

(¢) INTERCcHANGEABLE Parrs ror Use v MecraxicaL Music-
Propvcine Macurines.— Interchangeable parts, such as discs or tapes
for use in mechanical music-producing machines adapted to reproduce
copyrighted musical works, shall be considered copies of the copyrighted
musical works which they serve to reproduce mechanically for the purposes
of this section 101 and sections 106 and 109 of this title, and the unau-
thorized manufacture, use or sale of such interchangeable parts shall con-
stitute an infringement of the copyrighted work rendering the infringer
liable in accordance with all provistons of this title dealing with infringe-
ments of copyright and, in a case of willful infringement for profit, to
criminal prosecution pursuant to section 104 of this title. Whenever any
person, in the absence of a license agreement, intends to use a copyrighted
musical composition upon the parts of instruments serving to reproduce
mechanically the musical work, relying wpon the compulsory license pro-
viston of this title, he shall serve notice of such intention, by registered
mail, upon the copyright proprietor at his last address dusclosed by the
records of the copyright office, sending to the copyright office a duplicate
of such notrce.

O
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