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United States Court of Appeals 
FOR THE SECOND CIRCUIT 

Docket No. 12-240 

_____ 

UNITED STATES OF AMERICA, 
Appellee, 

-vs- 

STAVROS M. GANIAS, 
Defendant-Appellant. 

_____ 

ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF CONNECTICUT 

PETITION FOR PANEL REHEARING 

Preliminary Statement 
The United States petitions for panel rehear-

ing of the Court’s ruling in United States v. Ga-
nias, 755 F.3d 125 (2d Cir. 2014). In Ganias, this 
Court held that the defendant’s Fourth Amend-
ment rights were violated by the government’s 
retention and subsequent search—pursuant to a 
validly-issued search warrant—of the defend-
ant’s computer files. Id. at 137-40. The govern-
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ment does not challenge this portion of the 
Court’s opinion. 

In the next part of the opinion, however, a di-
vided panel of the Court held that suppression of 
the computer files was warranted because (i) the 
agents did not act in good faith reliance on the 
law in searching the files in April 2006, and 
(ii) the costs of suppression were low. Id. at 140-
41. The Court failed to consider, however, that 
the agents relied in good faith on the issuance of 
a search warrant to authorize the 2006 search. 
Furthermore, the Court significantly underval-
ued the costs of suppression in this case. Accord-
ingly, for the reasons set forth below, the gov-
ernment respectfully requests that the Court re-
consider its ruling that the exclusionary rule re-
quired suppression here. 

Statement of the Case 
 The government’s investigation here began in 
August 2003 when it received information that 
James McCarthy (and two of his businesses) 
were defrauding the Army in connection with 
maintenance and security contracts. Id. at 128. 
Stavros Ganias, a former IRS agent, had been 
the accountant for McCarthy’s companies. Id. In 
connection with the fraud investigation, the gov-
ernment obtained a search warrant in November 
2003 authorizing the seizure and search of com-
puters at Ganias’s accounting firm for files relat-
ing to the two companies. Id. Rather than seiz-
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ing the computers themselves, the government 
copied images of the hard drives and left the 
computers onsite. Id. The district court found 
that Ganias was “present at the time of the 
search and spoke to the agents,” but the court 
made no findings about the content of those con-
versations. SA9.1  
  It is undisputed that the agents did not ex-
ceed the scope of the November 2003 warrant in 
their review of the seized computer images for 
evidence of the alleged contracting fraud. See 
755 F.3d at 129 (“Indeed, the investigators were 
careful, at least until later, to review only data 
covered by the November 2003 warrant.”); id. 
(noting that case agent did not believe she could 
review files beyond scope of the 2003 warrant 
even though they were already in her posses-
sion); Defendant’s Br. at 42.  

As the investigation evolved, however, paper 
documents and other evidence led the agents to 
believe that Ganias was committing tax evasion 
in his own right. 755 F.3d at 129. In February 
2006, the agents asked Ganias for permission to 
examine the computer images that had been 
seized in November 2003; receiving no response, 
the agents obtained a second search warrant in 
April 2006 authorizing them to review those im-

                                            
1 The Special Appendix filed with the appellant’s 
brief in this appeal is cited as “SA__” and the Joint 
Appendix is cited as “JA__.”  
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ages for evidence of Ganias’s tax crimes. Id. at 
130. The search warrant affidavit made clear to 
the magistrate judge that the search would be 
conducted on the images that had been in the 
government’s possession since November 2003. 
JA461-72. The evidence revealed in the 2006 
search of Ganias’s computer files—which only 
existed on the seized images because Ganias had 
altered the originals, 755 F.3d at 130—was criti-
cal to the government’s case.  
 As relevant here, a grand jury returned a su-
perseding indictment charging Ganias with tax 
evasion in December 2009. Id. In February 2010, 
Ganias moved to suppress the evidence seized 
from his computer records. Id. Judge Alvin W. 
Thompson held a two-day hearing on the motion 
and denied it on April 14, 2010. Id. He wrote a 
24-page opinion detailing his factual findings 
and legal conclusions. SA6-29. The case proceed-
ed to trial before Judge Ellen Bree Burns, and 
the jury convicted Ganias of two counts of tax 
evasion. 755 F.3d at 130. He was sentenced 
principally to 24 months’ imprisonment but was 
released pending appeal. Id. at 131.  
 On appeal, this Court held that the govern-
ment violated Ganias’s Fourth Amendment 
rights by retaining, and later searching, the No-
vember 2003 computer images. Id. at 137-40. 
Judges Chin and Restani further held that the 
exclusionary rule required suppression of the ev-
idence because there was a widespread seizure,  
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the agents did not act in good faith, and the ben-
efits of suppression outweighed the costs. Id. at 
140-41. Judge Hall dissented from the Court’s 
suppression holding, finding that the govern-
ment had not acted in bad faith, that the agents’ 
conduct did not need to be deterred, and that the 
panel majority erred in minimizing the defend-
ant’s dangerousness. Id. at 142 (Hall, J., concur-
ring and dissenting). Nevertheless, because the 
panel majority concluded that suppression was 
warranted, the Court reversed the district 
court’s denial of the suppression motion and va-
cated the judgment of conviction. Id. at 141. 

Argument 
 The government respectfully requests that 
the Court reconsider its suppression holding. As 
the panel opinion acknowledged, even when gov-
ernment conduct violates the Fourth Amend-
ment, suppression is not an automatic remedy. 
755 F.3d at 136-37. “‘To trigger the exclusionary 
rule, police conduct must be sufficiently deliber-
ate that exclusion can meaningfully deter it, and 
sufficiently culpable that such deterrence is 
worth the price paid by the justice system.’” Id. 
at 136 (quoting Herring v. United States, 555 
U.S. 135, 144 (2009)).  

In particular, under United States v. Leon, 
468 U.S. 897, 922 (1984), and its progeny, a 
court must assess the “‘flagrancy of the police 
misconduct’” and the need to deter “‘deliberate,’ 
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‘reckless,’ or ‘grossly negligent’” actions when de-
ciding whether suppression is appropriate in a 
given case. Davis v. United States, 131 S. Ct. 
2419, 2427 (2011) (quoting Leon, 468 U.S. at 
909, and Herring, 555 U.S. at 144). But the court 
must consider as well the costs of suppression. 
Davis explained these costs as follows:  

Exclusion exacts a heavy toll on both the 
judicial system and society at large. It al-
most always requires courts to ignore reli-
able, trustworthy evidence bearing on guilt 
or innocence. And its bottom-line effect, in 
many cases, is to suppress the truth and 
set the criminal loose in the community 
without punishment. Our cases hold that 
society must swallow this bitter pill when 
necessary, but only as a last resort. 

Id. (internal citations and quotations omitted). 
Given these significant costs, the Court recog-
nized that exclusion cannot “pay its way” when 
the police act with “an objectively ‘reasonable 
good faith-belief’ that their conduct is lawful.” 
Id. at 2427-28 (quoting Leon, 468 U.S. at 909). 
 Applying these standards in this case, sup-
pression was not warranted. The undisputed 
facts show that the agents relied in good faith on 
a validly issued warrant and abided by the law 
in force at the time of the search. Furthermore, 
the heavy costs of suppression far outstrip any 
minimal deterrent benefit in this case.  
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A. The agents acted in good faith. 
 The agents’ conduct was both reasonable and 
undertaken in good faith, based on the stand-
ards set forth by the Supreme Court. In Davis, 
the Supreme Court explained that the govern-
ment can demonstrate good faith in a number of 
ways: (i) reasonable reliance on a warrant later 
held invalid, see Leon, 468 U.S. at 922; (ii) rea-
sonable reliance on a subsequently-invalidated 
statute, see Illinois v. Krull, 480 U.S. 340 (1987); 
(iii) reasonable reliance on erroneous infor-
mation in a database maintained by judicial em-
ployees, see Arizona v. Evans, 514 U.S. 1 (1995); 
(iv) reasonable reliance on erroneous infor-
mation in a police database, see Herring, 555 
U.S. at 137; or (v) reasonable reliance on binding 
judicial precedent that is later overturned. 131 
S. Ct. at 2428-29. Thus, objectively reasonable 
reliance on any one of these types of authority—
even if the authority is later invalidated—
results in a finding of good faith that renders 
suppression unnecessary. See id. As the Court 
explained with respect to an officer’s reliance on 
a subsequently-invalidated warrant, “[t]he error 
in such a case rests with the issuing magistrate, 
not the police officer, and punishing the errors of 
judges is not the office of the exclusionary rule.” 
Id. at 2428 (internal citations and quotations 
omitted). 
 Here, the panel majority appears to have 
overlooked the well-established rule that rea-
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sonable reliance on a search warrant issued by a 
magistrate judge demonstrates the agents’ good 
faith. See Leon, 468 U.S. at 922. The opinion 
states: “Government agents act in good faith 
when they perform ‘searches conducted in objec-
tively reasonable reliance on binding appellate 
precedent.’” 755 F.3d at 136 (quoting Davis, 131 
S. Ct. at 2423-24); see also id. at 140. This lim-
ited statement of the rule suggests that reliance 
on binding appellate precedent is the only way to 
establish good faith—a conclusion belied by both 
Davis and Leon. See Davis, 131 S. Ct at 2429 
(noting that “[i]f the police in this case had rea-
sonably relied on a warrant in conducting their 
search,” “the exclusionary rule would not ap-
ply”). The panel majority therefore incorrectly 
suggests that reliance on binding appellate prec-
edent occupies the full field of good faith reli-
ance, when in fact Leon’s rule authorizing reli-
ance on a warrant takes precedence and should 
have been applied here. 
 This legal error likely infected the panel ma-
jority’s conclusion that the agents did not act in 
good faith. See 755 F.3d at 140 (failing to men-
tion and apply Leon). Had the majority applied 
Davis and Leon, it would have concluded that 
suppression was unnecessary because the agents 
here relied on the April 2006 search warrant. 
Moreover, although Leon identified four circum-
stances where the good-faith-reliance-on-a-
warrant rule would not apply, none of those cir-
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cumstances are present here: (i) the issuing 
magistrate was not knowingly misled; (ii) the is-
suing magistrate did not wholly abandon his ju-
dicial role; (iii) the application was not so lacking 
in indicia of probable cause as to render reliance 
upon it unreasonable; and (iv) the warrant was 
not so facially deficient that reliance upon it was 
unreasonable. See United States v. Moore, 968 
F.2d 216, 222 (2d Cir. 1992) (citing Leon, 468 
U.S. at 923). And in fact, the application for the 
2006 warrant made clear to the magistrate judge 
that the images to be searched were those re-
tained by the government after the November 
2003 seizure. JA454-72. Therefore, even if the 
magistrate judge erred in signing the warrant 
(because, as the panel found, the government 
had retained the 2003 images for an unreasona-
ble length of time), that error does not and 
should not rest with the agents, who reasonably 
relied on the issuance of the warrant before con-
ducting their search. See Davis, 131 S. Ct. at 
2428.  
 Indeed, trial counsel below conceded that the 
agents had acted in good faith by relying on is-
suance of a warrant before they searched the 
computer files. See JA425 (“I think—there is a 
warrant that’s signed by a magistrate and I 
think in good faith, you know, that they could 
have relied at least for probable cause purposes 
on that. So that’s why I didn’t pursue that in my 
argument.”). In light of this concession, the ma-
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jority could reasonably conclude that the agents 
reasonably relied on the issuance of the 2006 
warrant to support their search.  
 Moreover, even if Davis’s “binding appellate 
precedent” rule were the only way to establish 
good faith, the agents met that standard by con-
forming their conduct to precedent at the time. 
Judge Hall’s dissenting opinion correctly recog-
nized that there was little case law “either at the 
time of the search or in the following years to in-
dicate that the Government could not hold onto 
the non-responsive material in the way it did.” 
755 F.3d at 142 (Hall, J., concurring and dissent-
ing). In November 2003, when the initial search-
es were conducted, image copying of computers 
was still in its infancy and this Court had not 
announced any specific rules pertaining to the 
government’s retention and search of computer 
records. The sole case that guided agents on the 
contours of computer searches was a case that 
supported the agents’ actions here. See United 
States v. Triumph Capital Group, Inc., 211 
F.R.D. 31, 62 (D. Conn. 2002) (noting that the 
“seizure of any documents not named in the 
warrant [for a computer] resulted from a good 
faith response to the inherent practical difficul-
ties of searching a computer’s hard drive for evi-
dence of deleted data and files” and was not a 
general search; further holding that the comput-
er agent acted in good faith).  
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Even by April 2006, no rule had developed 
prohibiting the government’s conduct. Indeed, 
the case law at that time suggested that obtain-
ing a second warrant to search a lawfully-seized 
computer for evidence of a new crime—the pre-
cise course taken by the agents here—was the 
proper and lawful course of conduct. See United 
States v. Carey, 172 F.3d 1268, 1274-76 (10th 
Cir. 1999) (excluding evidence where agents did 
not obtain second warrant to search for evidence 
of a different crime); see also United States v. Ri-
ley, 906 F.2d 841, 845 (2d Cir. 1990) (in non-
computer context, agents obtained second war-
rant to search storage locker after developing 
probable cause during search of defendant’s 
home and car). As Davis makes clear, agents 
should not be punished for engaging in “consci-
entious police work,” 131 S. Ct. at 2429, when 
they abide by the law in force at the time of the 
search.2 

                                            
2 Although “general warrants” have been prohibited 
since the Fourth Amendment went into effect long 
ago, Davis contemplates a binding appellate prece-
dent that is specific to the factual situation present-
ed, such as the search of a car incident to arrest that 
was at issue in Davis. At no time before the Ganias 
opinion had this Court held that retention of com-
puter records seized as a result of practical necessity 
and then required to be maintained for evidentiary 
integrity violated the Fourth Amendment. 
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 Finally, the panel majority’s conclusion on 
good faith is inconsistent with the longstanding 
principle that factual findings of the district 
court are reviewed for clear error and should be 
viewed in the light most favorable to the gov-
ernment. See 755 F.3d at 131 (“As to the Fourth 
Amendment issue, we review the district court’s 
findings of fact for clear error, viewing the evi-
dence in the light most favorable to the Govern-
ment, and its conclusions of law de novo.”); see 
also United States v. Getto, 729 F.3d 221, 227 (2d 
Cir. 2013) (same). The panel majority’s conclu-
sion rests on facts that were not found by the 
district court—including one key fact that was 
contested below.   

First, the panel majority credited Ganias’s 
claim that an agent had told him certain files 
would be purged once the search was completed. 
755 F.3d at 128; id. at 140. Second, the panel 
majority relied heavily on a purported “view” by 
government agents that the files were “govern-
ment property.” 755 F.3d at 140; see JA145-46. 
Although both of these issues came up during 
the suppression hearing, the district court made 
no findings of fact on either topic. Thus, the pan-
el majority’s reliance on these facts is incon-
sistent with its obligation to view the facts in the 
light most favorable to the government.  

This is especially true with respect to the 
purported finding that an agent told Ganias that 
non-responsive files would be “purged” after the 
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search. That “fact” came from an uncorroborated 
and self-serving affidavit submitted by Ganias 
six-and-a-half years after the search. But this 
“fact” was certainly contested. Two agents testi-
fied at the suppression hearing that they had not 
heard anyone make any representations to Ga-
nias about any information being purged. 
JA166-67, JA197. When, as here, this fact was 
disputed below, and when, as here, the district 
court did not resolve this dispute in its findings 
of fact, this Court’s reliance on the defendant’s 
version of the facts is inconsistent with its re-
sponsibility to view the facts in the light most 
favorable to the government.  

In sum, where the agents acted in a good 
faith belief that their conduct was lawful—both 
under a warrant and the case law—the exclu-
sionary rule cannot “pay its way.” Davis, 131 S. 
Ct. at 2428. 

B. The costs of suppression outweigh its 
benefits.  

 The government also respectfully requests 
that the panel majority reweigh the substantial 
costs against the minimal benefits of suppres-
sion. The majority’s calculation of the benefits of 
suppression here rested largely on its conclusion 
that the agents acted in bad faith, an assess-
ment the government challenges. See supra. The 
majority also relied, however, on a growing need 
to deter certain conduct related to computer 
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searches because of the rise in the use of mirror 
images. But the future deterrent value of a rule 
is irrelevant to the suppression analysis: the ap-
propriate question is whether the agents’ actions 
between 2003 and 2006, given the state of the 
law at the time, were flagrant and reckless. See 
Davis, 131 S. Ct. at 2427. Suppressing the evi-
dence seized at a time when the agents could not 
have known their conduct was unlawful runs 
afoul of Davis and the purpose of the exclusion-
ary rule. 
 Moreover, the panel majority undervalued 
the costs of suppression in this case. Davis made 
clear that there is always a cost to the judicial 
system and to society at large when reliable, 
trustworthy evidence is suppressed at the ex-
pense of both the truth and justice for a criminal 
like Ganias. 131 S. Ct. at 2427. These costs are 
especially salient when the government has in-
vested several years in an investigation that 
culminates in a lengthy trial, as was the case 
here. In light of the “serious and nefarious ef-
fects of money fraud crimes on society,” 755 F.3d 
at 142 (Hall, J., concurring and dissenting), 
these costs are no less significant when the crim-
inal has committed tax evasion than when he 
has committed a controlled substance or violent 
offense. And in the context of tax cases, the costs 
of suppression—including the cost of “set[ting] 
the criminal loose in the community without 
punishment,” Davis, 131 S. Ct. at 2427, also in-
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clude the costs associated with reduced general 
deterrence. Indeed, just a few weeks after Gani-
as, another panel of this Court recognized that 
“general deterrence occupies an especially im-
portant role in criminal tax offenses, as criminal 
tax prosecutions are relatively rare.” United 
States v. Park, __ F.3d __, No. 13-4142, 2014 WL 
3289493, *4 (2d Cir. July 9, 2014) (per curiam). 
 In short, the benefits of deterrence here were 
far outweighed by the costs of suppression.  

Conclusion 
 For the foregoing reasons, the government re-
spectfully requests panel rehearing on the sup-
pression issue. 
Dated: August 14, 2014 

Respectfully submitted, 
 

DEIRDRE M. DALY 
UNITED STATES ATTORNEY 
DISTRICT OF CONNECTICUT 
 

 
 
SARALA V. NAGALA 
ASSISTANT U.S. ATTORNEYS 
 

Sandra S. Glover 
Assistant United States Attorney (of counsel)
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